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Amendment carried.
LEGISLATIVE COUNCIL The Hon. M.J. ELLIOTT: | move:
Friday 13 May 1994 Page 42, line 5—Leave out ‘, who is redundant, on the ground

of redundancy’.

| believe that the amendment has the effect that the Govern-

The PRESIDENT (Hon. Peter Dunn)took the Chairat ment was seeking, but | had some concern about the interpre-
10 a.m. and read prayers. tation of the clause as it stands. | think the Government was
seeking to achieve what the amendment would do.

The Hon. K.T. GRIFFIN: The Government opposes the
amendment. It would eliminate the requirement that the
TAXES AND SUBSTANTIVE LAW) AMENDMENT dismissal of an employee was genuinely on the ground of

BILL redundancy. We cannot see any reason for the amendment.
The Hon. R.I. LUCAS (Minister for Education and Th_e Hon. Mr Elliott may.have misunderstqod the draiting
s of this clause, because it provides that, if an employer

Children’s Services):| have to report that the managers of . " | h d of redund d
the two Houses have been to the conference on the Bill, ha\%smlsses an empioyee on th€ ground of redundancy an

conferred together and it was agreed that we should reconfi2keés @ redundancy payment, the dismissal cannot be
mend to our respective Houses that: regarded as harsh, unjust or unreasonable. We are trying to

The Legislative C id further insi its di ut the onus upon the employer not just to say that it was on
o those gg:gr;aé%eengunm O notfurther insiston its disagreementne oround of redundancy but that the person was in fact
' redundant, because the ground of redundancy does not

LIMITATION OF ACTIONS (RECOVERY OF

INDUSTRIAL AND EMPLOYEE RELATIONS BILL necessarily mean that the ground can be satisfactorily
established. That was our concern. Leaving the clause as it
In Committee. is provides a greater level of protection for the worker than
(Continued from 12 May. Page 987.) having it deleted.
The Hon. M.J. ELLIOTT: | suppose it is a question of
Clause 100—'Conference of parties.’ interpretation. The question of genuine redundancy is part of
The Hon. M.J. ELLIOTT: | move: my concern, and | have spoken with a few other people who
Page 41, lines 24 to 33—Leave out subclauses (3) and (4) ardgve similar problems with interpretation. | believe this
substitute— amendment solves that difficulty.

(3) The person presiding at the conference must, at the conclusion The Hon. R.R. ROBERTS: | support the amendment
of the conference, give an indication of the person’s assessment of T ’ )

the merits of the application and may, if the person thinks fit, Amendment carried.
recommend the withdrawal of an application, or make recommenda- The Hon. M.J. ELLIOTT: | move:

tions on how the questions at |ssue'm|gr.1t be. resolved. ) Page 42, line 8—After ‘dismissal’ insert ‘solely on the ground
I am concerned that, as the legislation is drafted, a right ofhat the payment is inadequate’.
appeal can be denied by a commissioner who at this point hgsis amendment is consequential.

only been involved in a conference, and | understand that The Hon. K.T. GRIFFIN: The Government argues that

conference does not go into the taking of full evidence. Iny,;q issye is not consequential on the previous amendment
those circumstances, | cannot support the notion that a@ich was passed. It is our view that if the amendment is
appeal may not proceed. Considering that we still have Clausc'%rried it would mean that redundancy cases could continue
103, whereby costs may be awarded, a person who proceedgd, argued before the unfair dismissal jurisdiction on the
beyond the conference would do so at his peril. I think thag 4 of unfair selection procedures. Such cases are not
in itself is sufficient to discourage a frivolous or vexatlousSOIer the subject of this jurisdiction if the dismissal is a
appeal. genuine case of redundancy. In these circumstances, the issue

The Hon. K.T. GRIFFIN: The Government supports f[he_ should simply be one of the adequacy of the redundancy
amendment. The Government has proposed that commissi syments and not a detailed analysis of the mind of the

ers be ;(raql:l{e?htotmallfe r_ect:or’r;.mendatml).ni.tl‘l' he a;metndm {einployer regarding selection procedures.
gives etiect to tat policy intention in a sightly restructure Amendment carried; clause as amended passed.

form from the Bill. . . N ’
Amendment carried; clause as amended passed. Clause 102—Remedies for unfair dismissal.

Clause 101—'Question to be determined at hearing.’ The Hon. M.J. ELLIOTT: | move:
The Hon. M.J. ELLIOTT: | move: Page 42, lines 26 to 28—Leave out all words in these lines after

. . . ‘the commission’ in line 26.
Page 42, lines 3 and 4—Leave out all words in these lines ancs

substitute ‘whether, on the balance of probabilities, the dismissal wasbelieve that the change effected by the legislation simply

harsh, unjust or unreasonable’. goes too far, and | do not accept it.

| believe that the words ‘the applicant has established’ should The Hon. R.R. ROBERTS:| refer to the explanation of

be removed. The test on the balance of probabilities isur own amendment.

inadequate, particularly in the manner in which the commis- The Hon. K.T. GRIFFIN: The Government opposes the

sion works. We are not looking at a full court procedure ancdamendment. The Government considers that a limit of six

the applicant may or may not be legally represented. | thinknonths compensation in the unfair dismissal jurisdiction is

the commission must determine to its satisfaction whether oreasonable. The average quantum of compensation ordered

the balance of probabilities dismissal is harsh, unjust ois two to three months, and employees are unlikely to be

unreasonable, and I think it is capable of doing so. disadvantaged by such a restriction, except perhaps some
The Hon. K.T. GRIFFIN: The Government supports the senior executives who could, in any event, access the District

amendment. Court for breach of contract. That is where we think the
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jurisdiction in relation to the high fliers ought to be. Itis for ~ Amendment carried.

those reasons that we oppose the amendment. The Hon. M.J. ELLIOTT: | move:
Amendment carried. Page 43, line 10—After ‘employee’ insert ‘if the commission is
The Hon. M.J. ELLIOTT: I move: satisfied that the employee has acted unreasonably’.
Page 42, after line 38—Insert: This amendment relates to the previous amendment. It makes

(3) The commission may decline to make an order under thi ; oo ;
section, or to grant any other form of relief, if the employee is als,c;{he claim that the commission should decide whether or not

pursuing another remedy that may be available on the same fad@® employee has been acting unreasonably.
under another Act or law and offers a similar remedy to the remedy Amendment carried; clause as amended passed.

available under this Part, or if it appears that the employee may Clause 104—'Decisions to be given expeditiously.
pur.sue such a r(_amedy. _ _ The Hon. K.T. GRIFFIN: | move:
This clause m'g_ht need_ to be recom_m'tt_ed' | am seeking to Page 43, lines 14 and 15—Leave out subclause (1) and insert:
ensure that it is possible for a dismissed employee t0 (1)The commission must hand down its determination on an
approach separate jurisdictions when he or she is seeking  application under this part, and its reasons for the determina-
quite different relief. This is not about forum shopping; this tion, within three months after the parties finish making their
is to ensure that, when people are seeking different relief, ~ final submissions on the application.
they have that opportunity. Last evening | gave the exampléhe amendment is a technical one. During the consultation
of where that is perfectly justifiable. process on the Bill, it was pointed out to the Government that
The Hon. K.T. GRIFFIN: My recollection of the debate the point at which the three month requirement for delivery
last night is that the honourable member indicated that hef decisions commences may be unclear where the commis-
would be prepared to reconsider the matter in the light ofion requires written submissions after its formal hearings.
some of the debate that occurred. It seems to me that this iEhe amendment requires the three month period to start from
to a very large extent, consequential on what was debated |d6e time that final submissions, including written submis-
night, and which was carried. It is the Government'’s viewsions, are made. The Government will be moving a related
that the amendment will have unintended consequences afmendment to clause 179 which involves the under-payment
handing over the entire State jurisdiction to the Federal unfaif wages jurisdiction.
dismissal system because the phrase, ‘Another Act or law’, The Hon. M.J. ELLIOTT: | support the amendment.
in line three is not qualified to a State Act or law. Amendment carried; clause as amended passed.
The amendment endeavours to address the issue of forum Clause 105—Termination of Employment Convention
shopping, and we acknowledge that, as well as the issue @B82.
double dipping, but | would suggest that it does have The Hon. K.T. GRIFFIN: | move:
unintended consequences. Obviously, the Government prefers page 43, after line 26—Insert:
its own framework that is in the Bill but, if the honourable  (3) The court may, on application by the Minister, declare what
member keeps an open mind on the issue, if thisamendment  (if any) modifications to this part are necessary to provide an
is passed for the moment, itis likely, | suggest, that we would adequate alternative remedy as required under subsection (2).

. - (4) The modifications specified in a declaration under this section
?heogglﬁ;%:Zﬁgg;g?ﬁs:gﬁzr:ggdatlon which does not have take effect as if they had been enacted by the Parliament.

The Hon. R.R. ROBERTS: In the light of the debate | The amendment provides a specific mechanism for orders to

believe that the amendment does meet the concern. F?—ﬁ made by the court in relation to subclauses 105(1) and (2).
t

example—and the Hon. Mr Elliott used a similar example last! '€ @mendment provides for the court to make declaratory
@rders as necessary to provide an adequate alternative remedy

night—if a female or a male is being sexually harassed at'. - : X .
wgrk and refuses those advances agd as a Zonsequencé"’ %nn the meaning of section 170EB of the Federal Industrial
’ ations Reform Act 1993.

ﬁ
dismissed unfairly, two separate issues emerge: relief ige . ) .
required with respect to the sexual harassment, and some of BY Virtue of this amendment, the South Australian court
those facts will emerge; and relief is necessary for the unfaif//ll P& in & position to maintain a viable State based unfair
dismissal. It is my assertion that this clause would deny afiSmissal jurisdiction in the event the Federal system was to
employee the right to seek relief in those two separate actiorfiétermine that the South Australian law was not an adequate
because many of the facts would be almost the same. M;}Jternatlve remequ. The Government has been adwsgd that
Elliott's amendment talks about the same sort of relief in twd" & récent case in the past two or three weeks, Justice Von
different places, and that is fine. He has indicated he wantgoussa in the Federal Court has suggested that the existing

to tidy up the wording, but in any event | agree with it. section 31 of the South Australian Act itself may not be an
Amendment carriea' clause as amended passed. adequate alternative remedy within the meaning of the
Clause 103—‘Costs’.‘ Federal Act. Clause 105 and the Government amendment to

The Hon. M.J. ELLIOTT: It is not my intention to clause 105 are made all the more necessary by virtue of such

proceed with the first of my amendments. However, | move_prelihminary intimaticgs fromSt.he court. o
Page 43, line 3—Leave out ‘must’ and substitute ‘may’. The Hon. R.R. ROBERTS:1 am not supporting it.

] . The Hon. M.J. ELLIOTT: | will not move to oppose the
The Hon. K.T. GRIFFIN: On the run, thatis areason- ¢|5se at this stage, although | may as the debate proceeds.

able proposition. It may need to be revisited, but at thg \ a5 rather mystified earlier when there was a Government

moment | indicate support. amendment relating to this clause which the Opposition
Amendment carried. supported. | was not quite sure what signals it was sending
The Hon. M.J. ELLIOTT: | move: in relation to that support for that amendment.

Page 43, line 8—Leave out ‘must’ and substitute ‘may’. | must say that clause 105 looks like a lawyers’ picnic in
It is my belief that the commission should have someterms of arguing about whether or not the existing legislation
discretion in this matter. is an adequate remedy. You could have had that argument to

The Hon. K.T. GRIFFIN: | support the amendment.  start off with, but then you have to explore not just our
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legislation but the termination of employment conventionand The [Federal] court must decline to consider or determine an
the Federal Act. Now with the further amendments, it appearapplication under section 170EA—

we are essentially asking the commission to start creating lawhat is, an application in respect of termination of employ-
itself. We have enough problem with the judges and theiment:

interpretation of the law, but we are almost inviting them t0jt saisfied that there is available to the employee by or on whose
interpret and write the law as well, which they almosido  behalf the application was made an adequate alternative remedy in

factoto some extent already. respect of the termination under existing machinery that satisfies the

. . requirements of the termination of employment convention.
Clause 105 is enormously worrying to me and seems tQ a ploy

be almost an admission that the Government rather feels thaf'€ Problem is not that the State Government believes that
perhaps its unfair dismissal section generally is not aftS OWn mechanisms, processes and tribunals are inadequate
adequate remedy. If it had confidence it was not an adequal@@t We seem to have provided some flexibility and some
remedy, this clause would have been unnecessary and tE%thont_y in the State court to make changes to this part of the
further amendments we are now seeing also would have bed#gislation; itis just that we are endeavouring to accommo-
unnecessary. Quite clearly we have a patch job which idate the provisions of section 170EB because, if we put in

having more patches put on it, and that seems to be a(ﬁace a fixed system with no capacity to vary other than
absolute invitation for legal disaster. through the Parliament, if there is a decision (as there seems

The Hon. K.T. GRIFFIN: It is not really of the State to have been in the Federal Court by Justice von Doussa)

G v Kina. It i titutional | bout th which makes a suggestion that perhaps our remedy is not a
overnments making. it Is a constitutional ISSU€ abou atisfactory alternative that meets the requirements of section

extent to which a State court or tribunal ought to be involve

3

; S -170EB, then we will need to move quickly and not wait either
in determining these sorts of cases. Under the Industri q y

: r the Parliament to be recalled or to deal with it in the
Relations Reform Act of 1993, Federal law has begun t%rdinary process of legislation
move into this area, but it does provide that, if adequate r,.ig'the reason for it. It may be that we can make some
alternative remedies are available, the Federal jUI’ISdICtIOPeﬁnememS if the honourable member continues to express
does not apply. From a State Government point of view, we, !

; ; : ncern about the drafting, but | hope that, in the light of
_l)e!le\{e Fhat SO.Uth Australla'ought to retain control Overth?/vhat | have indicated abogut the conFs)titutionaI positign he
jurisdiction. It is not only in this area that this sort of '

- . . . will recognise the difficulty under which we as a Government
const!tut|onal issue arises. The Hon. Mr EI_Ilott may not havqabour in trying to rectify the problems and ensure that our
had tume to look at some of the legislation that we hf'j“'eStatejurisdiction does not lose its authority to deal with these
introduced in the Lower House in relation to the Native T|tIeissues
Act and the High Court’s Mabo decision (and | would not be § . ; ; ;
surprised if he had not had time), but under that Federqhi The Hon. M.J. ELLIOTT: This essentially says that if
legislation is a provision that will allow recognition of a State

jurisdiction if certain criteria are satisfied. As a State

Government we find that offensive, because the Commoq—h

wealth is beginning to tell us what is and is not a satisfactor)é

jurisdic.tion ora satisf_actorily structured court or tribunal to matter of course will then immediately move over to applying
deter_mme particular issues. ) ) the Commonwealth Act, essentially.

It is almost as though the Commonwealth is seeking to The Hon. K.T. Griffin interjecting:
hold the whip hand—and | think it probably does anyway—  The Hon. M.J. ELLIOTT: The court is almost going to,
and to control what States do in relation to the application ofy gegrees, modify this so that it ends up looking essentially
the law through their own courts or tribunals. And it is ke the provision in the Federal jurisdiction because the game
offensive, not only because of the issue of State rights bufs going to be a constant creation of doubt, and where there
more particularly, because in my experience it is mosis doubt there will tend to be a lean towards what is in the
frequently that the State Parliaments have a better feel fqtederal Act. | ask the Government why it did not take a
what would be the appropriate organs of State to deal Witiyifferent approach. Why did it not just go to the Federal Act
issues such as disputes than the Federal Government. Theyigy take the unfair dismissal section from that? If the
is a sense of isolation from the real world that frequentlygoyernment had particular philosophical difficulties it could
comes into many of the Federal Government's legislativéyave amended it to the extent that there was a philosophical
enactments and the structures which they establish. Howevejitference which did not at the end of the day lead to creating
it does frequently seek to have the upper hand in terms qfn inadequate remedy. It seems to me that that would have
saying, ‘If you do not do it the way we want it, or if you do peen a sensible way to go.
not provide something that is satisfactory in our view, we will  The Hon. K.T. GRIFFIN: The Government took the
override you.’ view that it would prefer to have some measure of control as

So, itis a constitutional issue and there is no doubt that i& State over the jurisdiction and over the terms and conditions
will be one of those issues that are addressed by the Higlpon which it was exercised. In addition to that, the Federal
Court in the challenge in relation to the Native Title Act from provisions are very largely untested. There are a number of
the Western Australian Government. In this particularconcepts there that are different from ours. We have picked
instance, | do not make any apology for the fact that it isup some, which are in our legislation; we have varied others;
complex. It is something that we as a Government have haahd we have made other provisions. | cannot give you a
to address on the basis of what has been enacted in tlatalogue of all those places where that occurs, but the
Federal Industrial Relations Reform Act 1993. We do notGovernment took the policy decision that it should in fact try
want to encourage litigation or uncertainty, but | am afraidto build upon what is in the South Australian system, a
that the Federal Act has. Section 170EB of the Federal Acystem which has been the subject of interpretation and with
says: which employers and employees are familiar, and make

s is not an adequate remedy it is.

The Hon. K.T. Griffin interjecting:

The Hon. M.J. ELLIOTT: Thatis really the logic: it says
atifitisn’titis. It is likely that, if even doubt is created
bout whether the remedy is sufficient, the commission as a
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modifications to that, and that the State ought, as much as Amendment carried; clause as amended passed.
possible, control the jurisdiction. Clauses 106 to 108 passed.

Again, it can be regarded in terms of the Commonwealth New clauses 108A to 108G.
imposing a totally uniform system over both those employees The Hon. R.R. ROBERTS: | move:
and employers who are covered by Commonwealth jurisdic- New clauses, page 45, after line 14—Insert new clauses as
tion as well as those under State jurisdiction. However, théollows:

Government felt that it was more in the interests of South PART 8

Australia that it try as much as it can to have some measure Object O%’X‘f?'\“w FROM CIVIL LIABILITY

of cor}trol overllt and Fhat thg Sputh Australian court ought 108A. (1) The object of this Division is to give effect, in

to be involved in making decisions. particular situations, to Australia’s international obligation to
This whole area of State-Federal overlap in the area of provide for aright to strike. o .

industrial relations and property law, which we are going to (2) The Parliament considers that it is necessary to provide

[ i i ; g specific legislative protection for the right to strike, subject to
be addressing in the next session in relation to the native title limitations compatible with the existence of the right, in situa-

legislation, raises complex issues that have not been resolved tjons where—

constitutionally. Under the Mabo decision and the Common- (a) There exists an industrial dispute involving an employer

wealth Native Title Act we are seeking in several areas as a and one or more associations members of which—

State to make a declaration, for example, as to the validity () are employedby the employer to perform work in

that we believe constitutionally we are entitled to make but gé'g?aie%sf'c\%sri’. PanC & Singie business ora sin-

about which there may be some dispute because of the (i)  are covered by an award; and

Commonwealth legislation. (b) the employer and the association are negotiating an
There are difficult areas and | cannot say anything more enterprise agreement.

L - - ; Joint employers
than this: in the light of the Federal Act which came into 108B. A reference in this Part to an employer includes a

operation on 1 April and which has not been tested, we are reference to 2 or more employers carrying on a business as a joint
trying to put in place a structure to ensure that as much venture or common enterprise.

jurisdiction as possible remains under the control of the State Application of this Part

and the State organs—the court and the commission—andto ~ 108C. This Part applies if— . o
endeavour to anticipate where there may be a problem that, (2) the Commission has found that an industrial dispute

h . exists; and
as a result of some other court interpretation federally, even (b) the dispute involves a particular employer and a particular
at the High Court level, may result in our losing, by the stroke association or associations of employees; and
of that judicial pen, that jurisdiction. It is a matter of trying (c) remuneration and conditions of employment of employ-
to provide some safeguards and fall back positions. ‘(’i)es Wg?e_em loved by the emplover: and
_ The Hon. M.J. ELLIOTT: As I said, itis a pity that we (i) are members of the assodation or one of the
did not largely adopt the structure of the Federal unfair associations,
dismissal section and then amend it, recognising the particu- are regulated by one or more awards; and
lar philosophical differences that this Government has. (d) g&g{oigmﬁ .ffs,itr?gﬁzeb52?%%?5%%;?@?5&ebﬁJQie
The Hon. K.T. Griffin: But we would still have the same ness or at a single place of work.
problem. ] Initiation of bargaining period
The Hon. M.J. ELLIOTT: You have to be careful in the 108D. (1) If the employer, or the association or one of the

way you do that. While it may be fair to argue that the associations of employees, wants to negotiate an enterprise
Federal Act is untested, the fact is that it is going to have to 2dreement in relation to employees (the ‘relevant employees’)
be tested and. at the end of the dav. there are great advantage that are employed in the single business or the part of the single
. AN Y, | €eg 9€%usiness, or at the single place of work, as the case may be, the
if the two jurisdictions are sufficiently similar so that  employer or association (the ‘initiating party’) may initiate a
practitioners can readily move between the two and the period (the ‘bargaining period’) for negotiating the proposed
differences are also obvious because of the similarities in agr?ze)rq%re]tbargaining period is initiated by the initiating party
:jnany Vr\]/ays of the.or\]/zra" Struc.turde' l;[tl.s apity thatkljt Wasfh%t giving written notice to the other proposed party or the other

one that way. With due care in drafting we would not find  proposed parties to the agreement, and to the Commission,
ourselves in this position where we might still have had to stating that the initiating party intends to try, or to continue to
have a clause like clause 105, but the traps that clause 105 is try—

; ; (a) to reach agreement with that party or those parties in
now setting for us may not have been triggered at all or very settlement of the industrial dispute in so far as it involve

often. ) the relevant employees; and
The Hon. K.T. GRIFFIN: Even ifthat model were to be (b) to have the agreement approved as an enterprise agree-
adopted, there would still be constitutional issues arise ment.

because of the differences. Also, it is not a matter of the (3) In this Part, the initiating party and the other proposed

. : : . party or parties are called ‘negotiating parties'.
Government having this sort of view. We certainly have a 5 iculars to accompany notice

strong policy position on where the responsibility should lie, 108E. The notice is to be accompanied by particulars of—
but on the constitutional issue the Solicitor-General has been (a) the single business of part of the single business, or the
involved and we have endeavoured to try to resolve it as single place of work, to be covered by the proposed
much as we can. This is a new era on the High Court: they are agreement; and . )
- - ! . (b) the proposed party, or proposed parties, to the agreement;
embarking on a voyage of discovery that is opening up a and
Pandora’s box and, whichever model one follows, if one is (c) the matters that the initiating party proposes should be
to endeavour to retain State responsibility for these sorts of dealt with by the agreement; and

areas, there will be constitutional questions arise over a  (d) thle ti”d_UStf&a' dispute to which the proposed agreement
period of time. We would like to minimise those, which is the © ;ﬁ:gr%p%nsed period of the agreement; and
reason for the ﬂeX|b|I|ty we have Sought to prOVide in the (f) any other matters prescribed by the re’gu|ationsl

clause and in my amendment. When bargaining period begins
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108F. The bargaining period begins at the end of 7 days af-  If enterprise bargaining is to work as any more than just
ter— ) . ) a short-term conditions of employment reduction program

(a) the day on which the notice was given; or _ then mechanisms allowing more than concessional bargaining

(b) if the notice was given to different persons on dlfferentare needed. The right to undertake a range of accepted

days—the lat latest of th days. . : o .
Protectsé/zctior? aler oralest o those Cays activities of an industrial nature indicates that the Legislature

108G. (1) This section identifies certain action (‘protectedWants enterprise bargaining to work. Regrettably, whilst
action’) to which the immunity provided by this Partis to apply. touting support for a greater role for bargaining as distinct

(2) During the bargaining period, an association of employee$rom arbitration, the Bill also seems intent on tying workers’
that is a negotiating party, a member of such an association whgands behind their back.

is employed by the employer, or an officer or employee of such . - .
an association acting in that capacity, is entitled, for the purpose We do not say that the Bill provides no protections for

of supporting or advancing claims made by the association tha/orkers, but those that do exist do not go far enough. To the
are the subject of the industrial dispute, to organise or engage iextent that they exist at all, they are couched in the usual form
industrial action directly against that employer and, if the of apparent even-handedness, which ignores the reality of the
association, member, officer or employee does so, the Organ's'qﬂorkplace—that being that the employer dominates the

or, or engaging in, that industrial action is protected action. . .
(3) Subject to subsection (6), during the bargaining IDeric)d’vvorkplace and is in a much better position to harass the

the employer is entitled, for the purpose of— worker than the individual worker is to pursue the employer.
(a) supporting or advancing claims made by the employer  The only difference between a slave and a free working
that are the subject of the industrial dispute; or person is that the working person should be in a position to

(b) resplonding to industrial action by any of the relevantpe aple to withdraw their labour if they so chose, without fear
EMPlOyees, of acting unlawfully and being sued by the employer for

of for both those purposes, to lock out all or any of the relevangdamages for loss of profits and the like.

employees from their employment and, if the employer does so; .
the lockout is protected action. Whatever the grounds the Government has had in the past
(4) The reference in subsection (3) to the employer lockingto oppose the right to strike for employees under a compul-
out employees from their employment is a reference to the emsory arbitration system, there can be no excuse for the
ployer preventing employees from performing work under their 4yernment to ignore the legitimate rights of working people

contracts of employment without terminating those contracts.t be able to b in freel thei lab .
(5) If the employer locks out employees from their employ- 0 be able 1o bargain freely over their own labour, In an

ment in accordance with subsection (3), the employer is entitle@nterprise bargaining context and subject to the strict
to refuse to pay any remuneration to the employees in respect dimitations as contained in the Federal legislation to be able

the period of the lockout. _ _ ~ to withdraw their labour if that is part and parcel of the
(6) This section has effect subject to the following provision enterprise bargaining scenario. | ask the Committee to
of this Part. support my amendment.
The Opposition amendment is a direct take from the Federal The Hon. K.T. GRIFFIN: The Government strenuously
legislation, more particularly, the Australian Industrial opposes this amendment. We are fundamentally opposed to
Relations Act 1988 and, in particular, the Industrial Relationst, There is nothing in our law that prevents the opportunity
Reform Bill passed by Federal Parliament in December 1993or employees to strike. We provide remedies and procedures
These amendments provide at a State level the same proteg-our law under the previous Government's legislation and
tion as employees enjoy under Federal awards with respeghder this Bill which will address the issue of a strike, how
to rights of workers to be able to go on strike in certainto deal with it and the consequences of it. From the Govern-
situations, during an enterprise bargaining period. Thenent's perspective this is a critical clause because it builds
amendment that has been put forward by the Opposition dogs the so-called right to strike. Certainly in common parlance
not contain all of the provisions of the Federal Industrialpeople talk about the right to strike. | do not think in common
Relations Act on this matter simply because of the lack ofaw there is that right to strike, but the law does not prevent
time the Parliamentary Counsel has had to be able to draft geople striking.
of the complementary legislation. That is the important thing to recognise: it does not
However, provided the Committee supports the Opposiprevent people from striking if they wish to use that weapon
tion's amendment, the Parliamentary Counsel can then drafsr the purposes of an industrial dispute. But, of course, if one
up a complete set of legislation which complements thetrikes there may be consequences of that. What happens in
Federal legislation exactly. The basic principles should behis legislation is that the so-called right to strike is unrestrict-
simple for members to accept. They are that you cannot hav&l. Even if emergency services are involved, although the
a viable and credible enterprise bargaining system where atlade union movement may say that it will exempt emergency
the negotiating power is in the hands of the employer andnd essential services, the fact of the matter is that that is not
none in the hands of employees. You cannot countenancepgrmitted in this clause. Even if it was, | and the Government
situation where, as part of the bargaining process, employeesuld still fundamentally oppose it.
legitimately seeking to advance their industrial interests are The clause also confers the power of the right to strike
denied, by law, the right to withdraw their labour and hencewith the union, the union’s members and union officials. If
to balance the bargaining power with their employer. one wants to take that criticism further, one can quite clearly
Doubtless those opposite will ridicule this notion of a levelidentify from those clauses that no right to strike is given to
industrial playing field, but it is the employer who, at all individual employees who are not union members and that
times, the law recognises as having the right to hire and fireould have the consequence that, if a business was subject
employees or whether to invest or not in a particular enterto strike action and if it had 50 per cent or more union
prise. A strike by workers is certainly no more economicallymembers and around 50 per cent of non-union members, if
damaging to the community than a strike by capital in theall employees went on strike the 50 per cent who were union
guise of employers. However, we see no attempt in the Bilmembers would be immune from any legal action whereas
to provide opportunities for individual employers to suffer for the other 50 per cent of employees not union members would
their industrial activity via the dollar strike. be subject to legal action. That is also contrary to the basic
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spirit of this legislation and just demonstrates how much theny lost time or lost productivity, the individual who takes
Labor Party is not concerned about protecting the interests @fart is liable for some or all of the costs of the loss of
employees as a whole but only the interests of trade unionzoductivity to those companies. Industrial relations are then
and their members. put onto a higher plane, whole communities become involved
The Hon. T.G. ROBERTS: The provision of the and the position escalates to an undesirable level. | would like
Opposition’s amendment makes the circumstances mote see that right written into the BiIll.
practical and realistic in relation to where the Federal Actand The Hon. T. CROTHERS: | am of a similar view to the
the balancing of the power between the employer angrevious speaker. | point out to the Attorney-General that the
employee exists. As the Attorney says, there is nothing in theght to withdraw labour is in fact enshrined in a plethora of
law to prevent strikes, but if we look at the rest of the Bill we international covenants that have that particular application
find sanctions to provide for breaking of contracts, and theréo limit. | wonder if the Attorney-General wants the State
are measures inherent in the Bill that make it unpalatable foBovernment to be one of the few Governments in the
individuals, particularly in circumstances the Attorneyworld—and certainly the Federal Government is a signatory
explained of a mixture of union and non-union membershipto those agreements—to be at odds with that which is
In Victoria there have been outbreaks of violence inrecognised industrial practice the world over. The Attorney
workplaces where these expressions of difference are beirs been very fond of quoting Federal Acts and legislation to
felt. The last thing employers require is those sorts olus. Let me now quote one back to him. The right to strike, the
arguments between employees in relation to individual rightsight to withdraw labour, the right to involve oneself in a
The last thing you want in an industrial relations arena is testrike that can be termed a secondary or a tertiary boycott, is
have those differences formulating at a workplace level. of course opposed, with very significant and heavy penalties
There are rules and cultural understandings about strikés section 45 of the Restrictive Trade Practices Act of the
as being the last refuge for individual workers to put pressur&ederal Parliament.
on employers to come to reasonable negotiating positions. | must stress in particular to some of the newer members
Unions do not take strike action as the first refuge. As regarda this Parliament, who believe the whole matter is a joke—
the strike record in this State, the industrial relations proand possibly some of them may well emanate from that well
grams are probably as good as anywhere in the country. Wenown State of Georgia in the United States where they have
are making provision for the worst possible scenario, and oua particular appellation for people of that ilk, and | will not
record in this State under the previous Act is as good as yoof course mention what that is; | will leave that to the
will get anywhere. Problems are starting to emerge in sominaginings of the members of this to Chamber—that the right
of the other States. If the negotiating tools are held betweeto strike, the right to withdraw labour is, in part, a circuit
the employers and the employees through registered associmeaker. As | have repeatedly warned the Government, there
tions (and | know the Bill tries to break that down), they haveis an awful shortfall of conflict resolution in this Bill.
the ability to exert disciplines within those arenas and form When we are at the height of the recession, even though
negotiated settlements that prevent the strike weapon froihis said we are coming out of it, whilst it may seem a sound
being used. and sensible practice for the Government to involve itself in,
If the Bill goes through in its current form, it will affect when you find that levels of employment go up and the boot
the ability of registered associations to exert discipline upoto some extent in respect of bringing pressure to bear is on
their membership in relation to those differences of opiniorthe employees’ foot, you will not then have the same capacity
that will emerge through enterprise bargaining. If a registeredor conflict resolution as that which you would have if in fact
association exerts an influence and has one view and a largeu recognised the right to strike.
section of non-unionised members has another view, itis just The corollary that flows from the Government's non-
another industrial relations difficulty that employers will have recognition of that in this Bill is that, if you do recognise it,
to deal with. So, the right to strike needs to be included in thét will be very difficult for you to involve yourselves in any
Bill, because the weight and influence of a lockout are alway$orm of conflict resolution, and in particular as it applies to
available to an employer. It is not something that an employethe 90 000 or so State Government employees. In my humble
uses lightly, either; like the strike, the lockout is the lastopinion it is short-sighted in the extreme. The Government
refuge for employers to start exerting influence on theithas cobbled together the Bill in haste. You will most surely
employees. repent in leisure in respect of the lack of conflict resolution
| can envisage, at the first sign of an enterprise bargaininiy the Bill.
agreement running out towards the end of the contract, a The Hon. A.J. Redford: The Hon. Ron Roberts said that
series of letters going out trying to weaken the individual'shis was cobbled together.
position in relation to collective bargaining and then the The Hon. T. CROTHERS: | am not the Hon. Ron
differences starting to emerge within that workpladéter  Roberts. | know he is almost as bright as | am, but | put to
such a dispute, where divisions of labour occur aroungou that there is a distinct physical difference between the
common factors in relation to collective bargaining arrangeHon. Ron Roberts and the Hon. Trevor Crothers. For the
ments, those work premises are never the same. | would ur¢@nourable member’s information | am the Hon. Trevor
the Government to look maturely at writing into the Bill the Crothers. | do not always have to agree with what my
provision for the right to strike. | am sure that if the provision colleagues have said. On this occasion, in spite of the
for striking is written into the legislation it will not be used interjection to the contrary from the Georgian on the other
as an encouragement. It is not mandatory; itis in the legislaside, from the Hon. Angus Redford on the other side, | am at
tion only to even up the negotiating balance for those peopl&ull odds with the Hon. Ron Roberts on this. Your Bill smells
in associations and others who do not want the legal implicaef something cobbled together as a pay back to people who
tions or repercussions that are inherent in the Bill. have supported the Liberal Party—right throughout the
We could look at the threats being made in some of thé.iberal Party. That is what it smells of to me.
Bills interstate. Further, in New Zealand, if strikes resultin  The CHAIRMAN: Order!
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The Hon. T. CROTHERS: | do not say that all members Whilst considering these clauses | have reflected on the

of the Liberal Party— sections within the existing Act which address the right to
The CHAIRMAN: Order! | think the member should strike in some regard. | would like the Attorney-General to
stick to the clause, stick to the argument. respond to the question why a clause similar to section 143a

The Hon. T. CROTHERS: The clause, Mr President, not relating to the limitation of actions in tort did not find its way
the cause! Righto, | will stick to the clause then. | know thatinto this legislation. While it does not cover all the issues in
there are decent and principled men and women in the Liberéthese amendments, | believe it recognises that there will be
Party; | speak to them every day. But when it comes tctrike action and it allows for the fact that there may be
adopting a non-confrontationist approach there are someonciliation and arbitration.
people who would have made the inhabitants of Mazada 2000 It is really only after those processes have failed that there
years ago look like absolute pikers. will be an action in tort. It seems to me that that is a genuine

| say to them as sincerely as | can that the Bill reeks in alprovision that could tackle this question, recognising that
clauses, whether by accident or design, of confrontatiotthere will be strikes but attempting to put limitations on them
rather than conflict resolution. Whether you like it or not,and trying to get people into some form of conciliation and
failure on your part to recognise the right to withdraw labourarbitration. The notions in that provision do not appear to
is a breach of international covenants. Whether you like it ohave found their way into the new legislation, and | believe
not, sometimes when people withdraw labour it acts as ¢hat is a major failure. In the absence of that sort of provision
circuit breaker because it gets people to the negotiating tablemakes the clauses that the Opposition is moving far more
and it prevents prolonged industrial action. When | wasattractive. Before | respond to the Opposition’s amendment,
secretary of my union—and | know most other unionl would like the Government to explain why it has moved
secretaries are the same—I would tell my people, whatevetway from a provision such as section 143a which | think
industry they were in, that that was the last weapon in thevould enable some commonsense to exist regarding strikes
pack and that, where possible, they should not be carryingnd trying to bring matters to arbitration and conciliation.
resolutions to go on strike but should be giving us the The Hon. K.T. GRIFFIN: It is wrong to say that there
opportunity to negotiate with the employer. is no compulsory arbitration in the Bill. There already was

This Bill, and the lack of a clause that recognises the rightompulsory arbitration in the Government's Bill, but now that
to strike, to some extent diminishes the capacity for resolusther amendments moved by the Hon. Mr Elliott have been
tion of industrial problems. Again, | must say that | am carried by a majority of the Committee there is even stronger
appalled at the lack of practical hands-on experience whicbmphasis upon arbitration than existed previously. So, it is
would have enabled the Government to ensure that there wagong to say that there are not sufficient compulsory
a sufficiency of conflict resolution propositions. As there isarbitration powers in the Bill.
not, it is a recipe for absolute confrontation to the detriment |n relation to some of the observations about the involve-
of South Australians and South Australia. | urge the Attor-ment in industrial disputes—and | will come back to the
ney-General, because | know there is a streak of decengjrect issue raised by the Hon. Mr Elliott in a moment—I
running right down his back—mind you, | have had to put mythink it is important to point out that clause 218(1) provides:
glasses on over th_e past severa! da_ys to Ob_serve it, butitis An employer must not discriminate against an employee by
there—on the basis of my contribution to think the mattergismissing or threatening to dismiss the employee from, or prejudic-
through much more carefully and to make sure that whateveig or threatening to prejudice the employee in, employment for any
happens with this Bill it does not adopt the principle, ‘Let’s of the following reasons— S _ _
have a confrontation. It should adopt the principle of (c) because of the employee’s participation in an industrial
recognising the necessity to resolve disputes before the dispute. ) o )
molehill becomes a veritable unclimbable mountain. Striking can be part of an industrial dispute. So there is a

The CHAIRMAN: |thank honourable members for their protection there, contrary to what some of the emotional
speeches, but remind them that there is a lot of time at the er@fguments on the other side have suggested.
of the Committee stage, that is, on third reading, to make In relation to the existing provisions of the South Aus-
speeches that cover the whole ambit of the Bill. tralian Industrial Relations Act 1972, as an Opposition and

The Hon. M.J. ELLIOTT: It did not come as any as a Government we have persistently rejected the concept
enormous surprise that the Opposition would move this séhat those who are engaged in industrial disputation are more
of clauses, nor that the Government would react by opposinikely to be employees, members of trade unions and trade
them. The problem with this legislation is that it goes to theunion leaders than employers, and that employers should not
heart of the differences between the two Parties and to sonie above the civil law which applies to every other citizen of
extent this set of clauses indicates that situation. Th&outh Australia. We resisted the inclusion in legislation in the
comments of the Hon. Mr Crothers were correct in that thigarly 1990s of clauses to significantly restrict the limitation
legislation does not provide for sufficient arbitration andof actions in tort.
conciliation and, for example, enterprise agreements. Indeed, On a number of occasions in the 1980s and the early
it sets about making it more difficult. | believe that it has the1990s when industrial relations legislation has been before
capacity to produce rather than reduce confrontation. As thigs we have moved amendments to Bills to remove the
State has the lowest level of disputation in Australia, weprovision which was inserted in the early 1980s to limit
should move gingerly. | think that much could be achievedactions in tort. What the then Labor Government sought to
generally in this legislation in terms of some of the principlesdo was to significantly restrict those who might be injured or
that the Liberal Party has been chasing, such as freedom who might suffer loss or damage as a result of an industrial
association and more enterprise agreements, without tryingjspute going to the Supreme Court.
to shift some of the other ground as much as it has. That is In the late 1970s a number of very prominent decisions
unfortunate and in the long run I do not think that the Statevere taken by the Supreme Court granting injunctions against
will be thankful for it. trade unions and individual leaders in the trade union
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movement when they were involved in industrial disputationdamages. In the case of individuals personal liability will be limited
and this caused serious and unreasonable disruptions. Y8Y I_eg[f_lanont.hAssotuatlons engaged'r?SUCf(leOtndu_ﬁt grencgurattgtmg

; . r inciting others to engage in such conduct will be subject to
?nly havito thmkl of thfe Wolo lley Calse K the Kanga;lool |S|an.cgeregistration proceedings and, where appropriate, the sequestration
armer whose bales of wool were black-banned. The late Jing assets to meet damages fines and penalties. Essential services
Dunford, a former member, was involved in that case priofegislation will be reviewed to ensure that in services essential to the

to being elected. The Seven Stars Hotel, Adriatic Terrazzg;ommunity the interests of the community are protected.

and a whole range of cases sought to invoke the civil law tahat really says it very clearly. We have not specifically
protect the rights of individuals within the community. drafted a provision similar to section 143a, because it was
What was originally introduced by the former Labor certainly clearly expressed in our policy—not in relation to
Government in the early 1980s was a mechanism or a procegifat section in particular but in the general principles—that
by which the Industrial Court and Commission controlled theye pelieve that, by leaving it out, the general principles of the

right of an individual to go ultimately to the civil courts. That policy have thereby been honoured and are reflected in the
provision was amended, | think in the past three or four yeargegjsation.

when the Industrial Relations Act was last before the "o pon Mg ELLIOTT: | want to take that a step
Parliament, to make some modifications to the I|m|tat|onL

' L . urther. The policy that the Hon. Mr Griffin just read out
under section 143a of the existing Act. Section 143a(1}, jides that the ‘right to take industrial action must not be

provides: o o o abused'. The word ‘right’ has been used; precisely what right
. - noaction in tortlies in respect of an act or omission done orof jndustrial action does a person have? The reality is that,
made in contemplation or furtherance of an industrial dispute. without a provision such as section 143a, after one day’s

However, the section does not prevent the following: strike it could be argued that economic damage has been
(a) an action for the recovery of damages in respect of death @wreated and it is now a matter for the courts. What rights do
personal injury. individuals really have in those sorts of circumstances that

(b) an action for the recovery of damages in respect of damagf, st not be abused? The legislation provides that it ‘must not

t t t bei icd ; . .. :
° p_rOper_y (no _emg economic amége) be abused’. Section 143a(3)(a)(ii) provides:
Sothere is an insulating effect. The section also prevents the o i o . )
the Full Commission determines on application under this section

following: . ) ) that in the circumstances of the particular case the industrial dispute
(c) an action for conversion or detinue; arose or was prolonged by unreasonable conduct. . .

or . . . . .
(d) an action for defamation. Given that the Liberal Party is talking about not abusing the

right to strike and that section 143a involves industrial

The section goes on to provide: disputes arising from or being prolonged by unreasonable

gggyhere— conduct, is that not completely sympathetic with what the
(i) anindustrial dispute has been resolved by conciliationL-iberal Party appeared to say? If it is not, what does the
or arbitration . . . Liberal Party mean by ‘the right to strike’? What is unreason-

and able?

(i)  the Full Commission determines . the industrial e T .
dispute arose or was prolonged by unreasonable . | N€ Hon. K.T. GRIFFIN: Itis an objective judgmentin

conduct on the part of the person against whomall the circumstancgs asto _whether or not it meets the criteria
the action is to be brought; of reasonableness in the minds of ordinary people. The courts
or . . o _have been interpreting what is reasonable or unreasonable for
(®) thet'.:“”tﬁotmm'ss'on determines on application under this,enyries. Of course, the law has developed over a period of
section that— . ' X X
()  allmeans provided under this Act for resolving the fime. I have not acknowledged the so-called right to strike.
disput . . . havediled,; | pointed out the provisions of clause 218 in relation to action
and ] ) ] ) an employer may or may not take in relation to the
(i) thereis noimmediate prospect of the resolution of empoyee’s participation in an industrial dispute. | would
the dispute. . . )
) ) suggest that section 143a does not reflect a reasonable
In thOSE circumstances an action fOI’tOI’t can be brought It |ﬁm|tat|0n on What some W0u|d Say |s the rlght to St”ke
a citizen has the right to go to the civil courts for a remedy,nqustrial Commission and, secondly, it excludes what would
One has to really ask: why should the unions, employees, anghrmally be civil rights in relation to damages which have

employers in some instances, be protected from the normgkcurred and allows action only in very limited circum-
law of the land, which applies through the civil courts, instgnces.

eff?ct futtlng them above the law in relation to tortious My understanding of some of the actions for injunctions
action: _ . . . in the Supreme Court in the 1970s under civil law related
The other point is that while this drawn out process is,

. h | h doth frori only to the issue of injunctions, but that was only after there
occurring, the employer, companies, and others are suffering,  peen quite extensive attempts to resolve disputes. My

loss and damage whilst the strike continues, perhaps for gﬂear recollection of the Wooley and Dunford case was that

reasonable purpose. Of course, section 45D of the Traqfe gprike had been going on for some weeks. There had been

Practices Act provided significant protections. That Sedi_orhegotiation, but the farmer was isolated; Kangaroo Island was

# period . h i hich %olated from the mainland because of the strike which tied
off period. Let me point out the policy upon which we went , yhe oldTroubridge Finally, the injunction was granted

to the election, as follows: requiring the employees to go back to work. In that case, it
The rlght to industrial action must not be abused. Such action Wiulvas a range of people who had Struck’ without necessarily

not be undertaken in breach of an order of the commission, or i . - - . .
breach of a dispute settlement procedure provided for in an awajéav'ng a direct relationship with the employer, Wooley. So,

or enterprise agreement. Associations and individuals who breadR & sense, that was what you would put into the category of
awards and enterprise agreements may be subject to action farsecondary boycott.
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The Hon. T. Crothers: Is section 45d covered in the probably disagree in an industrial situation. The employer, in
Federal Act? any industrial action, would claim that it is unreasonable.
The Hon. K.T. GRIEFIN: Section 45d is in the Federal We have had some discussion about what is and is not in

Act. Butin the State situation, there was a right to take actiofhe policy. Again, it is a question of a fundamental right of
in the State civil courts. Ultimately, one has to rely upon theemployees to be able to negotiate with employers without
established principles of justice at common law implemente#€ing nailed to the wall every time they want to exercise the
by a court such as the Supreme Court before a single judgenly bargaining tool they have, namely, their labour. The
a court of appeal and even up to the High Court of Australiaclause that we are proposing is not something that sounded
The way the High Court is now making its decisions, in fact!ké @ good idea so that we are putting something in there

making new law based upon some basic rights and freedort@d@y- This comes after a history of much involvement in this
; iirea and much discussion over the years. It is in the Federal

statute law, it would seem to me that in an industrial disputa£\Ct NOW to take up the ILO convention on what is fair and
reasonable. It says ‘We accept the ILO proposition that there

tion situation, if there was a strike for only one day, it would h oo
be most unlikely—in fact, | would say unlikely completely— should be aright to ;trlke, and lays out how 'ghat should take
oplace. It says what is reasonable and what is not.

that there would ever be a successful application for an acti " . .
Also, now that we are writing a new Act with new objects,

in the Supreme Court. But you ultimately have to come to

terms with the fact that the Civil courts must finally have theWhen some of these things start to be reassessed under the

say, and the rights and interests of citizens ought uItimateyeW objects we may find completely different views of what

be the subject of protection by the ordinary courts of the landS trl‘?asgr,‘a?}ze in?j unlr ?Stonab:f- If we atﬁ)plyhthf clauses
The Hon. M.J. ELLIOTT: | prolong this because, first, outined in the edera’ Act, we Know exactly what we are

it is important and. secondlv. there are a whole series d Iking about. It is quite clear where these situations will
porta ’ Y, . - ccur, and it is not something that has not been tested. So, |
consequential amendments that either stand or fail on th

; ertainly will not try to convince members of the Liberal
one. To that extent we might as well get most of these debat . . .
out of the way. They will probably relate to much later arty or the Employers Federation to change their ideologies

clauses as well. “The right to take industrial action must no oday, and | do not think they will change ours to a great
Ve 9 . . . xtent. What | do say is that this is a fundamental tenet that
be abused’ is open to some interpretation, but | am still no

at all clear precisely what it was meant to mean as distinc recognised by the International Labor Organisation and
from when Fsit dow>rl1 and read it. | am a person who has no icked up in the Federal area. It is not earth shattering: it
: P ives people the right to bargain on an even playing field, and

been involved in either sl|de of any |ndgstr|al action. for those reasons | suggest that we support the Opposition’s
It goes on to say that ‘such action will not be undertakeny mendment.

in breach of an order of the commission or in breach of a The Hon. K.T. GRIFFIN: It must be recognised that in

dispute settlement procedure provided for in an award Ofye Bjll there are these two streams: the award stream and the
enterprise agreement'. When you read that paragraph asgjterprise agreement stream. What we have provided in
whole, there is an implication to me that there is a right tg|ation to enterprise agreements (and it is the position with
strike, that it shall not be abused and that, before there igny industrial agreement) is that it may contain by negotiation

likely to be any action against people, you would need t0,n3greement not to strike, as it has been amended in the Bill,
demonstrate that they had breached an order of the commig; ralation to matters—

sion or had been in breach of dispute settlement procedures. The Hon. T.G. Roberts: That is implying that they have
That is the way it appears to read. It does not read dissimilag right to strike.

ly from what is contained in 143a; perhaps it is subject to  The Hon. K.T. GRIFFIN: We talk about this right to
some amendment, but in general terms, it is not dissimilagyike. |t has become an article of faith. It has always been an
I cannot find in thg legislation as it now stapds Where thergrticle of faith by the members of the Labor Party, and
are structures which support what the policy said was thgyeryone talks about it as a right to strike in that sort of
attitude in relation to industrial action. shorthand description. However, the fact of the matter is that

I 'would like the Minister to tell me exactly what was there is not technically at law a right to strike. If there is a
meant by the term ‘the right to take industrial action must noktrike it is destructive and it may be, as part of the arrange-
be abused’. How does the legislation recognise that? | thinkhent to settle that dispute, that they enter into an enterprise
ithas done it very narrowly. It says that you cannot lose youagreement and that that enterprise agreement provides that
job. Why is there not at least some recognition of that rightthere is no right to strike, in shorthand terms.
where the major difficulties arise for the employee who  |n relation to awards one would have expected that the
strikes, if they have been unreasonable and if they havegme might apply. But one does not have one’s head in the
abused that right, and where they have been in breach ghnd: one must recognise that you do not resolve industrial
orders of the commission or breaches of dispute settlemegisputes immediately they occur by running off to the court
procedures? or the commission.

The Hon. R.R. ROBERTS: There has been a lot of What you try to do is sit down to talk, and the Liberal
passionate speech about all these things and a lot of philosBarty recognises that the facts of life are that there will be
phy has gone into it. The reality of the situation as encomsisputation and there will be strikes. Some of those may be
passed in our amendment is that it is not solely a question afi the essential services area. | cannot accept that there is a
whether South Australia believes it ought to have the right taight to strike in relation to ambulance officers, police and
strike. There are conventions around the world. There arethers who provide essential services to the community. We
ILO conventions that provide employees ought to have thenust provide a mechanism for resolving those disputes, and
right to strike. Popes have written articles on this. If you saythere is the process of conciliation and arbitration which is set
you can go on strike when it is reasonable, | would say thaput in this Bill and which has been strengthened as a result
in 99 per cent of cases the Hon. Mr Griffin and | would of the amendments that have been made.
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In terms of the policy, the right to take industrial action ~ We legislate in different areas for a whole range of
must not be abused. All | can say in this respect is that, imctivities. We make legislation to cover specific areas. We
relation to a safety, health and welfare matter, the courts haveave made the judgment that the industrial relations system
recognised that there is a right in those circumstances faequires special circumstances. By promoting our amendment
employees to walk out and to refuse to work. That is onave are not seeking to strike out all common law in place. We
area. are saying that within the specific limits of the legislation

The Hon. R.R. Roberts:Refuse duty. canvassing these matters we lay down something which is

The Hon. K.T. GRIFFIN: Well, refuse duty; they mean réasonable and which allows people the right to bargain
much the same. So, already in the common law that i§venly and, in the worst case scenario, if common law did
recognised. You cannot quantify what is or is not abus&€ome into it at least the conditions within the award would be
because it varies from case to case and depends on the extéfifsidered by those persons making judgment about the
to which it impinges upon the general welfare of theCircumstances surrounding the litigation taking place. We are
community. However, the procedure which is in section 14340t trying to pull the wool over anyone’s eyes. We are trying
is a significant restriction on any of the consequences whickp Make the playing field even. .
might flow from the strike and the right of any citizen to  The Attorney says that people do not go to the commission
pursue his or her remedies through the civil courts to seeRVery time they have a dispute. I can tell him that when | was
damages, an injunction or some other remedy which wili" the industrial relations field, every time there was a dispute
provide relief from what, in those circumstances, the couryve Were in before the commission before your feet could
will have to determine is reasonable or unreasonable. That feuch the ground. The employers always wanted to go to
the essence of it. arbitration. They were happy to use a selective system of

The common law deals with what is reasonable and whagdislation to cover their industrial relations areas when it
is unreasonable, even in the context of injunctions angUited them. itis a great tool by employers and it is greatly
industrial disputation. You cannot quantify in simple English, iked by the Liberals: if you cannot bargain you get into a

which is beyond contest, what is reasonable or unreasonab?@s_ition where you can say, ‘| have more buying power than
in any particular set of circumstances. a single group or a §mal| group of e_mployees. We will _take
The Hon. M.J. ELLIOTT: The Minister has used the them to court. We will take away their houses and we will be

. ; S ' right.’ You will not be right. That will not be honest and there
term ‘unfettered rightto strike'. 1 do not take the view that the; °, 0 ity in that approach: it will be a dispossession of
right to strike should be unfettered; | believe it should bethe work force

fettered. Section 143a places some restriction in so far as As | said earlier, you people are hell bent on catapulting

where it has been resolved by conciliation and arbitration thgwe best industrial relations record in Australia back into the
i

:\trrc;'gz %a:nvcggcorr;tllonrl:ee%ng, vm;igéi?blfgighnaﬂzf ?i'stglrjtt ghteenth century, recreating the master-servant relationship.

- P! 9 y - You seek to disempower workers who will have no right to
_possmée. (Sjo, Itis alrea(tj]y fetterf_ed.hWhereas Seth'OQ 1i3ba’ ike or right of relief, unless under a specific set of laws
it stands, does not perhaps suit the purposes of the Liber ' . :
Party, it seems to me that a clause such as section 143a wg ot only that, you seek to introduce a new scheme to

e : . ; possess those people who may be in a position to organise
perhaps fu_rther variation, which effectively recognises th'?hemselves to give some balance in the equation and, when
right to strike, could be even more prescriptive than th ’

. . he debate takes place, you separate them and say, ‘We will
current one and certainly would be an improvement on th ut in these tight prescriptions for you but, for the people

curr(_ant_snuatlon. . . . over there whom we have dispossessed in the first place,
I invite the Government to give some consideration to,are will be another stream.

section 143a, and | would appreciate some response. | am not | o extremely disappointed that the Hon. Mr Elliott wil
referring here to the clause as it stands, but section 143a ity s nport the amendment on this occasion. It is the absolute
some variations may or may not be attractive. ~ foundation stone of any industrial relations system that the
The Hon. K.T. GRIFFIN: Itis certainly not attractive partners in those systems have some semblance of an even
but, in the light of the intimation by the Hon. Mr Elliott, one start in discussions and negotiations. The Government talks
has to g|Ve some further consideration to it. All | can Say |nof freedom of choice and freedom to negotiate_ It wants
relation to what he has intimated is that over the nextfreedom to negotiate, but it wants to dispossess the other side
hopefully, only one more day, the Government will give pefore it starts. It is akin to taking the boots off a footballer
some further consideration to the matters that he raises. and saying we will play evenly, or making one side kick up
The Hon. M.J. ELLIOTT: Subjectto the response | get hill against the wind all day. That is the Government's idea
on this matter, | will not at this time be supporting theseof an even handed playing field.
amendments. However, | indicate that, when we reach the end As to the business of platforms, the ALP has won the last
of the Committee stages, when we are recommiting a numbéive Federal elections on a platform to get rid of sections 45d
of clauses, | would like a much clearer indication as to whatind 45e. What happens when we go in with our promise to
the Government’s response is going to be. get rid of those provisions? We get knocked off every time.
The Hon. R.R. ROBERTS: | am disappointed. The | put that on the record because of the references to policy.
Attorney persists in provoking me. He asked why peopld understand the Hon. Mr Elliott’s point, because he is in a
should be treated any differently under the common law. Wegposition where he has given a commitment to look at the
can go back 60 or 70 years and go through all those arguisovernment’s legislation and not gut it or turn it over. He has
ments again. We have an Industrial Relations Act becausecommitment to do that; he continues to do that and that is
there has been a recognition that in this area it needs specifar and equitable. However, | am getting a little sick of the
legislation. We are asking the Attorney and the Hon. Mrchange in argument from one clause to another. We are going
Elliott to recognise that it is a distinct area of legislationone way on one clause and another way on the next.
because of the peculiarities of the operations that take place. The Hon. K.T. Griffin interjecting:
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The Hon. R.R. ROBERTS:We do. One minute you say employment by reason of their membership or non-member-
it is a new area, then you say it is in the present Act. It isship of a registered association. It also provides for penalties

hypocritical. against employers who do discriminate against employees on
The Committee divided on the new clauses: those grounds. The Government's Bill with respect to these
AYES (7) matters is simply ideologically driven and based on the hatred
Crothers, T. Levy, J. A. W. of the organisation of labour.
Pickles, C. A. Roberts, R. R. (teller) The Opposition’s amendments contained in proposed new
Roberts, T. G. Sumner, C. J. clauses 109, 110, 111 and 111A provide for all the protec-
Weatherill, G. tions that employers and employees might need with respect
NOES (10) to this issue. | commend the amendment to the Committee.
Dunn, H. P. K. Elliott, M. J. The Hon. K.T. GRIFFIN: The Government opposes the
Griffin, K .T. (teller) Irwin, J. C. removal of the three clauses and replacement_wnh new
Kanck, S. M. Laidlaw, D. V. clauses. The amendment goes further than just inserting a
Pfitzner. B. S. L. Redford. A. J. clause outlawing dlscrlmlnatlorj against employees: it seeks
Schaefér c.V. Stefani ’ 1 E to remove a cen_tral an_d very important component of the
T ' Government’s Bill relating to freedom of association. The
PAIRS amendments will have us continue compulsory unionism,
Fe_Ieppa, M.S. Lawson, R. D. continue preferential treatment for unionists and continue the
Wiese, B. J. Lucas, R. I. monopoly of representation that unions have under Labor’s
Majority of 3 for the Noes. legislation. So, we reject the amendments as a matter of
New clauses thus negatived. principle.
Clause 109—'Freedom of association.’ Itis important to recognise that our principle is one where
The Hon. R.R. ROBERTS: | move: employees should be able to belong or not belong to an
Insert new clause as follows: organisation if they so wish and that the same ought to apply
Discrimination against employee for taking part in industrial to employers—that, if employers choose to belong to an
proceedings association, they should be entitled to do so. If they choose

109. (1) An employer must not— . notto belong, they should be entitled to make that choice and
(a) dismiss an employee from, or threaten to dismiss

an employee from, employment; or no sanctions should flow from that. Our Bill seeks to provide
(b) injure an employée in, or threaten to injure an that even-handed approach so that no discrimination can be
employee in, employment; or allowed by law, either expressly or impliedly against or in

(c) alter detrimentally the position of an employee in, fayour of an employee on the ground that the employee or

or threaten to alter detrimentally the position of an ; ; ;
employee in, employment, prospective employee is or has been, or is not or has not been,

in consequence of— a member or officer of an association.
(d) the employee becoming a party to proceedings SO, the principle is very clearly expressed. Obviously, in
before the Court, or the Commission; or practice it will mean that people will not be coerced to join

(e) the em.p'loy.ee taking part or being involved in an g association, either by direct confrontation or by indirect
) g‘nci,uza'gegfggﬁs’eﬁror anything said or done or PTESSUTe. Itis our view that we ought to seek to protect that
omitted to be said or done by the employee beforePolicy position. For that reason | indicate very strong
the Court, or the Commission. opposition to the Opposition’s amendment.
Penalty: Division 7 fine. The Hon. M.J. ELLIOTT: In many ways some of these
(2) If, in any proceedings for an offence against this proposed new clauses tackle exactly the same issues as those

section, itis proved that an employee was dismissed fromy, 1 clauses being removed. For example, | do not have any
orinjured in, employment with the defendant, or that the

employee’s employment with the defendant was altered@rticular difficulty with the Government's clause 109 but
detrimentally, within six months after any of the acts or Some of the provisions of proposed new clause 109 have
matters mentioned in subsection (1), the burden ofmerit, and | do not see why we have to delete the current
proving that the dismissal or injury was not in conse- c|ayse 109 to insert new clause 109. In those circumstances

uence of that act or matter lies on the defendant. . . .
?3) A prosecution for an offence against this section may! Would like to debate with the other members of this place

be commenced by— the relative merits of individual clauses, because | would like
(a) the employee against whom the offence is allegedo accept the existing clause 109 and new clause 109, and that
to have been committed; or may apply to other clauses as well. | have no difficulties with

(b) an inspector. the current clause 109—

The Government’s Bill in these areas is opposed. Again, itis The Hon. K.T. Griffin: In the Bill?
part of the Government's ideological onslaught on trade The Hon. M.J. ELLIOTT: Yes—but | would also like
unions and so-called freedom of association. When the support proposed new clause 109. | would like to have it
United Nations International Labour Organisation carried thénserted without deleting the original clause.
first resolution with respect to freedom of association, the The CHAIRMAN: You would have to renumber it.
Chairperson of that governing body at that time, Mrs Eleanor The Hon. M.J. ELLIOTT: Yes.
Roosevelt (the wife of the late President of the United States), The Hon. K.T. GRIFFIN: As | understand it, the Hon.
ruled that it was not applicable to trade union organisationaMir Elliott is floating the possibility of leaving clause 109 in
That has never been challenged or overturned by anthe Bill and then the Hon. Mr Roberts’ clause 109 as a new
subsequent meeting of the International Labour Organisatiomlause. | must confess that | have not analysed the distinction,

The Opposition’s amendment comprehensively takes intbut we have covered in clause 218 a lot of what is in
the account the rights of all workers, whether they be unioMr Roberts’ clause 109. Once we move through the Bill, if
members or not, to be able to belong to unions or not belonthat still remains an issue, | would be happy to provide a
to unions and for them not to be discriminated against in theimore detailed analysis of what the distinctions are between
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the Hon. Mr Roberts’ clause 109 as against clause 218 and The Hon. K.T. GRIFFIN: That is basically correct. It

other provisions of the Bill. In any event, it seems to me thatlepends to some extent whether the commission grants
the principles in his clause 109 have been picked up under tHeeedom of association in relation to the choice of superan-
general framework of clause 110. Clause 109(1), accordinguation funds. In a sense, this is transitional, but it depends

to the Hon. Mr Roberts’ amendment, provides: on other action being taken by the commission in relation to
An employer must not— awards in due course.
(a) dismiss an employee from, or threaten to dismiss an employee The Hon. T. CROTHERS: The Attorney-General
from, employment; or recently commented about conscientious objection and the

(b) injure an employee in, or threaten to injure an employee incapacity for that to be granted via a certificate. First, what
employment; or o parameters have been set in respect of the conscientious
(c) alter detrimentally the position of an employee. . . objection being allowed? Secondly, what life will such a
All that | would suggest can be covered by the concept of natertificate have? | have seen avowed and professed Christians
discriminating, under 110(1), although, as | say, the Governwho have finished up back-sliding. | would not want anyone
ment picks up the same concepts under 218 where we tatk be granted a conscientious objection certificate on the basis
about discrimination. It seems to me, on my quick analysisof Christian belief, only to find 18 months later that they have

that the protections are in our Bill. The concepts referred tgoined my mob and the certificate remains outstanding.
in the Hon. Mr Roberts’ 109 or 109A—whatever we callit—  The Hon. K.T. GRIFFIN: That is a translation of
are already actually reflected in various provisions of the Bill certificates from one occupation to another.

The Hon. M.J. ELLIOTT: 1 indicate to the Hon. The Hon. T. Crothers: Even that.
Mr Roberts that it was my intention to support clause 109 of The Hon. K.T. GRIFFIN: Conscientious objection
the Bill. I do not have difficulties with his amending clause certificates have been in the law for some time. This provi-
or now to be an additional clause 109; however, recognisingion seeks to cover the period where the Bill provides for
that it appears to be covered in clause 218, | will not supporfreedom of association but awards provide specifically for
his amendment now, but if the Hon. Mr Roberts feels that 21&ection 144 certificates. If we do not have this amendment,
is inadequate then | am quite happy to consider amendmenitsnay compromise the ability of those who hold a conscien-
to that at that time when we come to debate that particulaious objection to belonging to a trade union or to a superan-

clause. nuation fund from being able to exercise their rights because
Clause passed. there is not that sort of transitional provision. Does that
New clause 109A—‘Conscientious objection.’ answer the honourable member's question?
The Hon. K.T. GRIFFIN: | move: The Hon. T. CROTHERS: In a sense, yes; but it is a bit

Page 46, after clause 109 insert new clause as follows: of a misnomer to call it a co_nscient_ious objection certifi_cate.

109A(1)7 If a person satisfies the Registrar by the evidenc f someone has aconsuennqus objgcthn, the Corollary is that
required by the Registrar that the person has a genuine conscientioii€y must have a conscientious objection to something that
objection to becoming a member of an association, the Registras bothering them. What are the parameters under which such
must issue a certificate of conscientious objection to the person. a conscientious objection certificate may be issued? Are there

___(2) The registrar must cancel a certificate of conscientiousiny guidelines? Is the person who is arbitrating the position
objection if asked to do so by the person for whom it was issued. to be allowed to make the decision? | am well aware, as the
This new clause is necessary to ensure that employees aAttorney-General has indicated, that currently there is
employers who utilise existing section 144 conscientiougprovision for conscientious objection certificates to be issued,
objections certificates are not prejudiced by the new Acbut that can only be done, | think, under three or four listed
coming into force. Whilst the transitional provisions provide parameters.
for the continuation of all existing section 144 certificates, it The Hon. R.R. Roberts interjecting:
has been pointed out that a number of industrial awards The Hon. T. CROTHERS: Is it one? Is that religious
contain provisions which depend upon the granting of suchelief?
certificates. For example, in the Clerks (South Australia) The Hon. R.R. Roberts interjecting:

Award, the occupational superannuation provisions enable an The Hon. T. CROTHERS: Well, whatever. What does
employer or employee who is a member of the religioughe Government envisage with this conscientious objection
group The Brethren holding a section 144 certificate to beertificate, albeit it is an abridgment situation, in respect of
exempt from the award preferred superannuation fund. Unleggiving directions to the arbiter, who will ultimately make the
new employees and employers holding the same consciedecision whether someone is exempt and should be granted
tious objection can access a conscientious objection certifa conscientious objection certificate? How long would such
cate, they would not be able to invoke this right under thea certificate be issued for? | think the Attorney-General
award. The amendment reintroduces the right for suclnswered that question in the sense that it was an abridgment
certificates to be issued to accommodate these circumstancgguation, but | am not certain whether that was the total
In most other circumstances the specific provisions of the Bilanswer.

concerning freedom of association will suffice to protectthe The Hon. K.T. GRIFFIN: It is difficult to enshrine in
interests of employers and employees who have a consciestatute the principles under which a conscientious objection
tious objection to joining a trade union or employeris determined, because ultimately it comes down to an
association. analysis of each individual’s views about objection.

The Hon. M.J. ELLIOTT: lunderstand the need forthis  The Hon. T. Crothers: Can it be defined by saying that
provision at this stage, but | would imagine that when thdt is an issue of conscience? If you are a conscientious
awards have been through their first renewal updating thegbjector surely there must be something that you are consci-
will be amended to recognise that freedom of associatioentiously objecting against.
exists and, as such, this clause would then become superflu- The Hon. K.T. GRIFFIN: Yes, belonging to a trade
ous. union. That concept has been around for a long time, but it
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must be left to the courts and tribunals, having heard evidence The Hon. K.T. GRIFFIN: No, it is not accepted at the
from the person who is seeking the certificate, to determinenoment.

whether he or she has an objection as a matter of conscience The Hon. R.R. Roberts: You are doing this as a pro-
to belonging to an organisation. That is the issue. There havedural thing, and | accept that.

been many cases over the years which go back to well before The Hon. K.T. GRIFFIN: 1did not intend to mislead. |
the Vietnam confrontation and conscription, where there waapologise if that has occurred. It is very largely to deal with

a provision— that situation. Even if it is broad—and this is just an on-the-
The Hon. T. Crothers: Going back to the Quakers, for run conclusion—it does not in any way prejudice anybody;
instance. it recognises conscientious objection but in the context of the

The Hon. K.T. GRIFFIN: That may be. Those sorts of Principles of association, which are in this part of the Bill. |
issues are addressed on a case-by-case basis. | think t§8tnot think anyone will be compromised by the fact that it
currently there is a 12 month limit on a certificate, but we!S broader than just the ground of religious belief.

have not put a limit on it because essentially it is consequen- 1he Hon. M.J.ELLIOTT: Itis interesting that we have
tial upon the freedom of association provisions in our Bill@ clause which has almost been made redundant due to a

being passed. It will be relevant only until an award isfreedom of association clause. But itis necessary because of

amended to recognise the principles enshrined in the Bill. A¢ording in an award which we expect will eventually

| said earlier, it is essentially a transitional matter. disappear but which is needed at this stage. However, despite
The Hon. R.R. ROBERTS: | have some concerns. The the factthatitis almost redundant and has now been broad-

Attorney-General is promoting his amendment as a proceduﬁned' the consequences of Wh'Ch may pe almost nothing at
al matter to enable things to happen, but the insertion of th!: the Opposition is now asking a question as to whether or
new wider conscientious objection provision fails to state th&!Ct W€ cannot just maintain iséatus quoand the Attorney-
grounds upon which someone may conscientiously object. N _eneral appears to be a bit r(_aluctant to do that. Itis quite
indication is given to the Registrar how an application for izarre, when you stop a.nd tr,')'nk about it. Why should the
exemption should be tested. Where accountability foPtatus quonot be maintained? It does not seem to be an
processes exists in terms of compliance with directions an nreason_able request. _N_qbody has _been knocking on the
orders of the court or commissions, these are usually effect&tPOrs asking for the definition to be widened. Perhaps at the

by the registered association. Such accountability would b‘énd of the day it will not have a great effect anyway.

too easily avoided by individuals with the adoption of a wider The Hon. K.T. GRIFFIN: So that the debate is not
association. prolonged, let me justinclude it in that form at the moment,

If the intention of the Government's amendment is toand we will give some consideration to it. What | do not want

implement the procedural things that the Minister says musg do is to acknowledge that even the freedom of association

haoben. | believe it should not be a broad-brush apoproac rinciples are to be compromised by this, what is in effect,
S Fr)r? n milh\{[ : ‘Iuh v nscienti u bi pE[)i Nt ' transitional provision, and it may be that we will need to
omeone might say, ave a conscientious ObJECUON Pqisit it | seek leave to amend my amendment as follows:
becoming a member of the union because | do not like the ‘ _ o T )
colour of the secretary’s hair’, or for some other frivolous IiS}gﬁrs vkl conscientious objection” insert ‘by reason of
reason. There is now a prescriptive form. | have no persona? '
Leave granted; amendment amended.

objection to conscientious objectors if they are truly that. We )
The Hon. K.T. GRIFFIN: The Government will reserve

have lived with this for many years. ) N ;
jts position. It will have a look at the matter. | do not have

| have worked in workplaces where this occurs; | do no nough information at my fingertips to say whether or not
have an objection to it. | am suggesting an amendment t 9 y Tingertips 1o say W

proposed new clause 109A so that after ‘objection’ it read
‘based on a religious belief to becoming a member of al
association, the Registrar must issue a certificaté That
would reflect the present situation, as | am advised, in \
relation to proper grounds for conscientious objection. Whaﬁﬂ.’mOI employees. . .

we are really saying is that this specifies clearly that the The Hon.. K.T. GRIFFIN: I move: )
grounds for conscientious objection have been established in Page 46, lines 16 to 18—Leave out subclause (1) and insert:

- . (1) An employer must not discriminate against or in favour of an
the Federal area, and in other areas, and we reflect that in employee or prospective employee on the ground that—

problem.
New clause as amended inserted.
Clause 110—'Prohibition of discrimination by employers

here. It a”ayS my concerns, and | think it still achieves what (a) the employee is or has been a member or officer of an
the Government wants. b ahssociat:on; or ) | _ o
. H H the employee or prospective employee is not, or has
The an. K.T. GRIFFIN: | understand Fhe po!nt being ( )not beeF;\, Zmemger opr officer ofgn)éssociation; or
made. It is broader than the present Act; that is acknow- (c) the employee or prospective employee holds or does
ledged. | would still say that it is essentially consequential not hold a certificate of conscientious objection under
upon the principles of association and the freedom of this Act.

association principles in this part. It does not really matter—Thjs is consequential upon the previous amendment.

well, it may not matter, because I have not had time to think  The Hon. M.J. ELLIOTT: Agreed.

about it or consider it in-depth—if it is either limited or  Amendment carried.

unlimited because the principles of freedom of association The Hon. M.J. ELLIOTT: | ask the Hon. Mr Ron

will apply. I cannot really take it much further than that at this Roberts what he feels his new clause 110 adds that is not

stage. It may be something we can revisit. Of course, theontained within the present clause 110?

other issue is that you can be a conscientious objector on The Hon. R.R. ROBERTS: This clause from our point

grounds other than religion. of view was part of that raft of three, and it was designed to
The Hon. R.R. Roberts: But it is not accepted at the intermesh. | point out to the Hon. Mr Elliott that we did take

moment. action on a previous clause similar to this, and | was expect-
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ing to receive the same treatment, on the basis of what he said The Hon. M.J. ELLIOTT: | have had a chance to take
about other things. a closer look at clause 218, and it does appear that the matters
The Hon. M.J. ELLIOTT: 1think the Hon. Mr Roberts are contained therein. In those circumstances, | do not need
needs to recognise the previous clause 109 that he proposidsupport the clause.
was covered largely by the content of clause 218 in the Bill. New clause negatived.
However, that is not true of his new clause 110 which appears Clauses 112 to 114 passed.
to me, on the face of it, to be substantially a direct alternative Clause 115—'Registration of associations.
to clause 110. In those circumstances, | was asking him to The Hon. R.R. ROBERTS: | move:
explain to me where he felt existing clause 110 was deficient Page 49, lines 3 to 8—Leave out paragraph (€) and insert:
such that | should support his clause rather than the clause (e)that there is no other registered association to which the
within the Bill. members of the association might conveniently belong; and
The Hon. R.R. ROBERTS: My briefing notes indicate  The reason for this amendment is that the Government’s Bill
that we needed to do these three together because, whilskifows a non-registered association with 100 members to seek
canvasses many of the other areas, it is believed that thggistration and, provided that its rules allow it to cover all
proposition we have put forward in these areas fits in morgne employees at an enterprise, it must be registered without
with standards that are accepted elsewhere. Our belief is th%gard to the existence of another registered association
we canvass the same areas better and in a way which is fairgherating in the same enterprise. The Opposition’s amend-
to employees and employers. ment allows the registrar to reject such an application for
The Hon. M.J. ELLIOTT: Looking at the amendment registration where, in his or her opinion, there is another
on file from the Hon. Mr Roberts, there is a reference inregistered association to which an employee can conveniently
subclause (d) regarding where discrimination has occurregelong.
I think that was the only matter | could pick up that was not  This has been a long established principle of the commis-
covered in clause 110 in the Bill. In those circumstances, §jon and has allowed for the rationalisation of union cover-
will support the Government's clause 110 and, in relation tgage—a long-held objective of both employers and, indeed,
the question of awards and enterprise agreements, where theployee organisations for many years. The Government's
may have an effect upon discrimination, we can pick that ugill is part of its objective to create in-house staff unions
under clause 218 if the Hon. Mr Roberts feels there is still deholden to the emp|oyer_ The potentia| is for considerable

difficulty. industrial conflict as registered unions campaign against in-
Clause as amended passed. house staff associations. The aim of the Government is to
Clause 111—'Prohibition of discrimination in supply of give birth to thousands of tame cat staff associations at the
goods or services.’ expense of independent trade unions.

The Hon. R.R. ROBERTS: Clauses 109, 110, 111 and  The Hon. K.T. GRIFFIN: The Government vigorously
111A provide for all the protections that employees oropposes this amendment, which will prevent the formation
employers might need in respect of these issues. So, the fastenterprise unions. | take exception to the suggestion that
that the other three areas have failed | think indicates thahey will be all beholden to the employer. They are in fact

there is a fairly constant view. organisations of employees and they are entitled to form their
The Hon. M.J. ELLIOTT: My approach to clause 111 own association without being compelled to join a larger
is the same as for clause 110. organisation which may have no sensitivity towards the issues
Clause passed. which concern those particular employees within that
New clause 111A—'Employee not to cease work forparticular enterprise.
certain reasons.’ The Hon. M.J. ELLIOTT: | oppose the amendment.
The Hon. R.R. ROBERTS: | move: Amendment negatived.
Insert new clause as follows: The Hon. R.R. ROBERTS: | move:
111A(1) An employee must not cease work in the service of an  page 49, after line 11—Insert paragraph as follows:
employer because the employer— and

(a) is entitled to the benefit of an award or industrial agreement; (g)in the case of an association of employees—that the

or association is not dependent for financial or other resources
(b)— _ o on an employer or employers and is, in other respects,
()  isamember, officer or delegate of an association; or independent ‘of control of significant influence by an
(i)  is nota member, officer or delegate of an association; employer or employers.
(©) — or The Hon. M.J. ELLIOTT: The amendment is supported.
(@) proposes to become a member, officer or delegate of The Hon. K.T. GRIFFIN: Itis outrageous. What about
an association; or the University of Adelaide Staff Association where facilities

(ii) pEODOSES to cease to be a member, officer or delegatgyre provided on campus for the association? This says that
of an association. ‘the association is not dependent for financial or other

Penalty: Division 8 fine. | | d is. in oth
(2) Where itis established in proceedings for an offence againd£SOUrces on an employer or employers and 1s, in other

subsection (1) that an employee has ceased work in the service of EBSpects, independent of control or significant influence by
employer, the onus is on the employee to establish that the employeg employer or employers’. The association controls its own

did not act for a reason referred to in subsection (1). destiny, but itis dependent upon the employer to a significant
The Hon. K.T. GRIFFIN: | indicate opposition to the extent for some of the facilities made available. That is

amendment. | must confess that | had presumed that nemonsense and | oppose it.

clause 111A was related to clauses 109, 110 and 111; itdoes The Hon. M.J. ELLIOTT: While the clause may be

relates to an employee. We will have another look at it if thecapable of further amendment, an important notion is

vote goes in favour of it, but my initial reaction is that it is contained within it. If an enterprise association becomes the

superfluous in the context of the Bill now being addressedtool of the employer, it is a farce. | had no problem in
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supporting the notion of an enterprise based union oduties before the main report of the commission was present-
association under the concepts of freedom of associationeld to Parliament two weeks ago.

opposed an amendment proposed by the Hon. Mr Roberts that Yesterday the Attorney-General tabled a statement from
would have stopped that from happening but, if there is nothe Minister for Emergency Services which accused two
a genuine attempt to ensure that it is an independent assocMinisters of the former Government of collusion in a decision
tion that really does represent workers, that creates gretd keep confidential the details of a redundancy agreement
difficulty. 1 have absolute sympathy with what the amend-involving the former Chief Executive Officer of the St John
ment is seeking to do. If there is need for an amendment, Ambulance Service, Mr Bruce Paterson. This allegation was
will look at it. In the absence of any alternative, | am made in spite of the fact that the annual report of St John for

supporting the amendment. 1991-92, tabled in this Parliament 18 months ago, recorded
Amendment carried; clause as amended passed. details of the transaction. Note 26 to the audited accounts on
Clauses 116 to 122 passed. page 35 of the annual report states:
Clause 123—'De-registration of associations.’ Included in the income and expenditure statement for the year is
The Hon. M.J. ELLIOTT: | move: atermination payment of $650 000. This payment was funded by the
T ' ) long service leave reserve and will be repaid inclusive of interest
Page 53, line 5—Leave out paragraph (c). within the next 10 years.

| have heard no substantial reason for the insertion of thi¥he Opposition believes that the Minister is resurrecting this
subclause. In other respects this clause is the same as thatind other issues to create a smokescreen over proposals to cut
the existing Act. This creates the potential for the employersthe ambulance service and increase fees. My questions to the
chamber, in particular, to be in direct confrontation with Minister are:
union groupings. | can see that creating industrial chaos. The 1. Is it a fact that the Audit Commission has ceased
very fact that the Minister is capable of intervening is quiteoperations and will not be producing further reports? Will he
sufficient if there is such difficulty emerging that an provide details of who is preparing this final report on
association should be de-registered. ambulance services and will he say when, or if, it will be
The Hon. K.T. GRIFFIN: | oppose the amendment. The completed? If there is to be no final report, will he table the
Government believes that an association, which may includéraft document?
an employer association as well as an employee association, 2. Will the Minister rule out any increases in ambulance
and whose members have an interest should have standingfézs, any reduction in the area coverage of the ambulance
apply for de-registration of an association. Without such aervice and any fall in ambulance service quality standards?
clause employers, in particular, would have no rights The Hon. K.T. GRIFFIN: |will refer that question to my
whatsoever to seek de-registration despite being adversetplleague in another place and bring back a reply.
affected by possibly unlawful conduct by trade union
officials. HOUSING TRUST
Amendment carried; clause as amended passed.
Clauses 124 to 127 passed.
Clause 128—'De-registration.’
The Hon. M.J. ELLIOTT: | move:

The Hon. T. CROTHERS: | seek leave to make a brief
explanation before asking the Minister for Transport,
representing the Minister for Housing, Urban Development
and Local Government Relations, a question about specific

Page 55, line 21—Leave out paragraph (c). recommendation 16.4 of the Audit Commission report.
This is consequential. Leave granted.
Amendment carried; clause as amended passed. The Hon. T. CROTHERS: The report of the Audit
Clauses 129 and 130 passed. Commission recommends that the Housing Trust should
review its cost structure with a view to reducing administra-
[Sitting suspended from 12.48 to 2 p.m.] tive costs and that this should include consideration of the

existing regional staff network. In particular, recommendation
16.4 provides:

QUESTION TIME SAHT should review its cost structure with a view to reducing
its level of administrative costs. This would include a consideration
towards rationalising the existing regional office network in

AMBULANCE SERVICE collaboration with the other community services authorities
(principally the Department for Family and Community Services).

The Hon. CAROLYN PICKLES: | seek leave to make For its part the Government should consider the introduction of
a brief explanation before asking the Attorney-GeneraI?'temat"’e housing policy approaches, for example, in relation to:
representing the Minister for Emergency Services, a questioand one of the dot points states:

about the ambulance service. - setting public housing rents more closely in accordance with
Leave granted. general market levels and dwelling attributes;
The Hon. CAROLYN PICKLES: The Minister for It is well known that the Commonwealth Government

Emergency Services stated in another place on 10 May thatovides funding to the South Australian Housing Trust for
he had asked the Audit Commission to do a special job on theublic housing through the CSHA with the prime objective
ambulance service. He further announced that he had receivetiensuring that people on low incomes have access to secure,
a draft summary from the commission. Last Tuesday thadequate, appropriate and affordable housing. It might be
Minister declined to table this report because it was just @hought by some that if the Government endeavours to
draft. However, he said that he would provide the final reportmplement recommendation 16.4 it could have some detri-
to the Opposition when it was given to him. However, themental effect on the continuation of the Commonwealth
Opposition is aware that the Audit Commission closed itsubsidy if low rental housing is not being made available to
offices and all staff returned to their normal Public Servicethe extent that that Government's tight funding situation
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would indicate ought to be the case. How many offices willorganisations. For instance, | understand that there is a system
close and how many staff will lose their jobs if the Govern-in New South Wales whereby Mars Bar wrappers can be
ment accepts the recommendation of the Audit Commissionashed in by school children to purchase equipment for the
to rationalise the Housing Trust’s regional network? school, and | also understand that McDonalds have a
The Hon. DIANA LAIDLAW: As the honourable sponsorship program in that State. We know other sponsor-
member is well aware, no decisions will be made on anyhips of various kinds operate according to certain guidelines.
recommendation until there has been an opportunity to With respect to the Mars Bar sponsorship, children are
receive feedback from unions and other people who wish tencouraged to hand in Mars Bar wrappers at school in
comment on the recommendations. The Premier has alsxchange for sporting and other equipment. Obviously, this
stated that he does not anticipate that all recommendatiomsatter has been the subject of some criticism from time to
will necessarily be accepted in the form proposed by théime. However, the point of my question is to ascertain
Commission for Audit. However, | will refer the specific Government policy with respect to these issues, in particular,

guestions to the Minister and bring back a reply. if devolution of management as recommended by the Audit
Commission went ahead, whether these issues would still be
TELEPHONE INTERCEPTS dealt with by statewide guidelines or left up to individual

In reply toHon. C.J. SUMNER (11 May). schools. My questions are: .

The Hon K T GRIFFIN: The Minister for Emergency Services 1. Would proposals for devolution of management mean
has provided the following information in response to the honourabl¢hat individual schools would be given a much broader
member’s guestions: charter to accept sponsorships, including commercial

1. (a) The Anti-Corruption Branch officer used a speaker pho”%ponsorships9

to talk to the Hon Mr Bruce and commenced to take hand- > I ) id th ill be d ined b

written notes. To assist the accuracy of the notes, he 2- I not, would these matters still be determined by

activated a portable tape recorder and placed it near thetatewide criteria?

speaker phone. 3. What is the Government'’s policy with respect to this
(b) Police Officers are neither directed nor trained to tapegggye?

record telephone conversations. The usual practice is to . He i
make handwritten or typed notes of significant conver- The Hon. R.I. LUCAS: As a Coke and Vili's pie man |

sations. am desperately looking to the time when Coke and Vili’'s pies
There are some circumstances in which telephone convewill offer sponsorship for schools and educational units like
sations are routinely recorded. the Minister for Education’s office. The situation in South

All calls to the Police Communications Centre are taped.a stralia at the moment is that under the previous Labor

These are calls requesting the attendance of the pOIiCPGovernment there was an agreement reached between all
The equipment which makes the recordings is Austel ap- g

proved. All callers are alerted to the fact that their conver-States and Territories in relation to national sponsorship
sation is being recorded by a regular ‘beep’ sound on theguidelines to guide schools in their decisions as to whether
IIIDr;)?i-ce Security Devices Division has similar equipment or not they should accept sponsorship such as the ones to
: " ; “which the Leader of the Opposition has referred. As he would
Some senior officers of the Department have equipmen . o
which has the capacity to tapeptelephone Convgrsgtionﬁnovy, under the previous Labor Government those guidelines
It too is Austel approved and incorporates the ‘beep’ toneapplied, schools were able to make decisions as to whether
on the line. or not they participated in the Pizza Hut ‘Read It' competition

PS:?fam?g :ﬁgrlgvr‘:{?g%’ufgﬁ;gﬁqngqg(‘f&%’gaﬁg;’ﬁ‘h r the Coles computer hardware competition or a variety of
P ther competitions.

Telecommunications (Interception) Act 1979. After a . L
warrant is obtained, the taping is coordinated by the The more recent competition, which is the Mars Bar

Australian Federal Police in Canberra. The technicalsporting equipment goods competition, is entirely consistent
g'teT’altiO”S ”ele?ed to it”tdercem the ‘;anersatio'l‘s are lB“"=‘j§ith the previous competitions that were allowed within the
) Adelaie and rocorded hore o St ianee with thdiational guidelines agreed to by the previous Labor Govern-
warrant. ment. In relation to sponsorship, my approach as Minister has
2 (a) The Crown Solicitor provided the advice that there wasbeen to allow a continuation of the existing practice approved
no breach of the Commonwealth Telecommunicationshy the previous Government and agreed between all States
Act and the South Australian Listening Devices ACt.  anq Territories. | do not have any intention at this stage to

(b) The Crown Solicitor was provided with a copy of the . ... : .
Legislative Council Hansard transcript of 10 March 1994, Initiate any review of those particular procedures.

together with information from the Commissioner of  If the Leader of the Opposition or any other interested

Police, detailing the events relating to the taping. group in the community had a particular point of view to put
to indicate the need for change in relation to those previously
SCHOOL SPONSORSHIP agreed guidelines, | would welcome a submission and would

. beprepared to consider it. Certainly, the current arrangements
The Hon. C.J. SUMNER (Leader of the Opposition): \yjj| pe that the Labor Government guidelines will continue
| seek leave to make a brief explanation before asking thgnq that within the parameters of the national guidelines,
Minister for Education and Children’s Services a questionschool communities will be free to make decisions for
about devolution and sponsorship in schools. themselves as local school communities as to whether or not

Leave granted. ) o they wish to participate within particular sponsorship
The Hon. C.J. SUMNER: The Audit Commission gchemes.

recommended giving more authority and responsibility to

school communities through school councils. | appreciate that ROAD STANDARDS

the recommendation has not yet been rejected or accepted by

the Government at this stage. Itis also true that fromtime to The Hon. M.S. FELEPPA: | seek leave to make a brief
time schools and other bodies in the education area acceptplanation prior to asking the Minister for Transport a
sponsorships from organisations, including commerciatjuestion about road quality standards.
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Leave granted. That commitment made by the Liberal Party in its transport
The Hon. M.S. FELEPPA: In its review of asset policy to develop a strategy for the sealing of roads over 10
management, the Audit Commission concluded at page 21#ears will not be compromised by the cuts in Federal road
Road construction and maintenance engineering standards di¢nding. Indeed, | recall answering a similar question from
developed at the national level but need to be matched against thlee Hon. Barbara Wiese a few weeks ago when it was
community’s ability to pay. Engineering standards should besuggested that we would not have the means to keep our
reviewed to ensure that they are affordable. commitments in this area. | denied that would be the case,
Does the Minister agree with the Audit Commission that ourand | repeat that we will be honouring our undertakings in
roads may be too well constructed and maintained? Whaerms of the road transport sector.
reduced standard does she believe South Australian motorists
should accept in the interests of cutting costs? STATE BUDGET
The Hon. DIANA LAIDLAW: As | have indicated

before, consideration is to be given by Cabinet to allrecom- The Hon. T.G. ROBERTS: | seek leave to make an
mendations over a period until October, in the first instanc@xplanation before asking the Minister for Education and
to provide an opportunity for others to comment. | would inChildren’s Services, representing the Treasurer, a question
general state that South Australia is the beneficiary of @n the State budget 1994-95.

superb quality of road building which is a tremendous Leave granted.

advantage for the State, not only for economic development The Hon. T.G. ROBERTS: ‘Charting the Way Forward’,

purposes but also in road safety terms. When one considers

the cutback in road funding in recent years for road maintel '€ report of the South Australian Commission of Audit, has

nance purposes, that cutback has not had the dramatic impé%fﬂeren.t in It many social consequences if the major recom-
that similar cuts would have had in other States where thE€ndations are picked up by the Government. This document
roads were not constructed to the same high standar€d'ly puts forward an economic rationalists’ position
initially. | would not advocate that we should lower the Stand_regardlng the restructuring of the financing and delivery of

ards of road building and maintenance in this State. Howevef>0vernment services. | guess that the Government did not

I do not deny that we have a large backlog of road mainteS€€k any response from the people who put forward the
cument regarding social consequences, but it will have to

nance and construction projects. We are seeking funds f . . . .
e into account the social consequences inherent in the

those purposes, but those funds should not be at the expe %’5 ;
of the quality of roads built in the first place. emes that run through the recommended restructuring of
Government services. Strong recommendations and themes

ROAD FUNDING run through all departments. The general theme is for
privatisation and commercialisation—a hands-off approach
The Hon. CAROLINE SCHAEFER: | seek leave to by Government toward administration of or accountability for
make an explanation before asking the Minister for Transporublic assets and privatisation and, handing those responsi-

a question about road funding. bilities back to the public sector—which we all know will
Leave granted. have social consequences for the whole of the State.
The Hon. CAROLINE SCHAEFER: In the Federal In fairness to the Federal Government, which is going

Government’s 1994-95 budget, announced this week, itdown a similar path, the social consequences of its actions are
estimated fuel excise income is $9 706 million, which is anbeing discussed in many of the arenas where the impacts will
increase of 13.2 per cent over the 1993-94 level. At the sameccur. However, | fear that the implications of a Federal
time its road funding budget has fallen from $1.013 billionbudget strategy based on growth, which has been criticised
in 1993-94 to a mere $802 million in this budget. That is a cuby many people, may not be reflected in this State, as it
of almost 20 per cent and it has almost halved since thappears that the theme running through the Audit Commis-
1992-93 budget of $1 627.8 million. In real terms Federakion report is almost that there will be no growth in this State
road funding is now less than the $850 million spent infor some considerable time, and that we had better start to sell
1982-83, and at the same time we all realise that roadsff the farm to make sure that the State’s budget balances so
throughout Australia have deteriorated to the stage that marihat services can be maintained not in the public sector but in
are now life threatening. My questions are: the private sector. In view of the way in which the Federal
1. Does this savage cut in road funding affect theGovernmenthas based its budget on continuing growth, will
Minister’s announced 10-year plan for the sealing of rurathe Treasurer abandon the slash and burn mentality inherent
roads, which was greeted with so much joy in rural areas?in the Commission of Audit report and adopt a budget
2. Does the cut affect announced plans for the upgradingtrategy for this State which takes into account the serious

of urban arterial roads? concerns of citizens in this State regarding debt management?
3. Does the Minister have any plans to object to the The Hon. R.l. LUCAS: The Liberal Government will not
Keating Government's petrol bowser banditry? be engaged in a budget that is directed solely towards slash

The Hon. DIANA LAIDLAW: The answer to the first and burn policies, to use the phrase mentioned by the
guestion is ‘No." In fact, a draft strategy has been preparetionourable member. The social consequences of decisions
looking at all unsealed roads in incorporated areas andcross government will be considered by the Liberal Govern-
ordering those in terms of priority for sealing. That draftment, but the bottom line—however emotive a phrase one
strategy will be circulated to interested members of Parliawishes to use, such as ‘slash and burn'—is the inherent
ment and to local government over the next three weeks fdinancial problems of this State, which have been stated
their comment. The strategy was based on a number aimply by the Commission of Audit. In other words, we
factors which are recognised nationwide for determining roadurrently spend $350 million more each year than we take in.
building priorities. It includes economic benefit, road safetyOn each and every day of the year, we spend $1 million a day
factors and the number of passenger and freight vehiclemore than we take in. No family budget could survive if the
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outgoings were $350 a week or a month more than the money 2. Does the Attorney-General intend to set up an advisory
that comes into it. committee for South Australia similar to the one recommend-

The Hon. Mr Roberts knows that in relation to his own €d for the Commonwealth jurisdiction?
personal financial circumstances as a hard working member The Hon. K.T. GRIFFIN: | have not seen the report.
of Parliament and also in relation to the members he previObviously, | have been pre-occupied with other things today.
ously represented as a union official. You cannot survive abWill ook at the report when it becomes available in South
a family if you spend more money in each and every timgAustralia and make some assessment of the recommenda-
period than you take in. This State cannot survive if its familytions. | will obtain some information in relation to the first
budget Spends more money each and every year thanitta & e'Stlon. In relation to the second queStlon, the answer IS,
in. 0.

No matter which way you look at it, the Liberal Govern-
ment and the South Australian community will have to face

up to the fact that this issue will need to be addressed. | The Hon. A.J. REDFORD: | seek leave to make a brief

assure the honourable member that the social consequeneg$anation before asking the Minister for Education and
of decisions the Liberal Government takes across the publigpiidren’s Services a question about education.

sector will be considered and will be a factor. However, in the Leave granted
end, if hard decisions have to be taken, this Government has The Hon. A.J. REDFORD: It has come to my attention

peen elected to do that and to try to put the State S fmancqﬁat a number of officers of the South Australian Institute of
right so that we can move on with some confidence in aneWeq, hersand for those members who do not know, that is
direction under a new Administration. the organisation that will make a contribution in relation to
the Audit Commission by going on strike—are making
GENDER BIAS statements to the effect that the Government has decided to
close down some secondary schools during terms three or
“The Hon. SANDRA KANCK: | seek leave to make a four this year, thus placing enormous distress and strain on
brief explanation before asking the Attorney-General astydents currently studying for SACE. Will the Minister
question about a report tabled in Federal Parliament regardingdicate whether it is the intention of the Government, as a
gender bias and the judiciary. result of the Commission of Audit, to close down secondary
Leave granted. schools during terms three or four thus disadvantaging, in
The Hon. SANDRA KANCK: The report entitled particular, year 11 and 12 students at the most important time

‘Gender Bias and the Judiciary’ emanating from the Senat8f the year? .
Standing Committee on legal and constitutional affairs was 1he Hon. R.l. LUCAS: | am aware that scurrilous
tabled in Federal Parliament today. The report nominate&imours have been circulated amongst some secondary
reform in two broad areas: widening the selection process féich0ols, which has caused some fear and distress, not only to
judges; and the provision of professional education. Th&€ar 12 students but certainly to their families. | want to make

Federal Attorney-General, which states: in relation to the closure of secondary schools as a result of

the Commission of Audit recommendations. If, however, the

. - - men of Anglo-Saxon or Celtic background hold nearly 90 perG 5y ernment does make some decisions in the future about
cent of Federal judicial offices, and that this indicates ‘some bias . hool d d hools | icul
in the selection process, or at least a failure of the process to identif§}0SiNg any schools, and secondary schools in particular,

suitable females and persons of different ethnic backgrounds g#early the Government would not be closing down secondary
candidates for judicial appointment. schools during terms three and four in the lead-up to what is

The report says that, while South Australia is one of only £ most important time in relation to the education of year 12

few jurisdictions that already draws judicial candidates fro tudgnts. So, | vtvar_ﬁ to FLacelon the drecord an aj,suranﬁe tlhat
areas other than the ranks of the senior bar, the character overnment will not be closing down secondary SChools

the judiciary remains largely unaffected. through terms 3 and 4 and disadvantaging and causing

) . distress to year 12 students whilst they are studying for their
The committee makes a number of recommendations t§,,th Australian Certificate of Education.

ensure that the process of appointing judges reflects the view

of a wider range of people in society than presently occurs. ROCLA QUARRY

These are as follows: first, that criteria should be established

and made publicly available to assist in evaluating the The Hon. ANNE LEVY: | seek leave to make a brief

suitability of candidates for judicial appointment. Secondly,explanation before asking the Minister for the Arts a question

that the Commonwealth Attorney-General should establisabout the Rocla quarry.

a committee, which would advise on prospective appointees | eave granted.

to the Commonwealth judiciary. That committee should The Hon. ANNE LEVY: Members probably know that

include representatives of the judiciary, the legal professiogoyth of Adelaide there is a sand quarry run by the Rocla

and the non-legal community. Thirdly, that the Common-company. The sand in this quarry is absoiutely remarkable in

wealth Attorney-General should urge the Attorneys-Generalrms of the striations of colour which occur in certain parts

of the States and Territories to establish a similar advisoryf the quarry. So remarkable are these coloured sands that

committee in their respective jurisdictions. My questions topegple have come from around the world to see them. At least

the Attorney-General are: one artist from Germany came and took impressions of the
1. Compared to the Federal appointments, where 90 peiand and has used these to decorate the foyer of a remarkable

cent are of the male gender and of Anglo-Saxon or Celtimew building, but | cannot remember where it is, in Germany.

origin, how does South Australia rate? He speaks extremely highly of these remarkable coloured

TEACHERS
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sands. Efforts were being made to try to protect at least part LAW GRADUATES
of this quarry so that these incredible coloured sands would
remain and not just be turned into sand material to be used in The Hon. BERNICE PFITZNER: | seek leave to make
building, with the colours vanishing. a brief explanation before asking the Minister for Education
) ) and Children’s Services, representing the Minister for

| anOW that the Art for PUb“C P|aceS Committee was Employment, Training and Further Educa“on, a quesﬂon
preparing a report on the Rocla quarry on how at least somghout law graduates undertaking practical legal training.
of it could be protected for the benefit of future generations. | ggve granted.
It is a work of natural art and should be preserved, and it The Hon. BERNICE PEITZNER: There has been
could obviously have great tourism potential. | understand thgnmense concern in law students ranks, given the increasing
Minister has received, some time ago, the report on the Roclgumper of law graduates, that the new scheme and the recent
quarry in which various options are discussed. Will theyage proposal currently under discussion are, as they say in
Minister make public that report so that the generakne students bulletin of April 94, ‘fraught with inadequacies,
community can evaluate the various options for protection ofincertainties and inequities’. In recent years the main funding
have been taken to follow one of these options and protect @lzs peen through the Department of Employment, Education
least part of these wonderful sands at the Rocla quarry? and Training (DEET). This course has now been found to be

The Hon. DIANA LAIDLAW: | do not recall receiving inadequate for the numbers of law graduates as it will

g . . Lol : possibly also have to service graduates from not only
gffﬁigogoc\)/\r/]et/rgf Isgi??/?sfi’t tt)#é I l\jvallrl m::?hg.?_ﬁg'éz;N'tt?efrg?’eAdelaide University but also later graduates of the Flinders
: ’ quarry y University, the Northern Territory University and perhaps

Easter with the Chalrman of the Art for PUbI!C .PlacesBond University. There is the new Graduate Certificate of
Committee and the artist who has been commissioned t](_)

prepare designs and schemes for a project within the quarr; :ﬁghiﬁgg;gﬂfgewﬁ ;Lgﬁggl\fvrillllrsug?vv\\//i ég?negﬁgra
Mr Hussein Valamanesh. | met him earlier and he ha ! y

; X wo groups of law graduates.
enthused about this project. | was keen to go down and see Members interjecting:

his work. The sands are unbelievably beautiful. As you walk The PRESIDENT: Order! | am having difficulty in

through this quarry, it becomes apparent that without minin%earing the honourable member ask her question. There is a

you would not see how beautiful the sands are—it is Fittle bit too much background noise

dilemma. As the quarry has been terraced, you can see the The Hon. BERNICE PEITZNER: Following this GCLP

huge wheel marks of the front-end loaders and trucks. | . . . I s
almost appears as if you should not be walking on the san%Sourse, in order to obtain an unrestricted practising certificate

X r unrestricted admission, graduates will have to complete
pecausg they are so glonou.s, yetyou see these huge truqk t3ér|'?her 12 months of full-time continuous employment with
impressions in the sand. Itis a very complex set ofem(_)t_lon law firm and do three units of GDLP course at a cost of
that one has when one walks through this most magnlflceé900 per unit, amounting to $2 700 to be paid or, if unable
area. | have visited the coloured sands north of Noosa on tr’{g ! X

way to Fraser Island, and what we have at the Rocla quarr, obtain 12 months legal employment, which at this stage is
way SO ' q é(strong possibility, the graduates will have to do four units
is one million times better.

of GDLP, which will cost $3 600 in total. That amount will

| was very excited about what | saw. | indicated that |P€ impossible to find for a significant number of these
would be more than pleased to act as a positive |iaisograduates: The GDLP course, due to begin in August, has not
between the Art and Public Places Committee, the MinistePeen confirmed. _
for Mines and Energy and the Minister for the Environment  Another issue is a proposal that the first year wages of
and Natural Resources. | am certainly keen to see that sonfaese graduates be reduced in order to allow for the costs of
of the quarry rehabilitation fund moneys are used to suppofftirther training and to create more employment opportunities
this project. As it was outlined to me, the plan is for amphi-for graduates. The main concerns are, therefore: first, the
theatres, so the artist and the mining company will belpfront fee for the GDLP course, which is up to $3 600;
working out open spaces. In its normal duties, the compan§econdly, the uncertainty surrounding the GDLP courses;
will remove the overburden and replace it in areas wher@nd, thirdly, possible changes to salary levels of young
there will be amphitheatres and the like in the future. TherédWyers. These young people have trained for five years and
will be walking trails and fantastic works of art in terms of aré faced with frustration and discrimination in these
the sands, at one site. Impressions will be taken and there wigduirements for full admission. My questions are:
be mining behind the sand trellises. As you walk through the 1. Will the Minister make the necessary inquiries so as to
quarry, you will see this trellising and screens of sand, angncourage—and even pressure—the Law Society and the
you will experience the feeling of changes in the sand coloupuPreme Court Board of Examiners to examine and address

and striations as you walk through areas that have bedR€se problems?

3. Will the Minister inquire into the continued Federal
| can assure the honourable member that, if the report hafdnding by DEET?

come my way, | would have pounced onitto read it, because 4. Will the Minister look into the responsibility of
I was so keen to follow up this initiative in terms of not only providing a fair and equitable package for these highly
the arts but also the environment and tourism and to suppottiained law graduates to obtain an unrestricted practising
the company which was so keen to be involved in this projectcertificate?
I will make inquiries to see where the reportis and | will The Hon. R.I. LUCAS: | will refer the honourable
certainly be prepared to share those findings with thenember’s question to the Minister for Employment, Training
honourable member. and Further Education and also to the Attorney-General who,
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I believe, will also have an interest in the matter, and ask both GENDER BIAS
Ministers to forward a reply to the honourable member during

the parliamentary break. In reply toHon. ANNE LEVY (16 February).

The Hon. K.T. GRIFFIN: My understanding is that to date there
has only been one formal deadline sought which was the end of
SALISBURY DUMP October 1993.

A whole of government submission was not made to Justice

In reply toHon. M.J. ELLIOTT (13 April). Elizabeth Evatt's inqui : ‘ ; e
: . . quiry entitled ‘Equality Before the Law’ prior to
The Hon. DIANA LAIDLAW: The Minister for Housing, the release of the Interim Report in March 1994,

Urban Development and Local Government Relations has provided - g,pmissions from both government agencies and community

the following information: organisations have been made throughout the term of the Commis-

1. The land in question, known locally as the Bosisto site, hagjons’ reference, which | understand is expected to finally report in
been used for waste disposal since planning controls commenceddyptember 1994.

1967. As a result, and following advice from the Crown Solicitor, . .

the former South Australian Planning Commission in 1991, agreed The Hon. K.T. GRIFFIN: | make the observation that if

with the view of the Salisbury Council, that no planning approvalthe honourable member wishes more information over the

was needed for continued waste disposal as the site has ‘existing Useak | will be happy to endeavour to provide further

rights’. The relevant ‘planning’ Minister at the time had no role in ; formation

the decision by the former Planning Commission. in lon.
2. The Salisbury Council informally consulted local residents

when taking over waste disposal at the site. Council’s intention is to

allow waste disposal by itself, and the Elizabeth, Munno Para and

Gawler councils, with a view to reaching final fill levels as soon as

possible, and then development of the site for recreation.

MITCHAM RAIL SERVICE SOUTH AUSTRALIANBIIDLCIJ_RTS CORPORATION

In reply toHon. M.J. ELLIOTT (19 April).

The Hon. DIANA LAIDLAW: | have some further information Consideration in Committee of the House of Assembly’s
in response to the question asked by thy honourable member.  gmendment:

1. National Rail Corporation (NRC) who are undertaking the . . .
design work on behalf of the STA have advised that an island ~ag€ 10, after line 29, insert new clause 23 as follows:
platform could be constructed at the Eden Hills loop in the future, ~ iability for council rates
if required. This would require a ‘slight widening of the formation ~ 23- (1) Subjectto subsection (2), land owned by the Corpora-

to accommodate the platform of the desired width together with the tion is not rateable under the Local Government Act

acquisition of land on the eastern side which is presently owned by 1934. L .

the Mitcham Council’. (2) If any land owned by the Corporation is occupied
2. There is no plan to construct a railway station at the Eden %nderalease or licence by some pelr_sonfo}]he(r:than the

Hills loop, however, it is proposed to keep the options open for the rown or an agency or instrumentality of the Crown,

long term. Itha_t gersgn ifhlialii)le alsGoccupier oft t:et Iflg&to rates
; P ; ; ; evied under the Local Government Ac .
3. No further information is required to this question. (3) Despite section 29(2)(b) of the Public Corporations
Act 1993, the Corporation is not liable to pay to the
Treasurer amounts equivalent to council rates that
would, if the Corporation were not an instrumentality
of the Crown, be payable by the Corporation in
respect of land
(a) that is not being used by the Corporation; or

MINISTERIAL OFFICES

In reply toHon. ANNE LEVY (3 May).

The Hon. DIANA LAIDLAW: The Minister for Industrial
Affairs has provided the following information:

The $66 000 that is proposed to be spent on the Minister’'s new ; ; ; .
office alterations is an estimate of costs to consolidate the staff of the () H::]ttlli tfjgr”;%lrﬁ?](ijstt)r};:ir\]/% C[:)Srrggrsaetlson predomi
Office of the Minister for Transport on the western half of the 12th '
floor of STA House. This will result in more effective utilisation of The Hon. DIANA LAIDLAW: | move:
the floor space that is available and allow more staff to be accommo- 114t the House of Assembly’s amendment be agreed to
dated on the floor. Operational efficiencies will improve as aresult_ o ] '
of the proposed changes. This amendment relates to the liability for council rates. It

The proposal to carry out this work, together with other plannedyvas a matter that was incorporated in the original Bill when

works on the eastern half of the 12th floor to accommodate thgent out for public discussion but, because it was a money
Transport Policy Unit and the Office for the Status of Women have . - AR . .
not yet been considered by Cabinet. Therefore, it is not possible {/@use and the Bill originated in this place, it was in erased

advise when the $66 000 for alterations to office accommodation iyPe when the Bill was before this place and could not be
the Office of the Minister for Transport will be spent. debated at that time. When it was considered by the House
In relation to the question about usage of ministerial offices, theyf Assembly, there was no opposition or comment on the

only office that was occupied by a Labor Minister that is not ;
occupied by a Minister in the present Government is the office thafnatter' Simply, the clause relates to land owned by the

was occupied by the former Minister of Public Infrastructure, Mr COrporation that will not be rateable under the Local
Klunder. Government Act 1934.

Temporary accommodation was leased on the 6th floor of Pirie  Motion carried.
Plaza at 63 Pirie Street for the Office of the Minister of Public
Infrastructure. This was necessary because of the need at that time
to temporarily relocate the Minister out of his office in the State HARBORS AND NAVIGATION (PORTS
Administration centre due to the progress of building refurbishment CORPORATION AND MISCELLANEOUS)
work. AMENDMENT BILL

The temporary office in Pirie Plaza was initially occupied by
Justice Jacobs who was appointed to investigate and report on the Consideration in Committee of the House of Assembly’s
Government's legal obligations to proceed with the construction of mendment:
the Hindmarsh Island Bridge. It is now occupied by the Asset - _
Management Task Force, attached to the Department of Treasury and Page 3, Lines 4 to 8 (clause 12)—Leave out this clause.
Finance. This group took over the area from 15 March 1994. The . .
lease was due to expire on 3 June 1994 but has been extended to 31The Hon. DIANA LAIDLAW: T move:
December 1994 to allow this group to complete its task. That the House of Assembly’s amendment be agreed to.
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It became apparent between the time that the Bill was debatdwird to distinguish the difference between ‘forthwith’ and
in this place and then in the other place that it was no longeimmediately’. Be that as it may, that is the response | have.
appropriate that we continue to place within this Bill clause  No extension of time exists. However the realities are, as
13, which relates to the property of the Crown. | will explain the Opposition correctly states, that some circumstances will
the reasons why the House of Assembly moved to delete thigquire the strict letter of law to be insisted upon—for
clause and why | am asking the members of this place texample, in relation to a suspended police officer in an
accept that amendment. unstable mental state in possession of an issued pistol—while
It came to the Government's attention that the amendethers will lack the need for such urgency. Each situation can
ments proposed to be made to section 15 of the Harbors artly be acted upon as circumstances indicate. The administra-
Navigation Act 1993 may affect land subject to native title.tion of the section will act accordingly, but with the overall
The proposed amendment converts the Minister's interest itenor that prompt return is necessary.
Crown land held under trust or dedication into a simple fee The Hon. C.J. SUMNER: | thank the Attorney-General
interest. The purpose of the amendment is to facilitatgor his reply to my questions. Perhaps it might be interesting
dealings with the land. It is not clear without extensivefor the Council to know that th€oncise Oxford Dictionary
research whether any of the land is affected by native titlglefines ‘forthwith’ as ‘immediately’—
interests. The tenure history of each parcel of land would The Hon. K.T. Griffin: How does it define
need to be examined to determine whether native title in themmediately’?
land has been exhausted in accordance with the principles The Hon, C.J. SUMNER: —‘and without delay’. The

established in thilabocase. definition of ‘immediate’ is ‘occurring at once, without
Under these principles native title may be extinguished byjelay’. ‘immediately’ presumably is the appropriate adverb.

the severance of the ties of the traditional title holders to the The Hon. K.T. Griffin interjecting:

land or by the grant by the Crown of an interest in that land The Hon. C.J. SUMNER: | just read that out. The adverb

:cnc?nsllstenttyvlth tﬁ.e t::ontlntustlgn tOf ngtlv(;e title. g’h|s IS 8would be ‘immediately’, which is ‘occurring at once, without
actua’ question which must bé determined case by case. lay’. I do not know what the difference is, frankly.

view of the above and the fact that the proposed clause is not Clause passed
urgently required, it was determined in another place—and =P : .
I ask that honourable members agree—that we do not proceed Rémaining clauses (2 and 3) and title passed.
with the clause at this stage. Bill read a third time and passed.

The Hon. C.J. SUMNER: | understand from the
Minister's explanation that the amendment moved by the STATUTES AMENDMENT (CONSTITUTION AND
House of Assembly has the effect of leaving open the MEMBERS REGISTER OF INTERESTS) BILL
possibility of a Mabo type native title claim in respect of land
which is the subject of this Bill or which may at present be o e ;
used in connection with harbours and navigation. | underM€SSage intimating that it insisted on its amendments to
stand from the Minister that the Opposition supported thé‘"hICh the Legislative Council had disagreed.
amendment in another place and, on that basis, the Opposi- 1€ Hon. K.T. GRIFFIN: | move:
tion supports the amendment. That the Legislative Council not insist on its disagreement to the
Motion carried. House of Assembly’s amendments.

The disagreement in relation to this Bill is whether or not

Consideration in Committee of the House of Assembly’s

POLICE (SURRENDER OF PROPERTY ON there should be an amendment to the Members of Parliament
SUSPENSION) AMENDMENT BILL (Register of Interests) Act requiring members of Parliament
to disclose transactions over $5 000 in their register of
In Committee. interests, whether that transaction has been entered into
Clause 1—'Short title.’ personally, by the member’s spouse, by a child under the age

The Hon. K.T. GRIFFIN: The Leader of the Opposition ©Of 18 years or by a related corporation or trust. The Govern-
raised some questions when the Bill was last before us arfgent holds the very strong view that it is unworkable and
| undertook to obtain some information. The informationPlaces even heavier burdens than does the present provisions
provided to me from the Police Department through the? the Constitution Act, which provide for forfeiture of a
Minister for Emergency Services is as follows. In recentMember's seatin the event that the member has entered into
times two police officers have been suspended and refusétfransaction not specifically excluded from the operation of
to hand back property immediately. Both were eventuallyih® Constitution Act.
convinced to comply. The first officer was suspended after The Hon. C.J. SUMNER: The Opposition holds the
a criminal investigation as a result of Operation Hygiene. Th@pposite view on this matter with equal fervour to that
second officer was also charged with a criminal offence andisplayed by the Government in favour of the proposition and
Suspended pending the outcome of the trial. He was u|timatéheref0re asks that the Council insist on its previous attitude
ly convicted and dismissed. While both names are availabl&€ing upheld.
their release is strongly resisted on the grounds of fairness The Hon. M.J. ELLIOTT: The Democrats are of the
and privacy. In relation to administration, | am informed thatview that the Legislative Council should insist on its
the present legislation states that a person who ceases to&@endments.
a member of the Police Force must forthwith deliver up  Motion negatived.
property to the Commissioner. A message was sent to the House of Assembly requesting
The current Bill uses the term ‘must immediately’. Thea conference, at which the Legislative Council would be
advice | have suggests that this puts an unequivocal obligaepresented by the Hons M.J. Elliott, K.T. Griffin, J.C. Irwin,
tion on the police officer to respond immediately. | find it Anne Levy and C.J. Sumner.
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STATUTES AMENDMENT (COURTS) BILL now able to provide the answers. The first relates to a
provision in the Act making the immunities simpler than
Consideration in Committee of the House of Assembly’srelying on the common law. At the time the amendment was

amendments: first proposed there was a greater need for legislative change
No. 1. Long title, page 1, line 6— Leave out ‘the Courts @s the Wilmot case had not been decided. The need for the
Administration Act 1993,’. legislation is diminished since the decision in Wilmot.

No. 2. Clause 4, page 1, lines 24 to 30 and page 2, lines 1to 13— However, it is important to note that in Wilmot the Crown
Leave out this clause. successfully appealed on a number of grounds, not all related

The Hon. K.T. GRIFFIN: | move: to the Crown’s duty with respect to Crown land. On one view

That the House of Assembly’s amendments be agreed to.  0f the decision, Ms Wilmot lost because any ‘alleged’ breach

This is the first time the Bill has come back from the House?f duty by the Crown did not cause her injuries. In the
of Assembly. It may be remembered that this Bill deals with@PSence of an amendment to the Act, it could be argued in
anumber of amendments to various Acts in relation to courtituré that a different version of facts could give rise to
administration. The Legislative Council inserted an amendlability on the part of the Crown. In respect of liability for
ment to the Courts Administration Act dealing with power of InNjury occurring on or emanating from Crown land, the
the Government to give directions to the Courts Administra@mendment will serve as protection from future interpreta-
tion Authority. It particularly related to this issue of resident ions of the common law by either the Supreme Court or the
country magistrates. The Government has supported tHéigh Court. o
reference of a Bill introduced by the Hon. Frank Blevins in_ !N relation to the second question, itis difficult to answer
another place to the Legislative Review Committee inin the abstract how much more extensive the exemption to the
conjunction with a request to the Chief Justice and the Actin@rown will be in view of the Bill; it will all depend on the
Chief Magistrate to reinstate residencies in the interim periodPCtS- On the same facts as the Wilmot case (that is, people
until the Legislative Review Committee reports on its ©@Ming on to Crown land), the result would probably be the
investigation of the Bill which has been referred in the otheS@Me. There are some fact scenarios that would not be
place. cove(ed by the decision |n.W|Imot which are enwsgged by

The Hon. C.J. SUMNER: The Opposition opposes the t.he !3|II. For example, the Bill contemplgtes exemption from
Government's proposition on this matter. We want to see thiability as a result of dangers emanating or escaping from
resident magistrates maintained, and this is a mechanisffoWn land. Further, the Crown would also be immune where
whereby that can happen. The Attorney-General mightt,he land was a reserve,Wlld.erness.protecthn area or wilder-
however, be able to inform the Committee whether or not h&'€SS protection zone, provided it is not being used by the
has written to the Chief Justice yet and, if so, say what is th&rown. This is not clearly the case on the common law
Chief Justice’s reply, because | suppose if the Chief JusticBfinciples in the Wilmot case. The statutory immunity is
agreed to reinstate the resident magistracies until the mattggStricted only to those cases where the land is not being used
had finally been determined, then that might influence th®Y the Crown. ,
Parliament in its view about the situation. Bill read a second time.

The Hon. K.T. GRIFFIN: A letter has been drafted in | Committee.
anticipation of the matter being referred to the Legislative ~Clause 1 passed. . . ,
Review Committee by the House of Assembly yesterday. Clause 2—Liability of Crown in relation to Crown lands.
That action was taken yesterday. That letter has been drafted, 1h€ Hon. C.J. SUMNER: | should like to make a brief
but it has not yet been formally forwarded to the Acting ChiefcOmment in the light of the Minister's response. It is clear

Magistrate or to the Chief Justice. | would expect that to bdhat this Bill will extend the immunities to some extent
done by Tuesday. eyond the effect of the Wilmot case given that that was

The Hon. M.J. ELLIOTT: This is an important issue. It confined to a particular set of facts. In particular, according

is certainly causing a great deal of concern in regional Soutf the Minister's answer, the imfmunity will rllovxéextﬁng to
Australia. | think that it is a matter which is quite straightfor- d2NJgers emanating or escaping from Crown land, which may

ward and | would not have thought that the time of theNOt have been the case on the common law in Wilmot,
Ithough one can only speculate about that. The Opposition

Legislative Review Committee needed to be taken up to com€'. L - .
to a decision. will not change its view on it or oppose the Bill.
The Hon. K.T. Griffin interjecting: Itis ac.knowled.ged that we are talking iny.about Crown
The Hon. M.J. ELLIOTT: | understand that but | still '2nd thatis notbeing used. In terms of the justice of the case,
d suppose one could not draw a distinction between circum-
stances where people go on to unused Crown land for the
purposes of trail bike riding and so on, because they take a
positive action by going on to that land and, therefore, take
the risks of doing so, and circumstances where, even though
&he land is not being used, there might be some danger that
emanates or escapes from the Crown land and causes damage

think the issue is a pretty straightforward one and | believ
we should be insisting on our amendments.

Motion negatived.

The following reason for disagreement was adopted:

Because the provision is necessary for the effective administr
tion of justice.

CROWN LANDS (LIABILITY OF THE CROWN) off the Crown land. _ o
AMENDMENT BILL | suppose there could be some circumstances in which if
the Crown or the Government knew of the potential for
Adjourned debate on second reading. danger to emanate or escape from Crown land there would
(Continued from 6 May. Page 833.) perhaps be some obligation to do something about it. That
would not be picked up by this Bill. As | say, | do not want
The Hon. DIANA LAIDLAW (Minister for the Arts): to debate the issue today or to oppose the Bill on that basis,

The Hon. Chris Sumner asked two questions to which | anbut | wonder whether the Government and its legal advisers
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could give further consideration to the point that | have raisedndustrial disputes either by conciliation or arbitration have
and let me know, perhaps by correspondence, whether thailed and certifies to that effect, an employer may bring an
Government is satisfied with the policy of the Bill which action in tort. In determining the matter, the Full Commission
could extend to circumstances where, although the Crown isiust deal with it as expeditiously as possible. The record
not using the land, it knows of some danger that mighshows that this provision has worked efficiently for employ-
emanate from it and whether it would be reasonable in policers to this date.
terms for immunity to apply. One can understand where it This is an eminently reasonable provision of the existing
would apply to the situation of someone actively going ontdndustrial Relations Act, and it was supported by the
Crown land that is not being used, but what if a danger thafiustralian Democrats when it was first introduced some years
the Crown knows about, even though the Crown land is noago. Quite properly, it allows for the resolution of an
being used, emanates from it and causes damage to amustrial dispute, in the first instance, to be in the hands of
adjoining owner’s property? the tribunal that has been especially established to deal with
The Hon. Diana Laidlaw: Such as fire. industrial disputes, that is, the Industrial Commission. The
The Hon. C.J. SUMNER: It could be fire or aflood, and employer is protected in that, should the specialist tribunal,
there may be other examples. The policy of the Bill gives thehat is, the Industrial Commission, fail to be able to resolve
Crown immunity in those circumstances, but it strikes me thathat industrial dispute, that person has access at common law
there is some distinction when one looks at the justice of théor actions against the relevant trade unions.
matter between the strict circumstances in the Wilmot case This issue is similar to that surrounding the right of
and circumstances such as those which | have outlined, natorkers to be able to engage in industrial action against their
of a situation where someone voluntarily assumes a risk bgmployer in pursuing legitimate industrial claims. Without
going onto unused Crown land but where danger emanatése Opposition’s amendment, the employer would always
from that Crown land even though the land is not being usetiave the upper hand in negotiations and dispute situations
but where perhaps the Government or the Crown knew aboirvolving trade union members or, for that matter, workers
it. who are not unionists. This latter group is in even greater
We are giving a more blanket immunity than perhaps theneed of this minimalist position, for it will not have access to
situation justifies but, as | say, | will not hold up the Bill. | the resources of unions that will help with complex industrial
make these points only in response to the Minister's answedispute situations. The support for enterprise bargaining
but | wonder whether the Minister could give her departmeneurrently shown by employers and conservative politicians
tal legal advisers the opportunity to look at that issue from as as much a reflection of high unemployment, hence the
policy point of view to see whether or not there is a need teenhanced bargaining position of employers, as of any
review the legislation in the future. fundamental issue of principle.
The Hon. DIANA LAIDLAW: | undertake to have the In industrial relations there should be, as far as possible,
matters raised by the honourable member considered by tladevelling of the power relationships between employers and
Minister and a reply provided during the forthcoming break.employees to ensure that neither party has so comprehensive

Clause passed. a set of legal or other powers at their disposal that they can

Title passed. batter the other party into submission. The establishment of
Bill read a third time and passed. a special industrial relations jurisdiction reflects the failure
of common or civil law to address the realities of work

INDUSTRIAL AND EMPLOYEE RELATIONS BILL relationships. Employers, through the weight of onerous

) ] ) ] common law damages claims being made against trade
Adjourned debate in Committee (resumed on motion). ynjons or their members, seek a return to the industrial dark
(Continued from page 1033.) ages that created massive disputes with all their economic
0 . . , implications. The Opposition’s amendment is not about
New clause 130A—'Limitations of actions in tort. putting trade unions above the law, as the Liberal Govern-
The Hon. R.R. ROBERTS: | move: ment would like to paint it, but simply to recognise the
Page 57, after line 10—Insert new clause as follows: imbalance in power relationships between employer and

Limitations of actions in tort : G
130A.(1) Subject to this section, no action in tort lies in respectemployee and to have the matter settled in the first instance

of an act or omission done or made in contemplation or furtheranch at all possible by a specialist tribunal set up to conciliate or
of an industrial dispute. arbitrate, if necessary, on industrial disputes, that is, the

(2) This section does not prevent— Industrial Commission. | commend the amendment to the
(a) an action for the recovery of damages for death or persongt g mmittee.

injury; or -
(b) an action for the recovery of damages for damage to propertK The Hon. K.T. GRIFFIN: | oppose the amendment. We
(not being economic damage); or ave largely had that debate in relation to making the unions
(c) an action for conversion or detinue; or and union officials accountable to the ordinary courts and
(d) an action for defamation. exposing them to the same potential for civil action as any

The Opposition seeks to insert provisions which are alreadgther citizen. | do not need to explore the matter further.

in the State Industrial Relations Act. The Opposition’s The Hon. R.R. Roberts interjecting:

amendment provides that an action cannot be taken against The Hon. K.T. GRIFFIN: [ think it extends to everyone.

aregistered association, although this should be extended ilhhe amendment provides:

unregistered if such an unsound concept remains in the Bill. supject to this section, no action in tort lies in respect of an act
At common law, an action cannot be taken in an industriabr omission done or made in contemplation or furtherance of an

dispute until the matter has first been sought to be resolvefdustrial dispute.

by conciliation or arbitration before the Industrial Commis- If you look at paragraph (a) of subclause (3), it talks about

sion. Where the Full Commission determines that all meanhe industrial dispute arose or was prolonged by unreason-

provided under the Industrial Relations Act for resolvingable conduct on the part of the person against whom the
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action is to be brought'. It seems to me that it is wide enoughthe employees are on strike. But, in addition to that, the Full
It covers the field, in a sense. We oppose it strenuously. Commission has to determine that there is no immediate
noted what the Hon. Mr Elliott said on the last occasion weprospect of the resolution of the industrial dispute. So, all
were debating this issue. | would hope that he will keep ameans under the Act for resolving the dispute by conciliation
open mind on some mechanism to at least allow ultimatelyor arbitration must have failed and there is no immediate
but without a lot of rigmarole and delay, matters being dealprospect of the resolution of the industrial dispute.
with in the civil courts. What | am told happens in some instances is that the

The Hon. M.J. ELLIOTT: We have already discussed arbitration is prolonged and the Full Commission says that
this issue in relation to some previous amendments, andit cannot yet say there is no immediate prospect of the
expressed a view at that time that something similar to sectioresolution of the industrial dispute because it is still in the
143a of the existing legislation should be in this Bill. It is one process of arbitration. When the arbitration has concluded the
thing to talk about wanting to get people into the civil courts.commission says, ‘We will give it a bit of time to see if, in
But the moment you have done that, it appears to me that ydact, it resolves the industrial dispute.” We find that a most
also significantly reduce the possibilities that any genuineinsatisfactory way of endeavouring to resolve such a dispute
conciliation will occur. when, in some instances, civil action will resolve it more

| think the important thing is that we should be aiming to quickly, particularly when the issues in the dispute are not
achieve a number of things through this one clause, and thaufficiently strong and well held to be able to withstand such
clause comes fairly close to achieving a couple of goals. Oneivil action.
is recognising that there are industrial disputes. In fact, the What | suggest s that, in the light of the Hon. Mr Elliott’s
only genuine bargaining power that an employee has is theintimation of his support of the Hon. Ron Roberts’ amend-
own labour. They have no other bargaining position essentiatnent, we push on, but | would like to invite the Hon. Mr
ly to come from in most circumstances. If a dispute arises, wélliott to keep at least some option open for a review of
want a mechanism which will settle it as quickly as possibleclause 130a before the whole matter is concluded.
What we really want to do is to see the workplace working The Hon. T. CROTHERS: Would the Attorney care to
again, which is to the benefit of both the employers and théell the Committee who advised him that the present dispute
employees. It is a good thing not just for the employer thatesolution mechanism is not working? If he is not prepared
the workplace is at work: it is important for the employee ago do that, or even if he is, will he then tell the Committee
well. That is why it is so terribly important that we do get what percentage of current disputes are not working under the
people, when a dispute arises, as quickly as possible intmurrent Act, and say whether his department has done any
some form of arbitration or conciliation so that the disputeresearch as to the way in which disputes might be exacerbated
may be settled. If the arbitration or conciliation fails, the by the changing or deletion of the present dispute resolution

question is whether or not it should go to the— clause?
The Hon. K.T. Griffin: Conciliation or conciliation and The Hon. K.T. GRIFFIN: | am not prepared to disclose
arbitration? the source of my advice, and | do not have with me the details

The Hon. M.J. ELLIOTT: And/or. Once we have gone of the percentages to which the honourable member refers.
past that step, if there continues to be a difficulty, if the The Hon. R.R. ROBERTS:| thank the Hon. Mr Elliott
commission continues to be ignored or if its efforts arefor his indication of support. The fact of the matter is that,
ignored, | suppose you could say it is reasonable for the civihese days, the commission has the ability in these situations
courts to become involved. Certainly, the fact that you can gto resolve these disputes, and this is brought about by long
straight to the civil courts means that a person can hold owgxperience and the accumulation of expertise. It is one thing
and say, ‘I am not interested in any conciliation processto say that we can resolve a dispute by going straight to
because | have this mighty club with which | can beat peopleommon law. That applies the big hammer but it does not
over the head.’ | cannot see at the end of the day that that iormally resolve the dispute. On my advice, on many
constructive. | do not think that is helping employers in theoccasions it is a tool that the commission is able to use to
general scheme of things any more than it is helping employattempt to resolve the dispute, by being able to say, ‘Are we
ees. If there is a difficulty in the workplace and it continuesgoing to resolve this dispute or will | sign the order that says
to simmer, that is to no-one’s benefit either. | believe therét is unresolvable and should go to common law?’
needs to be something in a similar form to section 130a, and | am told that in almost 99 per cent of the cases the dispute
| will be supporting the amendment. is generally resolved within 24 hours. So | do not think there

The Hon. K.T. GRIFFIN: | hope there is still an is any need for this clause, and | believe that the concerns
opportunity to have some further discussions on this, becausxpressed by the Attorney-General are unfounded. | thank the
itis an important issue. Whilst we would prefer as a GovernHon. Mr Elliott for his indication of support.
ment the cleaner and more appropriate option, in our view, New clause inserted.
of not having the provision, if there is to be a provision, ithas  Clause 131—'Association must act in the best interests of
to be workable. its members.’

My information is that present section 143a is not The Hon. R.R. ROBERTS: The Opposition opposes this
workable because the Full Commission, under subsectiotiause. The Bill already provides that a registered association
(3)(b), has to determine an application—and it is the Fulican be deregistered if it breaks its rules and that if the
Commission that determines it, and it is not subject to anyeadership thereof behaves in a particular manner that is not
review. The Full Commission has control of the situation andacceptable to the general membership of that union that
has to determine that all means provided under this Act foleadership can be replaced in regularly scheduled elections,
resolving an industrial dispute by conciliation or arbitrationand in most instances by secret ballots conducted by the
have failed. Electoral Commissioner.

So, it is not just focused on conciliation; it also involves  Itis not for the Government or the judiciary to determine
arbitration. Arbitrations can be long drawn out matters whilstthe question of what is in the best interests of its members,
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as different parties may hold conflicting views as to theright against any notion of freedom of association, choice and
brightness or correctness of a particular course of actiomarious other terms dotted through the Liberal Party policy.
undertaken by a union. Ultimately the members of the union The Hon. T.G. ROBERTS: | agree wholeheartedly with
express their views about the role of union leadership througthe views that the Hon. Mr Elliott and the Hon. Ron Roberts
elections, in the same way that South Australian and Aushave put on the record. A certain hypocrisy is evident. People
tralian citizens do so in political situations. If elected unionin the legal profession talk about the independence of the
officials breach the rules of their own organisations, they cajudiciary and the pressure applied to people at certain levels
be dealt with in the courts on application of members of then various courts not to take decisions that are of some benefit
registered association. There is no need for this particuldo the Government. We have heard people being willing to
clause and it is opposed. fight to the death to protect that. Indeed, | have argued in this
The Hon. M.J. ELLIOTT: | concur absolutely with what ~Place to enable that to happen as well. However, we have the
was said by the Hon. Ron Roberts. There are alread§ame people who will not apply that to union officials in
deregistration mechanisms available elsewhere in thiglation to the carriage of their job in the best interests of their
legislation. | fail to understand the intended purpose of thignembership, officials who are elected on the basis of
clause. It looks highly political with the Minister making Platforms that they expound, the same as in a political Party.
some decisions about what is in the best interests or otherwise 1N Most cases union organisations have constitutions that
of members. It would be one thing if this clause allowedare registered in full agreement with the courts and the duties
actions to be initiated by any member—the people who aréarried out_by offi_ci_als are in complete accoro! with the law.
actually being affected by it—but for the Minister to be Indeed, union officials are elected on the basis that the rank
making the application in this circumstance is quite bizarrednd file know exactly what those members representin terms
and looks highly political. of representing _thelr interests in the organisation. Therefore,
The Hon. K.T. GRIFFIN: The Government is certainly for an organisation outside that body to make some sort of an

prepared to consider an amendment to allow a member\%ssessment, based on how it feels—with those people not

take this action. The Government felt it was necessary to ha eing elected—that organisation should be run is an in_sult_not
some mechanism which ensured that there was an accoun ly to democracy but to the members of that organisation

bility of associations to their membership. However, the morétself' It Ist ;)ne 3{ the |rks|or11e| pa_rttﬁ of t.h'ts wh?le 2'” that, ';
important issue is the question of transfer from Statejurisdic!— was puttogether compietely with an Interest and an €ye for
dustrial relations in this State and to allow small business

tion to Federal jurisdiction, and the clause was essentiall . . . . S
o run its affairs using enterprise bargaining in a way to run

directed towards developing a mechanism which woul Hectivel 4 efficiently. | Id not h
enable the State commission to have some involvement irﬁ]rg[:ﬁe?n \?V(i:ﬂ?’&gt ana einciently, 1 would not have any

determining whether or not an application to transfer Ifit all d middie-size busi d big busi q i
coverage of members of an association from the State system It alowed middle-Size business and big bUSINESS 1o g&
with their work in a democratic way, using enterprise

to the Federal system, purely for political reasons or reaso - ; . . =
of expediency, could be addressed. argaining as a model for increasing effectiveness, efﬂcn_ancy
. - o . . and productivity, | would have no problem. However, we find
W'th.OUt a provision similar to_th|s, orin Some fO”T" the hat the Bill is littered with restraining clauses that have
State tribunal could have no role in assessing the merits of the,hing 4o to with the betterment of industrial relations, the
conduct, and it really would be left to the Federal commissiony e ests of small business, or big capital, or middle-size
to refuse thg expansion of Its own ]u”Sd'Ct'O.n' I th!nk.all apital. It is simply a philosophical run through on taking
r_ne_mbers will agree thatthatis a course of action which is Orgway the power of those organisations that the Government
limited value, particularly to employers who oppose alog Ofgeeg a5 standing between it and open slather in relation to
claims designed to achieve that transfer. capitalist control over labour. The indication is that during the
Again, we take the view that some mechanism needs to hgommittee stages the Government's position will be rejected
in place in the Bill to enable that problem to be addressed angy the Democrats and the Opposition. | hope that not only
to give the State tribunal at least some opportunity tahis but that other motions put forward receive the same fate.
intervene in this movement towards Federal award coverage. The Hon. K.T. GRIFFIN: | have indicated what | have
Thatis the reason for it. It may not have been couched in thgeen advised is the goal of this clause. The Government will
most appropriate terms, but it is designed to address that iss?g,e some further consideration to it in the light of the action
and weave our way through what may be constitutionafo be taken. | acknowledge that the way in which it is framed
difficulties in achieving that goal. certainly does not disclose the true goal of the provision.
The Hon. M.J. ELLIOTT: | found the Attorney’s In relation to the Hon. Terry Roberts’ comments, one does
explanation more enlightening than anything | picked up inhave to acknowledge that although an organisations may be
the second reading speech about this matter. | could have readtablished as a so-called ‘democratic’ institution, the fact is
the explanation a thousand times and not picked up what thteat in many instances—and it does not matter whether it is
provision was for. It was obviously political, but | did not trade unions, companies, associations under the Associations
pick that up. I do not believe that the mechanism structuret¢hcorporation Act, credit unions or whatever—they do not act
here and couched in such terms is appropriate in any sense.accordance with their rules and in the interests of their
It underlines my reading of the whole thing that someonemembers.
outside an association was going to make a decision about In the Corporations Law, in the Associations Incorporation
what is best for its members. That is quite bizarre. As toAct and in other corporations-style legislation, there are
freedom of association, if you choose to be a member of aprovisions which quite expressly require associations to act
association and it is a democratically operating organisatiom accordance with their rules or articles and also in the best
making its rules appropriately and acting according to thenterests of the members. In fact, under the Corporations
rules, it is peculiar for someone outside the association thaw, if the association does not act in accordance with the
come in and say, ‘We know what is best for you.’ That goesbest interests of shareholders then there are some legal
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consequences to that. That is one aspect, and | wanted ¢annot represent a person who is not a member of the
ensure that we did not leave the Hon. Mr Roberts’ statementsssociation or who has not applied to join. | am adding the
unchallenged. words ‘except at the request of the person’, so that an
Be that as it may, the fact is that we will be giving someindividual non-member could invite an association to act on
further consideration to the way by which we can address thiheir behalf.
problem of transfers from State to Federal jurisdiction The Hon. K.T. Griffin: A request in writing?
without the State tribunals having any involvement in that The Hon. M.J. ELLIOTT: That does not cause me huge
process. concern. Itis more important that they should be acting at the
The Hon. M.J. ELLIOTT: The more one reads this request of the person. | recall the Government amending
division, which is called ‘Purpose of association’, the moresomething in an earlier clause which indicated that the
one realises that it is all about what associations cannot d&quest had to be genuine—I do not think it had to be in
rather than what they can. writing—and it was not a problem. | am not sure where else
Members interjecting: in the Bill it was intended that this clause was supposed to
The Hon. M.J. ELLIOTT: You read a clause entitled have specific operation because if a non-member requested
‘Association must act in the best interests of its members’ an@ Union to represent their interests during award or enterprise
you think that is not a bad idea. Then you find that the claus@greement negotiations I would have been quite satisfied with
is all about the Government's trying to stop them from doingthat. The Minister might care to respond as to whether it is
something it does not want them to do and has nothing to d@is understanding that, as the amended Bill now stands with
with what the members might be able to do to ensure that th@€ clause amended as | propose, they will not be precluded
association is doing what they want to do. from acting at the request of either a member or a non-

As | look through the later clauses, it is all about restric-member. . .
tions and not doing anything in a very productive sense. | 1heHon. R.R. ROBERTS:The Opposition opposes this
have a view that we want to be very confident that associgelause. Itis outrageous in that_|t is a restraint of trqde with
tions—be they unions or anything eise—are very democratifeSPect to an association. Whilst generally speaking trade
and various other things. If we had legislation that wasinions work only on behalf of their members, it is possible
talking about the democratic functioning of associations, nof? & enterprise bargaining era for employees who are not
just industrial associations but also others, | would say thainion members to seek professional advice from a lawyer or
that would be an extremely good thing. Rather than thé" employee ombudsman or some other source. This wou_ld
Government’s setting about defining an association ang€ & reasonable request by those non-members who may wish

ensuring that it is acting in its best interests, it is actuallyi0 2ccess the expertise of a union which covers their occupa-
inserting clauses ensuring that it is acting in thetions and who may make an arrangement with the union for

Government's best interests. them to be represented by that union upon payment of a

The Hon. K.T. Griffin interjecting: commercjal fee to the union. o
The Hon. M.J. ELLIOTT: |see itas rather perverse that The Bill, as worded, prevents organisations, such as the

that is the way we are tackling these things. It has worried mgmployers Chamber of Commerce and Industr)_/, fr(_)m being
that there are large slabs throughout this Bill that are simpl§:C/€ [0 répresent non-members of those organisations, even
not constructive. As | said before in this place, the Govern-hOngh they do it now and presumably may wish .to do so In
ment went to the public and formed policies, and a numbe € f_uture as employers who are not meml_:)ers W|Il_use their
of things which the public wanted to see happen are in thi ervices and pay a fee. Indeed, it is a lucrative practice for the
legislation, but there were many matters which were never 'Ployers Chamber of Commerce and Industry, and | am

raised, which are largely bashing the unions over the head f(?rr]u{ﬁ;ivv\\llgl;ld notbe too keento lose the finances that it gains

the sake of it more than anything else, which look like an Thereis al i d . tant probl ith
employers’ wish list and which are unnecessary and over the Ere IS also a greater and more important probiem wi

top. That is what is so very disappointing about all of this.Fespect to the Bill on this matter in that questions could be
Then we hit a clause like this which has a totally differentra'sed as to whether or not a trade union, acting in a common

purpose from that which any reading could ever hav ule award situation, could appear in the commission and seek
constructed from it, unless we had been told what it was' represent the interests of employees generally covered by

: ; : hat award. For example, the Clerks (South Australia) Award
Sorting out what this really means could well be in a book oft
puzzles. | find it very sad and disappointing. has 12 000 employers bound by that award and some 20 000-

) odd employees are similarly bound by it. Only a relatively
The Hon. R.R. ROBERTS:| thank the Attorney-General
for making that explanation, because this is what we hav&?lmall number of those 20 000 employees are members of the

A . g .~ _Union concerned. Nonetheless, the standard of living of
been saying right throughout the Bill. This is about taggin . C o
registered associations, and we will be addressing a coup 0 000 South Australians and their families is affected by

of other issues in this area. | thank the Hon. Mr Elliott for hisvﬁhat happeﬂs W]lth respebct to tPat awaro_l. Itis |mportant_for
indication of support on this matter. them, as well as for members o trade unions, that the unions
Clause negatived appearing in the commission on these matters are able to
Clause 132—‘Ind.ustrial services not to be provided torepresent the interests of employees generally. In fact, one
non-members.” P could argue that the Bill limits the application of these

common rule awards only to members of associations,

The Hon. M.J. ELLIOTT: | move: whether registered or not. Such a situation would substantial-
Page 57, Ii,ne 25—After ‘must not’ insert ‘, except at the requesty weaken the common rule award coverage and tear away
of the person’. the award safety net for literally tens of thousands of non-

I am not certain that | have interpreted clause 132 correctlyynionists.
perhaps there is more to it than | have picked up. On the face The Hon. K.T. GRIFFIN: [indicate support for the Hon.
of it, as it stands this clause provides that an associatiohlr Elliott's amendment. We do not have any difficulty with



Friday 13 May 1994 LEGISLATIVE COUNCIL 1045

that concept. At the same time, | will move my amendmentestraint of trade on the legitimate operations of registered
which addresses to some extent the issue that the Hon. Rtnade unions. The system works very well at the present
Roberts raised. | move: moment. The service is available and it allows the unions to
Page 57, after line 28—Insert subclause as follows: operate in areas where they have a right under their articles
(2) However, if an association is authorised by a majority of theand rules, and the commission knows clearly what those
employees constituting a group to represent the group in negotiatiogositions are.

and proceedings related to an enterprise agreement or proposed ag the Hon, Mr Elliott observed in further discussion, this
enterprise agreement, the association or an officer or employee of ’

the association may represent the group in proceedings before the @8P0Ut stopping someone from doing something. It is not
commission related to the agreement. empowering them or giving someone rights over and above:

We are trying to recognise the principle that those who ard 1S 10 stop people from providing a service, where there is
engaged in enterprise agreement negotiations can, if th lear indication that the service is needed. The unions have

wish, have an association to represent them een doing it quite well and, | believe, the best position in

The Hon. M.J. ELLIOTT: | believe that this amendment tﬂ:s slltuatlonltls totLOILOY_‘: c:/t/”\l/e?dly anndd ﬁh?tr:‘:‘j ':,cv)hkr;c:ﬁk aUtn
conflicts with previous amendments. My understanding o SECIIi)Lf[tS?sa}[r Oi?]e t(;ado OI Er)e\?a,il l‘j or? r?ir{; o oathe ?ullo :
previous amendments is that employees who are members ying 1P P 9

- -~ step with me and allow thgtatus qudo remain.
an association can be represented by that association. ) . - .
The Hon. T.G Robertg interjecting' The Hon. K.T. GRIFFIN: There is nothing sinister in

The Hon. MJ. ELLIOTT: Yes. | am certain we have this amendment at all. It is related back to clause 72(2). | will

created such an amendment: there did not have to beanalyse, as follows, what is proposed to be inserted in this

majority. The difference was that the union really would nots%bclause:

become a party to an agreement unless it represented a However, if an association is authorised by a majority of the
majority. | must say, again, that | am amazed that thmployees C_OnSt'tUt'ngagrOUp' " .
Attorney-General should be denying to people their right tol e focus is on the group. If one looks at the definition of
representation. | thought if anybody understood the right todroup’ in clause 4(2), one sees that it talks about not just
representation a lawyer would. At this stage that is what i$hose who are members of an association of employees but
being done. If a person wants to be represented by somebol}e Whole group employed in a single business. There is no
else most people accept that as being reasonable. That rig}qubt that an association can represent its members, but the_:re
is being denied by this subclause. | criticise it on thoseMay be a workplace where there are members of the associa-
grounds, and | criticise it also because it conflicts with othefion and non-members. What we are saying is that, if an
amendments that we have already passed. association is authorised by a majority of the employees
The Hon. R.R. ROBERTS: | prevail on the Hon. Mr  constituting a group to represent the group, members and
Elliott to support the propositions put by the Opposition onnon-members, then the association or an officer or employee
this occasion. | accept that what he does is better than wh&f the association may represent the group, that is, members
is proposed, and the Attorney-General said he wanted it ii"d non-members. We do not care whether or not this goes
writing. in. It is as simple as that. If it does not go in, we are not
The Hon. K.T. Griffin: | did not say that. It was a fussed. All we are trying to do is ensure that th(_are_ is a
rhetorical question when the Hon. Mr Elliott was moving his onsistency of approach with clause 72 and the definition of

amendment. It was not a request to put it in writing. group. - _
The Hon. R.R. ROBERTS: It might have been a The Hon. M.J. Elliott’'s amendment carried; the Hon. K.T.

rhetorical question but if he had said, ‘Yes’, I do not think Griffin's amendment negatived; clause as amended passed.

you would have knocked the offer back. Clause 133—Powers of officials of employee
The Hon. K.T. Griffin: You do not know what | would ~&ssociations.

have done. The Hon. M.J. ELLIOTT: | move:
The Hon. R.R. ROBERTS:If | have been cruel or unjust Page 58, lines 9 to 12—Leave out subclause (3).

to you, I am sorry. | am seeking to delete subclause (3) because | believe that an
The Hon. K.T. Griffin:  Thank you. | appreciate the enterprise agreement should be accessible. | think my earlier

apology. amendment said it should be lodged with the Registrar. So,

The Hon. R.R. ROBERTS: However, it is my expecta- this is a consequential amendment.
tion that you would have accepted the honourable member's The Hon. K.T. GRIFFIN: | oppose it, but I think it is
offer. From time to time unions are invited into industry areasconsequential.
where there may not be members—cleaners, for example. If The Hon. R.R. ROBERTS: | support the amendment,
a cleaning company suddenly undercuts costs of otheind move:
organisations, it is a fair indication that somebody is N0t 14 gyrike out the existing clause and insert the following new
paying the right fees. Unions do provide that serviceclause:
normally free, but on occasions they could act for a fee, as Inspection of records, etc., by officials of registered associations.
has been outlined in previous contributions. It gives them the  133. (1) An official of a registered association of employees may,

: . ; ; .12 after giving the employer reasonable notice, enter premises of an
opportunity to say to people, ‘We do in fact provide you with employer subject to an award or enterprise agreement or other

a service. We can gi\/_e you gc_’Od advice.’ . premises where the employer’s employees may be working and—
It may be, from time to time, that people seeing the (a) inspect time books and records of remuneration of the
benefits of a union may wish to join it. This clause that is employer at the premises; and

being proposed by the Attorney-General makes a clear () Inspect the work carried out by the employees and note the
T P . . conditions under wnic € WOrK IS carried out; an

defln_|t|on. Thisis somewhat_ akin to the previous clause that (c) interview employees (being employees who are members, or

we discussed, where there is a hidden agenda. The Govern- " gre eligible to become members, of the association) about the

ment’s clause stops unions from selling themselves. It is a membership and business of the association.
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(2) The Commission may, by award, impose conditions orbelonging or not belonging to an association of employees.
limitations on the exercise of powers conferred by this section.  The second reason, and it is the more significant principle

The Government's proposition is strenuously opposed, an@hich is involved, is that the Bill provides that the official
the Opposition has put forward an amendment which allow§an have access to the employer’s premises where one or
for officials of registered associations to be able to inspectnore members of the association are employed, inspect the
time and wages records, inspect the work carried out b§ime books and wage records as far as they relate to members
employees covered by awards to which that registere@f the association, and do other things related to the members
association is a party, and to be able to interview employee$ the association who are employed at that workplace.
whether or not they are members of unions, about an issue of The Hon. Mr Roberts’ provision is quite objectionable
union membership and the business of the union. because it allows access to all time books and records
The Governments Bill considerably restricts the union in"€9ardless of whether the employee is a member of the

that only the time and wages records of members of thtSSOciation or not. Employees have aright to make a choice
union can be inspected, and only where written notice &20ut membership and to expect that, in terms of questions
given to the employer. Many employees are members qgf privacy, the work conducted by the employee, and the

unions on a confidential basis; that is, they do not wish theiP0ks and records relating to the remuneration of the
employer to know they are a union member employee, who is not a member of the association, would be

This is particularly true in relation to a large number of respected. Of course, there are provisions in other parts of the

: . ill allowing inspectors to have access to records but it is
small employers where employees feel that their continue uite objectionable to have thisarte blancheprovision,
,?hrgpl\%?;e;?nn;?nybgf;?;el?rtl%]ne%':]ég?'{hz%pg%?r:rﬁgﬁ&tgil hich in addition to the matters to which | have referred also

y ) L . llows for the representative of the association to interview
the person would not be able to ask their union to dlscreetlgmployees whether or not they are members, about the
inspect their particular time and wages records if they y '

believed that thev were being underoaid without dobbin membership of the association. | do not believe, and the
+ they €ing P - - . <Government does not believe, that that ought to be a function
themselves in about their union membership. Also it ISy

extremely important that unions assist the inspectorate, w hich is permitted by associations in the employer's time.
ymp P L hI%wever, the more offensive aspects of the amendment are
are usually well under-resourced and who cannot possibl

) - >SI0 0se which allow access to information relating to non-
cover all employers’ premises throughout the State in all ambers of the association

e o aoences & The Hon.W.J ELLOTT, There i probaya reason
agreement Sole middle position between what the Government has and
o . __what the Opposition proposes. In clause 133(1)(b) the
It seems ludicrous that, in the last decade of the twentiethyspection of work would relate particularly to members of
century, union officials wanting to speak to employees whgne association. Interviewing of employees relates to mem-
are not members of the union about the advantages of joiningsrs of the association. The reality is that when you keep time
aunion can only do so outside of working hours and withouhnoks and records, it is not as if they are loose leaf in the
any facilities being offered by the employer. In a practicalmain, and to suggest that you can look only at the records of
sense it is extremely difficult to be able to talk to employeesy,embers and not others is a bit of a nonsense.
outside of working hours because of pressing domestic The Hon. K.T. Griffin: Frequently they're on computer
commitments of a large number of female employees, whe, ja
are the primary family carers. For pract_ical reasonsitis a_lso The Hon. M.J. ELLIOTT: Some of them may be, but |
extremely difficult to address non-union groups of shiftjnite the Attorney to give me any known examples of abuses
workers. of that power, as distinct from the concerns he may have
The Opposition’s proposal simply reinstates the powergbout the others. Can the Attorney give me any examples of
of the Industrial Commission to make an award with respecibuses of that power that would be any different if there was
to this matter. The award that it orders can be subject to aliccess only to members as distinct from employees?
sorts of conditions which are either agreed between the The Hon. K.T. GRIFFIN: | do not have those at my
parties or, if necessary, through arbitration. This provisiorfingertips. It is unfair to be asking for specific instances. One
was first inserted in the South Australian legislation some fewpught to be looking at the principle. Why should the time
years back. To the Opposition’s knowledge there has been noks and records of remuneration of a particular employee
complaint laid with the Industrial Commission or court aboutwho is not a member of an association and who may not want
any abusive processes by any registered association with have the information made available to the official of a
respect to this matter. Indeed, a number of awards have beg@de union be made available? In those circumstances should
varied which provide for unions to be able to interviewthe law say, ‘Too bad about what your personal views are
employees at the work site during working hours but only orabout access to your records. The law says that the union can
an once-a-year basis except when the union is performing itsave access to that information'’? That is an outrageous
time and wages inspection function, and then due notice hagposition.
to be given to the employer. Importantly, the identity of the  The Hon. T. CROTHERS: | never cease to be amazed
complainant does not have to be revealed to the employeasy the lack of all hands-on knowledge displayed by the
thereby maintaining confidentiality for those persons. | pufattorney-General. The Bill seeks to restrict entry to time and
that submission before the Committee and ask the Hon. Mages records inspection in respect of unions having a right
Elliott to support it. to inspect the books of all employees and not just those who
The Hon. K.T. GRIFFIN: The Government opposes the are members of a registered association. As to my hands-on
amendment. There are two basic reasons for that. The firstéxperience in the cafe and restaurant industry, the Department
that there is already a provision in the Bill outlawing of Labour and Industry tells us that the industry contains
discrimination against an employee on the ground ofome of the biggest cheats in any industry in South Australia.
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The industrial inspectorate to which the Minister referredeverything right is the employer penalised by the cheats. They
also has a right to check time and wages books. There aege cheating on wages to the extent where often they keep
about five or six senior inspectors in the division who arewo sets of time books—one for us and one showing the
very good, but in my time part of the department’s policy wasunderpayment of wages, and that is kept under the counter.
to throw young people who were going to work in the Often we have walked in and have not been able to get people
department into the deep end of time and wages book® tell us about another set of time books until they left their
inspection to the extent that | had ohena fideemployee job.
ring me almost in tears. That man was an object lesson in Then they came to us. Because the statute of limitations
humanity and an upright employer by any standards. He told three years | can tell members that it would not have been
me an 18 year old from the department had inspected his timenusual for my own union during its normal inspections to
and wages books and told him that he was up for $6 000 inrecover underpayments of sums of $12 000, $15 000 and
underpayment. $20 000 over a period of three years. What does that do to the

I knew that that was not possible and immediately wenbona fideemployer who is doing everything right? It destroys
around and checked the time and wages records and foutiteir capacity to act in a competitive fashion within the
out that he had overpaid employees by $200. It was easy fandustries where cheats are rampant—and they are no more
me to do that because the young inspector had done hiampant in this State or anywhere else than they are in the
calculations in a green pen. Therefore, | do not want theafe and restaurant industry. We have recovered large
Minister to tell me about the capacity of the inspectorate. Amounts of money with respect to people who are non-
senior level it is very good but there are not enough of thenmembers because we used to come around to collect their
to police the sorts of situations that our amendment seeks tmion dues only every 13 weeks—university students who
address. | have recovered tens of thousands of dollars fé@ok jobs during their university vacation to try to pay their
members and non-members of our association and we newey through university. | inspected a particular motel on
abused access to time and wages records. Kangaroo Island, because two non-members who were both

It is the younger members of our community who areuniversity students had worked there for eight weeks as
frightened of getting the sack who are put at risk if they raisecasuals. When | looked at this well-known motelier’s time
the matter of time and wages books inspections. It is thoskooks he was up for $17 000 in underpayment, and that was
young people whom the Minister puts in even more jeopardyor the period of only five or six months during which he had
than is currently the case, and that is a fair amount okept the time books.
jeopardy in my experience. The Attorney claims this is not  One will always remember the words of Don Chipp, the
another question about privacy. If an employer is doingounder of the Democrats, when he said, ‘Let's keep the
everything in complying with the conditions of an award or bastards honest.’ He said it all. | make no more appeal. There
agreement, the employer has nothing to fear or hide fromre many genuine people in the industry. | am not anti-
people inspecting time and wages records of employees. employer, but | am anti-cheats, whether they be employee or

On many occasions employers called us in because th@mployer, the lowest or the highest of the land. The Hon. Mr
knew that people in the same industry next door werdsriffin, whom | regard as a fairly straight individual,
cheating. When we looked at the time and wages books afbviously lacks the experience to back up the convictions that
cheating employers we would recover thousands of dollardie has displayed here, because if he knew what | knew,
It is such employers who will leave no stone unturned tocoming from the industry that | come from, he would have
ensure that employees never become members of amp hesitation whatsoever either in this life or the next in
association. The Government's proposition is an absoluteespect to right of entry and unions or registered associations
outrage. If employers are abiding and paying by the agrediaving the capacity to inspect not only the time books of their
ment under the award they have nothing to fear from sucmembers but also the time books of all employees so the
inspections. whole industry is operating on an even field in respect of

As the Hon. Mr Elliott said and as | have put on the recordcompetitiveness. | support the motion moved by the shadow
two or three times, every thread running through this totaMinister and | would hope and trust that others will do the
revamp of the legislation by the Government is aimed asame.
curbing the power of employees to have the representation of The Hon. R.R. ROBERTS: | will make perhaps a less
their choice. passionate plea than my colleague the Hon. Trevor Crothers,

The Hon. J.C. Irwin interjecting: whose experience in this area has been quite vast, but he has

The Hon. T. CROTHERS: It certainly is. It requires to  explained some of the problems that can be encountered. This
be repeated; truth never grows dim by repetition. It is arcomes back to the fundamental basis of this Bill. What is
absolute outrage that the people less able to defend therbeing said by the Liberal Party is that it will offer choices to
selves are the people who will bear the burdens imposed greople. They may choose to be in a union or not to be in a
them by this clause. The common thread that runs throughnion and they can be under an award or an enterprise
this Bill seeks to strip unions of their capacity to representgreement; but then it sets about to take away the very tools
members. How can a union sign up employees if it cannot dor services which unions may provide and which will attract
anything for them, if it cannot service them, because the Staggeople to come into the unions. So, what it is saying is that
laws have been changed in such a way to rob the union df will give people the choice whether or not to join, but not
most of the power to act in giving people proper and legathe tools that you might find beneficial and attract you to join
protection? The Minister is encouraging people to cheat. Thehe union. The Hon. Mr Griffin talked about confidentiality.
sort of people he wants to protect are the type of people whble often retreats to that argument when it suits him and he
put bent washers in parking meters. If enough people decidaso retreats away from it when it suits him.
not to pay their water or electricity rates how will his | must point out to the Committee that the provision for
Government react? It is the same thing and that is what thihe inspection of books occurs now in all the areas we are
Government is encouraging. Thena fideemployer doing talking about, and | am not aware that anybody has com-



1048 LEGISLATIVE COUNCIL Friday 13 May 1994

plained that information about wages records—not aboutircumstances it seems to us that a mechanism for requiring
their personal records—of employees have been rorted. Wan association to pay its judgment debts, and the mechanism
had this discussion a few years ago, and the Hon. Mr Gilfillarto enable that to be achieved, is not unreasonable. It is not
and the Hon. Mr Elliott at the time agreed that this was aoppressive; it is not out of the ordinary. If a judgment has
sensible provision and a proper function for a union to be ablbeen ordered, why should not the judgment creditor, whoever
to undertake. that might be, have an opportunity to recover it without
We are now proposing to take away that right, but we haveignificant and considerable technicalities?
had no example of abuse or rorting or personal information The Hon. R.R. ROBERTS: Why is it only registered
being used to anyone’s detriment. We are asking for thassociations that can have sequestration orders made against
continuation of an existing right for a registered organisatiorthem?
with all the responsibilities cast upon it by law so thatitmay The Hon. K.T. GRIFFIN: Because they are the only
offer its services to people, and, in some cases, having act@gsociations that are provided for.
for these people and been successful, they may say, ‘It is The Hon. R.R. ROBERTS: What about the new
worth while being a member of an association that camssociations—these in house associations?
represent and provide me with protection from time to time.” The Hon. K.T. GRIFFIN: They may be registered or
I make a final plea to the Hon. Mr Elliott to support the they may be under the Associations Incorporation Act and,
proposition put forward by the Opposition. | will say no more if they are under the Associations Incorporation Act, there is
about it, but | intend to divide if we lose this one. a mechanism—
The Hon. M.J. ELLIOTT: Mr Acting Chairman, | wish The Hon. R.R. Roberts:Will this apply to an employer
to make a further amendment to clause 133(1)(a). | move:Who suffers a judgment in a similar way?

Page 57, line 34—Strike out the words, ‘as far as they relate to Th_e Hon. K.T. GRIFFIN: It applies to all regi_stered
members of the association’. associations, and employers and employees. It applies equally

The Hon. K.T. GRIFFIN: The Government's preferred to employer associations and employee associations that are

position is to leave those words in. However, as | suspect th e{)(ggistered. It applies only to registered associations because
will be deleted, we will give further consideration to the e legislation only provides for the incorporation of associa-

tions by registration. The legislation allows registered
matter. s A >
The Hon. M.J. Elliotts amendments carried: clause aassomatlons and other associations to represent the interests
' of employers or employees, but it may well be that those
amended passed. associations are not registered under the provisions of this
Clauses 134 to 138 passed. legislation because registration results in incorporation and
Clause 139—'Sequestration orders.’ . is subject to certain disciplines under this Act. They may be
The Hon. R.R. ROBERTS: We oppose this clause associations under the Associations Incorporation Act, or they
basically because it enshrines the hypocrisy of the Goverrinay be companies because you can have a company limited
ment's approach to associations. We have raised problemsg§ guarantee, which is akin to an association under the
accountability for unregistered associations. We have pointefssociations Incorporation Act.
out the difficulties inherent in proposals which could see a Ag far as | am aware, there is no other mechanism for
burgeoning of such unaccountable groups and the impact thgbtaining from a registered association, with a reasonable
they would have upon the administration of the industrialgegree of ease, the satisfaction of a debt which is the subject
relations policy. But still the Government persists. of a judgment of a court. So, it is a mechanism designed to
However, this clause acknowledges the difficulty ofput in place the means by which judgment debts can be
applying the discipline of public policy to such bodies. Thisrecovered. The matter has been through the court process,
provision will apply only to registered associations and thosgéhere has been a hearing between the plaintiff and the
who can be held to account in an association without formalefendant, and the court has found that maybe there is
structure, to which aspects of accountability in this Bill predominantly a civil debt. The court (maybe a civil court or
cannot be applied. Of course, one could try; but without thehe Industrial Court, but more likely a civil court) says that
potential sanction of deregistration this would be ineffectivethe debt is owed and makes an order that it be paid, and it
The Hon. K.T. GRIFFIN: We support the clause. The then has to be enforced. This relates to the enforcement of
fact of the matter is that all that it does is provide a mechathat debt. There is no breach of natural justice inherent in it
nism by which assets of a registered association can tend itis even-handed in relation to registered associations for
sequestrated if there is a judgment. There seems to us to bemployers and employees.
nothing wrong with providing a mechanism for dealing with  The Hon. M.J. ELLIOTT: It is clear that there is some
those situations where there is a judgment—and it is @hange to the current legislation, which allows for a penalty
judgment. It has been through the process of perhaps against an association and, where that penalty is not fully
dispute before a court, the court has made a finding angaid, it is then the members of the association themselves
determined a case and said that on the balance of probabiliti@io become both jointly and severally liable. However, | also
the debt is owed. A judgment is entered against the associaete that the maximum liability for any one member is $10
tion and, in those circumstances, it has a liability to payin relation to one conviction. | guess there are swings and
unless there is an appeal. But once all appeals have beesundabouts in all of this. It probably means that where there
resolved, it ought to pay its debts, just like any otheris a large penalty it may not all be paid out.
association. The Hon. K.T. Griffin: It's not a criminal penalty; it
There is a provision in the Corporations Law for therelates only to civil debt.
winding up of associations; and in the Associations Incorpo- The Hon. M.J. ELLIOTT: Only to civil debt?
ration Act for the same process. In the Corporations Law and The Hon. K.T. Griffin: Yes.
the associations law the winding up is related, among other The Hon. M.J. ELLIOTT: Inthose circumstances | was
things, to the failure to pay a judgment debt. In thosegoing to support the clause, anyway. | was simply noting
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some of the differences and exploring the consequences of  (d) a registered association of employees whose members
those. However, if we are talking about civil debts, | do not work in the industry to which the relevant contract relates;

. o ; . or
see any particular difficulty with this clause. (e) with the leave of the Commission, any other association,

Clause passed. being a body corporate, that can show an interest in the
Clause 140 passed. matter; or
New clauses 140A—140C. (f) the Minister. .
The Hon. R.R. ROBERTS: | move: o (3) In reviewing a contract, the Commission may have regard
Page 60, after line 22—Insert new clauses as follows: (a) the relative strength of the bargaining positions of the
CHAPTER 3A parties to the contract and, if applicable, any persons
RESOLUTION OF CONTRACT DISPUTES acting on behalf of the parties; and
140A.(1) A contract (not being a contract of employment) is a (b) whether any undue influence or pressure was exerted on,
contract of carriage for the purposes of this Chapter if— or any unfair tactics were used against, a party to the
(a) a person (the contractor) is engaged to carry a load (not contract; and
consisting of passengers) by motor vehicle for another (the (c) whether the contract may have an adverse effect on the
principal) for the purposes of a trade or business carried on development of the skills of employees performing work
by the principal; and of the relevant kind in the industry to which the contract
(b) the contractor does not simultaneously operate more than one relates, including any system designed to provide a
motor vehicle for business purposes; and trained labour force (for example), apprenticeship or any
(c) the contractor is not a common carrier. arrangement for improving the skills of employees); and
(2) A contract (not being a contract of employment or a contract (d) whether it appears that the contract was entered into to
of carriage) is a service contract for the purposes of this Chapter if— evade the provisions of an award; and
(a) a person (the contractor) is engaged to perform work for (e) any other matter that the Commission thinks relevant.
another (the principal) for the purposes of a trade or business  (4) If the Commission forms the opinion that a ground referred
carried on by the principal; and to in subsection (1) is established in relation to the whole or part of
(b) — the contract (even if the ground was not canvassed in the applica-

(i)  inthe case of a contractor who is a natural per-tion), it may, according to what is fair in the circumstances of the
son—the contractor personally performs all or a particular case, by order—

substantial part of that work; or (a) setaside the contract (wholly or in part), or vary its terms,
(i)  inthe case of a contractor that is a body corpo- from the inception of the contract of from some later time;
rate—one person (being an officer or employee of (b) give consequential directions for the payment of money,
the body corporate) personally performs all or a or in relation to any other matter affected by the contract;
substantial part of the work undertaken by the (c) prohibit the principal, or any person who is, in any way
body corporate. considered relevant by the Commission, associated with
(3) A reference in this Chapter to a contract of carriage or a the principal, from entering into further contracts that
service contract extends to a contract that is collateral to such a would have the same or similar effect, or from inducing
contract. others to enter into such contracts.

140.B(1) This section applies in relation to an existing, (5) In framing an order under this section, the Commission must
impending or threatened dispute relating to contracts of carriage dfave regard to the principle that fair and reasonable remuneration
service contracts. should be paid for work but, despite this, the Commission must also

(2) Where a dispute to which this section applies arises, théave regard to any difficulties that would be experienced by the
Commission may, on its own initiative, or on the application of— principal because of serious or extreme economic adversity if the

(a) the Minister; or principal were required to make payments at or above a certain level.
(b) the United Trades and Labor Council; or (6) While an application is pending, the Commission may make
(c) aregistered association acting on behalf of persons whan interim order if it thinks it is desirable to do so to preserve the
are parties to contracts of the relevant kind; or position of a party to the contract.
(d) with the leave of the Commission, any other association, (7) A person must not—
being a body corporate, that can show an interest in the (a) discriminate against another person; or
dispute, (b) advise, encourage or incite any person to discriminate
call a conference of the parties to the dispute for the purpose of against another person, by virtue only of the fact that the
attempting to settle the dispute by conciliation and agreement. other person—
(3) The Commission may at a conference under this section make (c) is a person who has made, or proposes, or has at any time
recommendations for the settlement of the dispute. proposed, to make, application to the Commission under
(4) Where the dispute relates to contracts of carriage, the this section; or
Commission may, if of the opinion that it is desirable to do so, (d) is a person on whose behalf an application has been made,
proceed to hear and determine any matter or thing arising out of the or is proposed, or has at any time been proposed, to be
conference as if it were acting under section 27(9). made, under this section; or
(5) The provisions of this Act relating to compulsory conferences (e) is a person who has received the benefit of an order under
apply, with necessary modifications, to a conference under this this section.
section. Penalty: Division 8 fine.

(6) The Commission may, at any time during a conference under (8) If in proceedings for an offence against subsection (7) all the
this section, refrain from proceeding further with the conference iffacts constituting the offence other than the ground of the
it appears that the subject matter of the dispute is trivial, or that inlefendant’s act or omission are proved, the onus of proving that the
the public interest further involvement by the Commission is notact or omission was not based on the ground alleged in the charge
necessary or desirable. lies on the defendant.

140C.(1) Application may be made to the Commissionto review  (9) A court by which a person is convicted of an offence against
a contract of carriage or a service contract under this section on aryibsection (7) may, if it thinks fit, on application under this

or all of the following grounds: subsection, award compensation to the person against whom the
(a) that the contract is unfair; offence was committed for loss resulting from the commission of the
(b) that the contract is harsh; offence.

(c) that the contract is against the public interest. . . .
(2) An application under this section may be made by (and onlyl "€ Opposition amendment seeks to reinsert into the
by)— Government’s Bill legislation which enables the Industrial
(a) a party to the relevant contract; or Commission to regulate disputes between contractors and
(b) aregistered association acting on behalf of a party to theneir principals, including contractors operating trucks. The

relevant contract; or . . Y .
(c) a registered association of employers whose membef@PPOSItion amendment requires the commission to review

ordinarily engage persons in the industry to which the@ny contract or carriage of a service contract involving
relevant contract relates; or independent contractors and their principals on any of the
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following grounds: that is, that the contract is unfair, is harshpy further draft orders, was beyond the jurisdiction of the
or is against the public interest. commission, and the matter was adjourned.

In reviewing such contracts the commission may have Another one concerned a preliminary point that failed, and
regard to the relative strength of the bargaining position of théhe matter was to proceed on the merits. | have not got the
parties to the contract; whether there was any undue influenctetail of that. There is another one in 1994, when proceedings
or pressure exerted on, or any unfair tactics used againstyveere issued, but they are only relatively recent so the matter,
party to the contract; and any other matter that theas | understand it, has not been heard. According to our
commission thinks is relevant. researchers, there have been actually only three in the period

If the commission forms the opinion that the whole or partthat a similar provision has been in operation.
of the contract is not fair, then it must set the contract aside It was first introduced in 1989 and amended in 1992. |
or vary any of its terms. This legislation, which has been irrecollect that the 1992 amendment was really to broaden it
the Industrial Relations Act since 1972, for the past few yearsut to the contractor whom it purports to cover. We strenu-
was supported by the Australian Democrats. It recognises thatisly reject the addition. It is inconsistent with our policy
many employers are now subcontracting out their businesgosition at the election and is not a provision which has been
For example, companies selling their trucks to their formethe subject of significant claim, but rather it is a recruiting
employees and inviting them to continue are essentially doingase for the trade union movement.
the same work as they did previously as an employee, but The Hon. M.J. ELLIOTT: | invite the Minister to
now as an independent contractor. Many of these contractorsxplain what problems have been created under the existing
when they find themselves in this situation, are financiallyAct by these clauses, because | have a very clear memory of
bound to their principal and to their finance companies withwhat was happening just before these clauses came in. | do
respect to their trucks. not need examples of the abuses that happened beforehand—

The principals set terms and conditions of the contract, The Hon. K.T. Griffin: There were not very many. In
and in all respects this essentially binds the so-calledact, it has only been used on three occasions.
independent contractor in much the same terms as if they The Hon. M.J. ELLIOTT: The fact is that it has not
were an employee but without any of the protections of ameeded to be used because you do not tend to need the law so
employee, for example, in relation to workers compensatiormuch once you have brought it in. That is why you bring it
superannuation and award rates of pay. The bargaining.
position of the so-called independent contractors with their The Hon. R.R. Roberts:It has a deterrent effect.
principals is very limited, and this amendment seeks to The Hon. M.J. ELLIOTT: Itis a deterrent effect. As |
redress that lack of bargaining power for the individualsaid, at the time these clauses came in some gross abuses
contractor, allowing the Industrial Commission to intervenewere occurring. Without examining the detail of these
in the matter where it deems that the contract is unfair for anglauses, | am firmly of the view that the issues which caused
of the foregoing reasons. these to be inserted in the legislation in the first place were

Similar legislation has been in force in the New Southlegitimate and required addressing. | was inviting the
Wales industrial jurisdiction for very many years and hasMinister to give us examples of where the presence of these
proved to be extremely beneficial to the independentlauses has actually caused problems. | certainly know the
contractors, and the Opposition’s amendments should hgroblems they have solved.
supported, at least by the Australian Democrats in this The Hon. K.T. GRIFFIN: One can speculate about what
Committee. the effect of this may have been, but if there were abuses they

The Hon. K.T. GRIFFIN: This is quite different from the have not been drawn to the Government'’s attention, and we
contract of employment, which has already been extended hyere certainly not even aware of them when the matter first
the Opposition with the support of the Australian Democratscame up. When the matter first came up there was this
Our policy, very clearly at the election, was that individual assertion that there were abuses and, as a result of that, the
subcontractors will not be classed as employees under thidon. Mr Elliott and his colleague the Hon. Mr Gilfillan
Act. This clause seeks to go beyond the provision which isupported the then Government in putting this into the
already in the Bill, having been amended, to extend thdegislation.
contract of employment in certain circumstances. And itdoes The fact of the matter is that this clause moves into the
quite clearly relate to those situations in which there is aontract area unrelated to the contract of employment. We did
subcontractor, contractor, or contractor principal arrangenot put itinto the Bill partly because of the policy position we
ment, and it relates particularly to the transport industry. Itook, which was clearly expressed in the policy prior to the
has not been in the Act for so very long. | must confess Election, and partly also because we were not aware of any
cannot tell members exactly how long, but it is certainlysignificant concerns about the way in which the transport
not— industry was operating. The fact that we have found only

The Hon. R.R. Roberts interjecting: three matters that have been up to the court and none of them

The Hon. K.T. GRIFFIN: Ithas not beenin since 1972. resolved—they have all been bogged down in technicalities—
I thought you said that, but it has not been in since 1972. Weuggests there is no need for such a provision.
had the argument about it— | put to the Hon. Mr Elliott that, having previously been

The Hon. R.R. Roberts interjecting: so insistent that the Government comply with its policy

The Hon. K.T. GRIFFIN: No, it is the Industrial promises, | draw to his attention again the fact that this matter
Relations Act. This has been in for only about two or threewas very clearly expressed in the policy. For that reason, to
years or maybe a little longer. Since that time the Governbe consistent with his previous positions, | suggest he ought
ment has sought to ascertain where this provision has be¢a oppose the clause.
used. According to our researchers, there have been only five The Hon. M.J. ELLIOTT: Ithink what the Minister has
cases where this has been raised. In one case in 1992 tteally missed is that my major complaint was that | was
order sought, either in its original form or as supplementea¢omplying with the policy more often than they were. | have
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never at any stage said | was going to comply with all theagreement are either non-unionists or persons of non-English
policy. What | have found very hard to take over recent timespeaking background who may not be familiar with their
was a consistent haranguing about the Liberal Party'thdustrial entitlements, a registered association which is a
mandate, whilst they were departing from their policy farparty to an award that would apply to those employees except
more often than | was. That was the bit that was proving jusfor the existence of an enterprise agreement should be able
a little hard to swallow. The Minister has been quite happyto intervene as a right before the commissioner and to state
to avoid that point. its case as to whether or not the enterprise agreement meets
The Hon. R.R. ROBERTS:We have been lobbied fairly the test laid down by the Parliament with respect to the
well over this. | have had a number of phone calls frommaking of enterprise agreements.
people in the legal profession and people who have been At the end of the day, it is for the commission to decide
working in the industry for many years, and they werewhether or not the various legislative tests have been met.
absolutely appalled that there was a suggestion that thidowever, it is in the public interest that the registered
resolution of contracts was to be taken out of the scheme @&ssociation be able to intervene in such matters and to express
things by the Government. | have had discussions with peopie point of view to the commissioner as of right. Simply to
from the Transport Workers Union. | am advised there waseave it on the basis provided under subclause (2)—that any
a long history of disputation in this area. The point made igperson who can show an interest may with the leave of the
that there has been very little need for this since its introduceourt or the commission intervene in the proceedings—is not
tion, and that proves the point that the Hon. Mr Elliott good enough in such situations, and those registered associa-
touched on: because this relief is there, you do not need tions which do have an award coverage of the employees
have to use it. It is its deterrent effect. concerned should be able automatically to appear before the
The fact that these provisions do exist has reduced anegbmmission to state a point of view, in effect as a friend of
minimised any dispute that might have occurred in this aredhe court.
I think the proposition we are putting, to continue something The Hon. M.J. ELLIOTT:. | move:
that obviously works and provides the sorts of things it was Page 63, line 13—Leave out ‘or their representatives’ and
meant to provide and has proved successful, ought to ksubstitute *, their representatives or registered associations acting

allowed to continue. under part 2 of chapter 3'.
New clauses inserted. This amendment is consequential on previous amendments
Clauses 141 and 142 passed. under part 2 chapter 3. It makes clear that, where a union is
Clause 143—'Proceedings to be in public’ acting on behalf of members at their request or as their
The Hon. R.R. ROBERTS: | move: representative, it can be involved in these proceedings.

The Hon. K.T. GRIFFIN: The Government opposes the
. . . amendment by the Hon. Mr Roberts. It also opposes the
This is a mirror of the Hon. Mr Elliott's proposed amend- 5mendment by the Hon. Mr Elliott but recognises that his

ment. . . amendment is consistent and consequential upon an earlier
The Hon. K.T. GRIFFIN: This amendmentis opposed. 5mendment.

It is consequential on earlier amendments which have been Tre Hon. Mr Roberts’ amendment negatived; the Hon. Mr

carried, but we take exception to proceedings relating t0 agyjiotr's amendment carried; clause as amended passed.
enterprise agreement being conducted in private if a person cjause 147 passed.

who is likely to be bound by an enterprise agreement requests ¢|5,se 148—‘Nature of relief”
thatit be held in private. We think that ought to be their right. 16 Hon. K.T. GRIFFIN: | move:
There is no public interest question involved, and it ought to
be so conducted.

Page 61, lines 27 and 28—Leave out paragraph (b).

Page 63, after line 28—Insert subclause as follows:
(3) Any relief granted by the court of the commission must be

Amendment carried; clause as amended passed. consistent with the provisions of this Act.

Clauses 144 to 145 passed. This amendment puts this issue beyond doubt. When the
Clause 146—‘Intervention. court or commission exercises its jurisdiction and grants
The Hon. R.R. ROBERTS: | move: relief that relief must be consistent with the provisions of the

Page 63, lines 12 to 14—Leave out subclause (3) and insert—Act, and provided that that is the case there is no difficulty.
(3) In proceedings relating to an enterprise agreement matter The Hon. T. CROTHERS: In respect to moving this
the(]:)ll?r\{gﬁi;ft;ng?‘%d tointervene as of right— 5 hendment, which sets out the parameters of the capacity for
(b) the employee ombudsman: and the Industrial Court to arrive at particular conclusions, what
(c) a registered association bound by an award thaéloes the Minister say in respect to matters which are not
would (apart from the enterprise agreement) applycovered in the Act but which are discovered by way of action
to employees covered by the agreement. being taken in the court? Does that have the effect then of
The Opposition seeks to amend subclause (3) so that, iftging the court’s hands in respect to giving any decision at
person is able to apply for intervention in any industrialall?
proceedings before the commission involving an enterprise  The Hon. K.T. GRIFFIN: | draw members’ attention to
agreement, the parties entitled to intervene in such matters akuse 147(1) which states:
of right will be the Minister, the employee ombudsman and  |n exercising its jurisdiction, the court or commission—
a registered association bound by an award that would (apart (a) is governed in matters of procedure and substance by equity,
from the enterprise agreement) apply to the emp|0yees gOOd conscience, and the substantial merits of the case.
covered by the agreement. The Government’s Bill restrict§o, the Government has set the framework within which it
automatic right of intervention in such situations to only themust exercise its jurisdiction. It has to observe the rules of
Minister or the employee ombudsman. If an enterprisenatural justice. It is not bound by evidentiary rules and
agreement is being entered into, particularly where theractices so, in terms of the exercise of its jurisdiction, clause
employees who are to be covered by the proposed enterpri4d7 deals with that. Clause 148 requires the court or the
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commission to exercise its jurisdiction on terms and condimaking body in this State with regard to matters that come
tions it considers appropriate and it has a discretion to givender our State’s constitution, what mechanisms does the
any form of relief authorised by the Act. Minister have in his Bill to refer matters back to the Parlia-
The Government wants to ensure that, for example, it isnent for its further consideration that are not covered in the
consistent with the objects of the Act. It does not want topresent Act? It seems to me that that is an extension of the
suggest by the way in which clause 148(1) is drafted that thdbgic he is using. | put the question to him: what mechanism
can override the provisions of the Act. | doubt that any courtloes he have in his Bill that allows judges of the Industrial
on appeal would hold that it could act in that way, but it isCourt or commissioners of the South Australian Commission
certainly open to an interpretation that it can do things whictio refer back matters that they believe they cannot deal with,
are inconsistent with the principles and with the objects of thenatters which have come up that have been unforeseen, that
Act. Rather than have that dispute the Government felt thadre ultra vires the present Act? What mechanism in the
it was important to put it beyond doubt and to provide that thgoresent Bill can allow those judges and commissioners to
court or commission has to act in consistency with theefer those matters back to this Parliament?
provisions of the Act. | cannot think of any situations which  The Hon. K.T. GRIFFIN: | have not said that precedents
would arise which are outside— do not apply: they do apply. This court and the commission
The Hon. T. Crothers interjecting: have a specific jurisdiction, and | will not relate that; we have
The Hon. K.T. GRIFFIN: The Hon. Mr Crothers asks, been through it on numerous occasions. From my point of
‘What happens if something is outside the Act?’ If it is view (as | think anyone looking at this objectively would
outside the Act the commission and the court do not havacknowledge) the court or commission, in exercising its
jurisdiction any way, in my view, although the definitions of jurisdiction on the terms and conditions that it considers
‘industrial matter’ and ‘industrial dispute’ are very wide. In appropriate, is doing nothing more or less than what the
relation to the workplace environment and the relationshigxisting court or commission is doing and, where relevant,
between employer and employee and, to some extent, thiewill enable the court or commission to take into consider-
principal and contractor, in light of the amendments, | wouldation precedents, both at common law and otherwise. What
suggest there would not be matters which were not coverege are saying is that, when it does exercise that jurisdiction,
in the Act in the sense of the jurisdiction of the commissionthe relief it grants has to be consistent with the provisions of
to deal with them. If they were totally unrelated to thethe Act. It cannot make an order, for example, which
workplace environment, that is a different matter, but we arénfringes the freedom of association principle. That is just an
not dealing with that. When it is exercising its jurisdiction, example. We could probably get away without the provision
in settling a dispute, improving an enterprise agreement, an there, but this just avoids any debate about what is
conciliating, arbitrating or whatever, what we are saying isntended.
that, even though it can give any form of relief authorised by  The Hon. R.R. ROBERTS:| thank the Hon. Mr Crothers
this Act irrespective of the form of relief sought by the for drawing out those explanations and, in light of that, I am
parties, and it can exercise its discretion on terms anedvised that the clause as expressed by the Attorney-General
conditions it considers appropriate, we just felt that it wageflects what is implied in the Bill and qualifies it, so we will
important to avoid any misunderstanding so that, when ibe supporting it.
exercised its jurisdiction, it did so consistently with the ~ Amendment carried; clause as amended passed.
provision of the Act. Clauses 149 to 151 passed.
The Hon. T. CROTHERS: That certainly concerns me. Clause 152—‘Inspection and confidentiality.’
On many occasions in the past couple of decades the The Hon. R.R. ROBERTS: | move:
American Supremg Court ha§ taken upon |tself'matters which Leave out the clause and substitute new clause as follows:
were at variance with the legislature of the United States. In 155 " Eyidentiary material produced before the court or the
more recent times on a number of occasions we have seen thémmission may be inspected by the parties to the proceedings but
Australian High Court adopt a similar practice. | will not information obtained from the inspection must not be made public
argue the rights and the wrongs of that. It is my humblevithout the permission of the court or the commission.
opinion that, in the type of democracy we have, ParliamenThe Opposition’s amendment basically retains subclause (1)
must always be supreme. That is my view. But be that as if the Government’s Bill, which is as far as confidentiality
may, that is the case in point. What this does do is to wipe outhould go. The absurdity of the Government’s position is

any precedent— highlighted in subclause (2) in that, if a company is producing
The Hon. K.T. Griffin: It doesn't. material before the court or commission relating to any trade
The Hon. T. CROTHERS: | think it does. secret, profit or financial position of that company, except
The Hon. K.T. Griffin: No, it doesn't. with the consent of the representative of the company, it
The Hon. T. CROTHERS: | think you said that to me. cannot be inspected by anyone except by the court or
The Hon. K.T. Griffin: | didn’t say that. commission. This is an absurd position in that, for example,

The Hon. T. CROTHERS: So, are you saying that you the representatives of the employees in a hearing before the
are prepared to put on record that any industrial precedent seburt or commission, including the employee ombudsman,
by the State Industrial Court and Commission still standsWould not be able to inspect the material to be able to cross-
You are saying that if it islltra viresthis legislation willnot  examine the employers relating to the materials they are
stand. putting forward to the court or commission.

The Hon. K.T. Griffin: Precedents apply. Whilst it may be perfectly reasonable that matters
The Hon. T. CROTHERS: You were saying to me that involving commercial confidentiality should be restricted to
ifitis ultra viresthis Act it would not stand. What you have the parties appearing before the commission, the Govern-
done is put a nobbler on the Industrial Court and Industriament’s Bill does not allow the other parties to the proceedings
Commission process of decision making. That raises thisn the commission to examine the material to be able to
guestion in my mind: if Parliament is the supreme laweffectively cross-examine representatives of the employer or
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to be able to make a proper submission in the court or the Page 66, line 22—Leave out ‘by’ and insert ‘be’.
commission on the subject matter. Likewise, with respect tqp;g jg typographical.

sgbclause (3_’), too much protection is afford(_ad to corporation  Amendment carried: clause as amended passed.
witnesses with respect to trade secrets, proflts or thg financial ¢3use 159 passed.

position of the corporation, t_hereby der_1y|ng the ability ofthe  ~|5use 160—‘Extension of time.

_other party to the proceedings effectively to represent the The Hon. R.R. ROBERTS: | move:

interests of that other party. .

The Opposition’s amendment effectively places all these ~29€ 67, lines 3 to 5—Leave out subclause (2).
matters in the hands of the individual judge or member of thé\gain the Government Bill is draconian in that it has been a
Industrial Commission to make such rulings as he or she seé@ng-held power of the Industrial Court or Commission to be
fit upon the application of any party who wishes to haveable to extend any limitation of the time provided for under
information classified as confidential. This has happened offie Act, for example, extension of time with respect to the
regular occasions in the past and | do not believe anyone h&§ng of an unfair dismissal claim. The Government Bill
been able to show that the commission has not exercised igovides that this power cannot be exercised with respect to
discretion in these matters other than with an abundance @hy monetary claims or to extend any time within which
caution and, in particular, having very high regard to theprosecution for an offence must be commenced. The
question of the confidentiality of sensitive commercialGovernment could advance no good reasons which would
matters. support the fettering of the court’s or commission’s discretion

However, at the end of the day, the court and the commigh this matter. There may be very good and cogent reasons
sion have always allowed legal representatives, or the agewhy a person was not able to commence for example a
representing the other party to proceedings, to inspect argfnemry claim in the period of time allowed—simply
material that has been tendered by the applicant or respontirough ignorance of their legal rights is but one example. In
ent, as the case may be. For these reasons our amendmeity event, an applicant seeking an extension of time has to
ought to be supported. demonstrate to the court or commission very good grounds

The Hon. K.T. GRIFFIN: | am surprised at the Hon. Mr why the court or commission should exercise that discretion.
Roberts’ opposition to this and also his failure, in his own The discretion that this amendment seeks to maintain for
amendment, to reflect fully the position in the present Actthe court and commission allows Industrial Court judges or
Our clause is merely a redraft, without any sinister extensiongommissioners to be able to take into account extenuating
or inclusions, of present section 46(1)(c), (d) and (e). The&ircumstances for any individual in these matters. Parliament
only difference that | can see on a quick reading is that, at theannot comprehend all the possible scenarios that may occur
end of our subclause (3), we provide an exception in relatiofn future whereby individuals may be severely disadvantaged
to evidence relating to a trade secret, the profits or financidlecause of Parliament's decision to fetter the commission’s
position of a witness where there is a reasonable ground ®r court’s discretion in this matter. Itis best left in the hands
suspect the commission of an offence by the person. Th&f the individual member of the court or commission to
may be otherwise provided in existing section 46. Howevergetermine each case on its merits. | commend the amend-
I urge the Hon. Mr Elliott to consider the provisions alreadyment.
in the Act because, as | said, it is my view, checking one The Hon. K.T. GRIFFIN: The monetary claim time limit
against the other, that all our proposal does is reflect this presently six years, and that is maintained; in relation to a
current position. prosecution, that time is 12 months. | find it objectionable

The Hon. M.J. ELLIOTT: | have done a cross-check and that there should be a broad power for the court or the
it does not appear to introduce anything different. | am nocommission to extend the time within which a prosecution for
sure what the concern is, unless the honourable membera offence must be commenced. There are some provisions
capable of giving examples of where it has been a problerin the law where Attorneys-General can in special circum-
in the past. stances extend the time for prosecution of an offence,

The Hon. R.R. ROBERTS: There is a problem with this particularly where it might be difficult to identify the
particular proposition in that you could get a situation whereevidence, such as under the Corporations Law but, in terms
an employer says, ‘I am unable to pay, and produce®f prosecutions for statutory offences, in 99.9 per cent of
evidence. Under this provision, the advocate representing tieaises the period is a fixed time for a prosecution.
employee is not allowed to cross-examine on the situation. There is a very wide power in the commission to extend
It is certainly similar to the provision in the present Act; that limitations of time. The present Act says that there cannot be
is true. However, it is our belief that it is deficient in that the an extension of time for lodging a notice of appeal. That is
right to cross-examine on the information is denied to anyonaot excluded, so to some extent it is extended. Section 174(2)
representing people before the commission. of the present Act—'Summary procedures’—provides:

The Hon. K.T. GRIFFIN: We do not believe it is; it is Proceedings in respect of an offence against this Act must be
consistent with what is in the present Act. There is a discrecommenced within 12 months after the date on which the offence is
tion in the commission, anyway, to refuse to take into?lleged to have been committed.
consideration certain evidence if it is not available for crossWe take the view that a six-year period for the monetary
examination or consideration. So there are discretions antaim is long enough in which to make a claim. The Hon
protections there which | suggest provide the safeguard thalr Crothers at one stage talked about a three-year timeframe,
is necessary to prevent abuse or any other disadvantaget | think that was amended in the mid to late 1980s. | think

occurring to the party who does not have access to it. it is most unwise to move down the track of allowing the
Clause passed. court to extend the time within which prosecutions may be
Clauses 153 to 157 passed. issued. It puts the citizen in jeopardy and encourages those
Clause 158—'Joinder of parties, etc.’ who detect evidence of offences not to be diligent in the

The Hon. K.T. GRIFFIN: | move: prosecution of those offences. In fact, prosecutions for
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summary offences have to be issued within six months undeaperates—the basis of equity, good conscience, substantial
the ordinary law, although in other statutes there are periodserit and the evidence presented. The commission has
of 12 months or two years, as the case may be, but thos#iscretion to act in those areas in accordance with the Act.
times are not subject to any extension. What the honourable member is doing is placing a restriction
The Hon. M.J. ELLIOTT: |want to explore this a little on it or a determination that it must do these things.
further in relation to monetary claims. Records are required The Industrial Commission ought to have the right to say
to be kept for only six years. It seems to me that once thahat in all the circumstances it meets equity and good
period has elapsed an extension of time does not make a gr&ésmnscience, and there is substantial merit in making a

deal of sense anyway. Subclause (2)(b) provides: determination which allows this for very good and cogent
.. . toextend the time within which a prosecution for an offence '€asons. If natural justice is to be denied by the setting of a
must be commenced. time limit, | take up the point of the Hon. Mr Elliott. What

Afan happen here is that an offence or prosecution (or some-
thing which is justified) can be avoided by the time limit. In
the common law courts | know that that is the law at the
moment.

‘It is a new day in industrial relations’, the honourable
member said. The courts have always had the right to make
decisions on equity, good conscience, substantial merit and
the evidence produced before it. What can be fairer than that?

within six months of th mmission of the offence: that | the Industrial Commission and Industrial Court are to go
1 Six montns ot the co sslon ofthe oftence, that IS ;i thege new areas of enterprise bargaining and enterprise
for things like common assault, which is not an indictable

offence, and road traffic offences. There is no limit at a”foragreements, and if the enterprise bargains and enterprise

indictable offences. Indictable offences are offences irﬂgreements are registered, surely they ought to be able to

t of which th d k 1o be tried ve flexibility and discretion, based on the basic premises
respect ot which the accused person may seek 1o be tre Irt’)‘fequity, good conscience and substantial merit. They ought
jury. None of these offences relate to that.

f other off ii IIto be able to operate in the way in which they were set up—
In respect of other offences, some statutes specifically, ihe very premise that the commission’s decision ought to
®e able to be applied. It should not be restricted by the

| f | lauidati der th ifposition of stringent requirements which, of themselves,
even longer—for example, company liquidations. Under thg, e the potential to limit an applicant’s right to the provision

Corporations Law those offences must be instituted withiny¢ \\ hat is just and proper in the circumstances.

five years of the commission of the offence, but the * The on T.G. ROBERTS: If you have legislation that
Commonwealth Attorney-General has power to extend. Agyyes away the statutory rights of working people in relation

| said, 99.9 per cent of statutory offences would fall within - yo\er “relationships with the industry collective or
the six tr)nonths gméa frﬁme, which is a fixed t'éne’ and itgnterprise bargaining, those areas where the power shift has
cr?nnot e extended. There are some very good reasons {{c,rred must be supported and protected by the weight of
that. law. | would argue that the emphasis in many of the clauses

The prosecution of an offence under the Industrialyf the Bl is to transfer power away from wage and salary
Relations Act must be within 12 months. | think it would be earners—employees—to employers.

wrong in principle to give the court the power to extend the ¢ the Bill is to have any merit in terms of the protection
time for instituting prosecutions, because the citizen has g5t the Government says it has with regard to the courts
basic right to know what the charges are at the earliesy,otecting the interests of working people, some discretion
possible opportunity and not have threats of prosecutioggnt to be applied or ought to be inherent in it to allow the
har)glng over his or her head for an inordinately long periog.q s to determine, on a case by case basis, whether any
of time. o ~ discretion is required to extend the period of 12 months.
The Hon. M.J. ELLIOTT: | am still missing something In terms of the collection of evidence, there should not be
here, | think. | will take it a step further. If a check of the time any problem because records have to be kept. There are a
books indicates that two years ago a certain pay was not mag@mber of extenuating circumstances that come into play in
properly, and an offence was committed, that is outside thgs|ation to the payment of wages. In some cases it may not
12 months. Surely the Minister is not saying that a proseclpe criminal intent and in other cases it would be an oversight
tion cannot be initiated in those circumstances. or ignorance. People could argue both cases, and they are
The Hon. K.T. GRIFFIN: Under the present Act, thatis certainly common. Picking them up, even under the current
the position. As a matter of law, under the present Act—an@rrangements in relation to the Act as it stands now, is very
I think | read that out—it is 12 months from the date of thedifficult, and it becomes even more difficult with less
commission of the offence. In those circumstances, if thergcrutiny being applied by the diversion of power away from
is a claim for underpayment, that is not precluded by that 12injon officials and associations to monitor the way wages are
month period: it is the prosecution that is limited to the periodhaid to a mordaissez fairéndustrial relations system. The
of 12 months. weight of the law should be applied at least more fairly in the
The Hon. R.R. ROBERTS: The introduction of common cases before us to allow some discretion so that, if there is
law procedures in other courts is really a bit of a red herringsome history of underpayment of wages that are not paid
The Hon. K.T. Griffin: Itis not; itis 12 months under the equitably to wage and salary earners, there is some way for
present Act. the courts to reclaim that.
The Hon. R.R. ROBERTS: The Attorney-General used The Hon. K.T. GRIFFIN: The practice of inspectors
the argument in a previous debate and introduced the premigéth regard to the underpayment of wages—and this was the
on which the Industrial Commission and the Industrial Courtcase under the Labor Administration as much as it is under

The Attorney-General referred to a period of 12 months.
what point does that period start?

The Hon. K.T. Griffin: From the date of the commission
of the offence. That is the law under the present Act.

The Hon. M.J. ELLIOTT: How does that compare with
other offences in other Acts?

The Hon. K.T. GRIFFIN: | made the point that under the
Summary Offences Act all prosecutions have to be institute
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our Administration—is not to prosecute but issue civil might go back six years, but consistently over that period of
proceedings for the recovery of the underpayment. That is theme—you still issue your prosecution if there was an
first point that needs to be made. Prosecutions are not thenderpayment within the last 12 months.
only way to address breaches of the law. What you want to So the criminal stream means that you must prove your
do is not always to punish but to recover in the interests of thease beyond reasonable doubt. Concurrently with or as an
employee. alternative to that, the employer can be sued civilly and action
The Hon. T.G. Roberts: If you have a recidivist who taken in the commission, | think it is, for recovery of the
keeps doing it, you need the discretion to be able to prosamount underpaid. That is a civil action. There is a lower
ecute. standard of proof: a case is determined on the balance of
The Hon. K.T. GRIFFIN: You don't. You need to talk probabilities. That is not a prosecution. There is no fine; it is
to your Leader. The Leader will tell you that | am not trying a recovery of an underpayment. You have six years within
to pull the wool over your eyes, but in terms of prosecutiorwhich to bring your action from the date of the commission
itis contrary to the principles of natural justice for someoneof the offence. In the first case in the criminal stream you
who commits an offence today, is investigated tomorrow, théave 12 months from the commission of the offence.
evidence is all there and the prosecution is not issued for If itis a continuing offence, and any part of that offence
three or four years. It is basically unjust. occurred within the past 12 months from the point of
What the law has recognised in statutes for decades anktection, then a prosecution can be issued. If an offence
decades is that, in relation to offences, there has to be a tinmecurred five years ago then action can be taken to recover
limit. The Summary Offences Act fixes six months. Themoneys plus interest, | think, as long as the offence did not
Industrial Relations Act principally fixes 12 months in occur more than six years ago. So, they are the two available
relation to prosecutions for offences. We make no change tstreams.
that. There is no discretion in the court—because the court The Hon. T. CROTHERS: There is, of course, a fairly
deals with offences—to extend the time. If we are talking ofmajor position which needs consideration and which the
extensions of time, we are operating under a totally new baMinister has not addressed, that is, the question of the
game in relation to prosecutions for statutory offences whermhibitor that is now placed or the judiciary having any
people are likely to be fined. discretion about actions that people or registered associations
The Hon. R.R. Roberts interjecting: might take in pursuit of moneys owing to employees. | talk,
The Hon. K.T. GRIFFIN: We are talking about the of course, in terms of long service leave, where there has
Industrial Court or commission. The Industrial Court hasbeen a transmission of business, and, of course, the outgoing
jurisdiction to deal with summary offences, which meansemployer has perhaps been there for four years, and on the
imprisonment for up to two years. In those circumstances, Way long service has accrued for his employees.
take the very strong view that we ought to maintain the strict The outgoing employer is supposed to leave the moneys
time limit, whether it is one year or two years, and preferablyaccrued to the employees who remain with the new employer;
what is in the law presently. It ought to be fixed, and a citizera sufficiency of moneys is supposed to be left relative to
ought not be the subject of the uncertainty which the discreeovering that. That, of course, does not happen, so the new

tionary power of the court will give. employer is saddled, under the terms of the Long Service
The Hon. R.R. Roberts:Even if he is a crook? Leave Act, with the whole of the Bill. | will give members a
The Hon. K.T. GRIFFIN: You make this judgment about case in point. Many years ago a new Australian person, with

a person being a crook, but the fact of the matter— limited English skills, took over the licence of a hotel in Port
The Hon. R.R. Roberts: You wouldn't prosecute him if  Adelaide. One of his casual employees had been employed

he wasn't a crook. at the hotel for 32 years. Of course, the broker that handled

The Hon. K.T. GRIFFIN: What the honourable member the transmission had kept that liability hidden from the new
is suggesting is that it does not matter when an offencéicensee. The upshot of that situation was that the new
occurred, if the authorities cannot prosecute. Most of thesemployer was responsible when this fellow decided to leave
offences are minor summary offences with division 7 finesabout six months later. The new licensee was responsible for
The fact of the matter is that that is the law at the moment anthe whole of the moneys, amounting to several thousand

we are not seeking to change it. dollars, which had accrued to this fellow during the currency
The Hon. M.J. ELLIOTT: The Attorney-General is of his 32 year employment. | think it was 28 years, but | do

talking about summary offences and legalese— not think the Long Service Leave Act existed, nor did the
The Hon. K.T. Griffin:  Two years imprisonment. award contain any provision when he first started.

The Hon. M.J. ELLIOTT: Okay. Let us just take an The only way for that employer to recover those moneys
example. | recall the honourable member previously talkings to take similar action at no inconsiderable cost, because one
about cases where there had been underpayment. | thitlas to try to track down the previous employer, etc. If one
$15 000 or $20 000 was claimed. Would an offence of thatotally dispensed with the discretion of the industrial judi-
size, if it was committed in another jurisdiction, be aciary, as is happening, relative to trying to follow up what
summary offence? could be a case of just plight by incumbent employers who

The Hon. K.T. GRIFFIN: Iwillmake itclear. There are had just bought a business and been saddled with many
two issues that one has to distinguish: one is failing to pay itiabilities (as | know happens), when that employer had a
accordance with the award. | am told that the maximunstaff of 20 or 30, their long service leave liability could be
penalty is $1 000 for underpayment of wages. There are twhidden from the incumbent employer, to whom the conse-
courses of action: one is the criminal stream, and that meamgiences would be passed and who would be saddled with that
that a summons would be issued within 12 months if théburden.
offence occurred within that period of time, and many of By not giving the industrial courts the discretion to pursue
these underpayment cases relate to a continuous patterntbft you are then, because of your 12 months and lack of
underpaying. So, if it is discovered now—and the offenceadiscretion provision, going to saddle the new employer with
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even more additional costs than would be the case if in faato reason at all to change the provision of the Bill. There

he had access. must be provision for contempt of the court or the commis-
Bear in mind that sometimes this transmission of businession to be addressed immediately it occurs to ensure that the

and long service costs that have accrued remain hidden fgarty in contempt is appropriately dealt with. Not to have that

more than 12 months. They do not come to light untilprovision would mean that there would have to be a com-

someone who has given seven years service decides they wileint and summons issued and for the prosecution process

leave the industry. My union handles hundreds of cases sudh be gone through, and that would take an inordinate amount

as that on behalf of our members and new employers eacif time.

year. Yet this provision in the Government's Bill seeks to Amendment negatived; clause passed.

have the additional costs of civil litigation, in pursuit of  Clause 171—'Rules.

moneys owed, imposed on employers. In fact, for 99 per cent The Hon. R.R. ROBERTS: | move:

of the time this will affect small to medium business. How  page 69, lines 17 to 20—Leave out subclauses (1), (2) and (3)

does the Attorney-General perceive that that can be circunand insert—

vented without imposing those additional costs? We must (1) The President may make rules of the court and rules of

bear in mind that new employers already have to pick up the commission.

. - (2) The rules should, as far as practicable, be applicable to
ggtsrt]sefglzgr?gsesys not transmitted to them at the point of sale both the court and the commission.

In addition, this clause could impose additional costs oﬁl—h's is consequential on other amendments that have been

the employer when he or she has to resort to civil law relativfJpported by me and the Democrats and oppqsed by the
to the recovery of moneys that were his or hers by right o iberal Party. | assume the.same will occur this time.
transmission but did not occur. As | said (and this is the key), 1he Hon. K.T. GRIFFIN: We oppose this amendment
those matters can be hidden at the transmission of a busingeSistently with our opposition to earlier clauses. As the
for more than 12 months before they are uncovered. Does t on. Ron Roberts says, this is a consequential amendment.

Attorney-General believe that there is a necessity to put in the Y" %ref(irefn;:r:e is that the PreS|dentt of the cqrrtﬂ?nd the
Bill something which will deal with matters such as that to' '¢>'d€nt Of th€ commission areé not necessarly the same

which | have referred, at limited cost to the employer? Thig’€rson but, as those positions have been combined, it makgs
clause imposes additional costs on employers. sense for the amendment to go through as a consequential
The Hon. K.T. GRIFFIN: | do not think it does. amendment.  aried
The Hon. T. Crothers: Your answer shows that you have The Hon. R.R ROBERTS'I move:
not got much respect because | am telling you what the facts T ) ’

are Page 70, lines 1 to 5—Leave out subclause (5) and insert—

. Cnp . (5) Subject to this Act and the rules, the practice and proced-
~ The Hon. K.T. GRIFFIN: With respect, | do not think ure of the court and the commission will be as directed by
it does because the prosecution time limit is already there. | the President.

again indicate that we oppose the amendment. The same position applies.

Amendment negatived; clause passed. Amendment carried; clause as amended passed.
Clauses 161 to 169 passed. Clause 172 passed.

Clause 173—'Who may make claim.

[Sitting suspended from 6.1 to 7.30 p.m.] The Hon. R.R. ROBERTS: | move:

Clause 170—‘Punishment of contempts.’ Page 71, lines 8 and 9—Leave out subclause (1) and insert—

h R R. ROBERTS:| . ' (1) A monetary claim may be made on behalf of a claimant
The Hon. R.R. RO S:I move: by a registered association.
Page 69, lines 12 to 14—Leave out subclause (2). The Opposition seeks to delete subclause (1) and insert a new

The Opposition amendment seeks to delete the power frosubclause. The Opposition amendment simply states that a
the court or commission to essentially summarily proceed tenonetary claim may be made on behalf of the claimant by a
hear any charge of contempt of the court or the commissioregistered association. The Government Bill limits such a
without having the necessity of laying a charge or otherclaim being able to be made on behalf of the claimant by an
formality and to convict and fine the offender. Whilst this association with specific written authority from the claimant
power is in the existing Industrial Relations Act 1972, it isto make the claim. This is a very severe restriction on the
not necessarily a good law. It would be far preferable as a@ghts of unions and the policing of awards and enterprise
matter of natural justice, before the court or commission caagreements. The Government's Bill gives such power to an
proceed to convict and/or fine the offender, that the allegedssociation only upon the specific written authority of the
offender has the opportunity to defend himself or herselfclaimant. This prevents the trade union from conducting its
with the complainant setting out the charges or othetime and wages record inspections, and upon noticing award
formality against the alleged offender first, thereby allowingbreaches—for example, overtime or penalty rates not being
them time to seek advice and make themselves ready tbserved by the employer—the union is bound to get written
defend themselves if necessary. authority from the claimant.

The Hon. K.T. GRIFFIN: We do not support the That particular employee might not be able to provide
Opposition amendment. The provision in the Bill, subclausesuch a written authority for fear of losing their job because
(2), is almost identical with the provision in section 166(2)they authorised a union to make a claim on their behalf. It
of the Industrial Relations Act SA 1972. That provides that,requires them to identify themselves to their employer as a
‘where an offence against subsection (1) is committed in thenion member or at the very least as a person who is
face of the court or the commission [that is contempt], it maydissatisfied with some aspect of the employment relationship.
proceed forthwith, without the necessity of laying a chargeThe Opposition’s amendment allows the widest possible
or other formality to convict and fine the offender’. There isscope for the enforcement of underpayment of wages claims
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and the like whereby the employee, the employee ombuds- While | was willing to fall on the Government’s side in
man or a registered association may launch legal proceedingsrms of when unions could or could not enter a place, and
This canvasses some areas that we talked about earlier atfct, in the first instance, it had to be on the request of a
revisits the assertion by the Attorney-General that claimsinion, | feel that—

must be made in writing—although he did not move it. The The Hon. K.T. Griffin interjecting:

principle is well established. The Hon. M.J. ELLIOTT: Yes, on the request of an

The Hon. K.T. GRIFFIN: | oppose the amendment. employee. Having made that concession | feel that, if the
Under the framework of this Bill not only registered associa-association has gone through the books and has come across
tions but other associations may represent employees. So, teeme form of abuse where the money has not been paid, it is
first objection to the honourable member’'s amendment is thatasonable in the circumstances that it might pursue it.
it relates only to registered associations. Even if the word The Hon. K.T. GRIFFIN: If the honourable member is
‘registered’ was deleted we would still find it inappropriate. disposed then to support the Opposition's amendment, |
Itis correct to say that the provision in our Bill differs from wondered whether he would do so on the basis that the word
the provision in the Industrial Relations Act 1972 to the‘registered’ is removed. | understood from an interjection
extent that the present Act provides that a claim may be madeom the Hon. Mr Roberts that he would not be adverse to
personally or, where the claimant is an employee or formebroadening it so that it encompasses both registered associa-
employee, may be made on behalf of the claimant by @ions and other associations which have the right to represent
registered association. employees.

One would expect that in proceedings there would be, as The Hon. M.J. ELLIOTT: In a non-unionised work-
amatter of proof, a question to the claimant such as ‘Did th@lace—at least one where the big unions are not in—where
claimant authorise the association to issue the proceedingshere has been a unionised agreement and where an associa-
The Government has taken the view that it is better to be upion has formed among employees, once again some protec-
front and, provided there is an authorisation in writing, antion might be offered to individual workers if the association
association may issue proceedings for a monetary claim diself chose to look at the books and, if it found an error on
behalf of a claimant. behalf of the employee, it might pursue the claim. In those

In the normal process in the civil area of the law it would circumstances, the removal of the word ‘registered’ does not
not be possible to issue proceedings in the name of a claimachuse me any concern.
except with the specific authority of the claimant, and then The Hon. R.R. ROBERTS: | would like to see
only by a legal practitioner if it were not the claimant himself ‘registered’ in. | would like to have the specific reference
or herself. | am not suggesting that it should be so limitedhere.
here; the Government is suggesting that specific written The Hon. K.T. GRIFFIN: | will move an amendment to
authority to make the claim—and not necessarily by thehe Hon. Mr Robert's amendment as follows:
association on behalf of only a claimant who is amember of | gave out ‘registered.
that association, but at-large—would ensure that the issue of
authority was put beyond doubt. We see nothing wrong with
the requirement for a written authority. a

The Hon. M.J. ELLIOTT: With a number of these 8 : . ,
clauses there is a bit of a balancing act and, in relation to this Clause 176—'Award to |nc.lude |nt.erest.
particular one, | tend to fall on the side of the Opposition The Hon. R'R_' ROBERTS: | move:
because if the association is going to make a claim, particu- Page 71, after line 34—Insert subclause as follows:

e : (3) If the court is satisfied that—
larly if it is on behalf of someone who is not a member of the (a) before the commencement of the proceedings an inspector

Amendment to amendment carried; amendment as
mended carried; clause as amended passed.
Clauses 174 and 175 passed.

association, it would be a claim it had come across when advised the defendant that, in the inspector’s opinion, the
checking books. claim was justified; and
The Hon. K.T. Griffin:  Why should the association do (b) éhe dtefetrr:da?t'has ndO reasonable ground on which to
; ; ; ; D ispute the claim; an
tha::_\r’]wtgom al\bl,lt‘;loErIE)I/_,looer_)r(?telﬂtl'ﬁI:y Wl.tth out a"éth,\c/)lnt%{' t (c) the defendant should, in the circumstances, have satisfied
enon. M.J. tl - Twillturnitaround. My Tirst. the claim without putting the claimant to the trouble of
concern is that, if this has happened in a business, there is the taking proceedings to establish the validity of the claim,

capacity for pressure to be placed on an employee by ahe court may add to the amount awarded on the claim a penalty (not
employer—despite the fact that it is illegal—that, ‘It would exceeding the amount awarded.)
not be a good idea if you pursued this claim; you will find  The Hon. K.T. GRIFFIN: The Government opposes the
you will be out of work fairly soon afterwards.’ That is the amendment. It involves the inspector and, quite obviously,
real world; that sort of pressure is there. The reason why siv will mean that an inspector will need to recalculate or
many charges do not proceed in other courts is that peophequire a recalculation of wages. It has the potential to create
decide it is going to be more trouble than it is worth. large additional costs in running the inspectorate. Secondly,
| have said previously that clauses in relation to coerciorit reverses the onus of proof, because it allows interest or a
are not particularly useful at the end of the day; they lookpenalty to be added in certain circumstances where the
good but they will not work, and despite those clauses realefendant has no reasonable grounds for redress. If the court
pressure can be brought to bear. Therefore, | cannot see whasatisfied that before the commencement of proceedings an
harm is done if a person who is owed money pursues thahspector advised the defendant that, in the inspector’s
claim. | do not see a great harm is going to be done to thepinion, the claim was justified, the defendant has no
employee if a claim is pursued. The employer will not be tooreasonable ground on which to refute the claim and the
wrapped in it, particularly if it was a deliberate mistake. Anddefendant should in the circumstances have satisfied the
the sort of employer who makes a deliberate mistake is thelaim without putting the claimant to the trouble of taking
same sort of employer who is going to lay pressure to bear oproceedings to establish the validity, then the court can add
a person and threaten their job. a penalty not exceeding the amount awarded.
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So, it really puts a great deal of pressure on the defendain set rigid time limits for delivery of judgments and one does
who may genuinely believe that he or she has a good grourtthve to exercise some caution about it.
on which to dispute the claim, but it all depends very much The Hon. M.J. Elliott: Why is this—
on the inspector’s advice. If one looks at section 50A of the The Hon. K.T. GRIFFIN: Because in this case some
Industrial Relations Act 1972, even though | do not personaljudgments have been outstanding for more than 12 months.
ly agree with that section, there is a rather complicated am advised that they are largely related to unpaid wages that
process by which one reaches the final conclusion that should have been paid and are still outstanding. It is a matter
penalty may be imposed in relation to unpaid wages. Thef judgment whether one seeks to put a time limit on them.
proposed amendment lacks sophistication and, as | saithey may find that there is some way by which that can be
earlier, does give rise to concerns about what appears to la@oided but, as | say, there would be concerns on occasions
reverse onus. about making the time limit too strict. The Government's

The other point s that, in relation to paragraph (a), all thaintention was merely to get some speeding up of the process
must be done is that the inspector advise the defendant. Is thatthis jurisdiction. | suppose the court would always say,
in writing? Is it verbal? What right has the defendant to'Give us more resources and we will.’ That is not always the
dispute the inspector’s advice? It is very much a unilaterateason why they take time to deliver their judgments.
decision by the inspector from a significant position of ~Recognising that the payments are largely going to be
authority whereas, under the present provisions of the Actvages owed, being told it could happen in three months on
as | said earlier, there is a rather extensive scheme ththe face of it looks very attractive. | do not know anything
requires formal notice and certain other procedures to babout why the 12 month delay is occurring and | do not know
followed before the penalty may be imposed by the court. what the impact will be of saying that it will be three months.

The Hon. M.J. ELLIOTT: I have sympathy with what Will it simply mean that they will be more organised than
the clause is trying to achieve, but | do think it is a ratherthey have been, oris it possible that they will simply run out
blunt instrument as currently worded. At this stage | do no©f time on some cases? Will they need more resources and
support the amendment. As the Attorney-General said, il they getthose resources? Without answers, while | think
there was a clause a little more sophisticated, there migfe aimis laudable, | feel extremely nervous aboutitand I do

have been a greater chance that | would support it. not have any information on which to base the decision.
Amendment negatived: clause passed. The Hon. A.J. REDFORD: There is nothing more

Clauses 177 and 178 passed. frustrating for partiesina [iti_gioqs matter to have a judgment
Clause 179— Decisions to be aiven expeditiously. out§tand|ng. One of the dlfflcultles |§ that you are too scared
9 P y to ring the judge to say, ‘Why don't you get up off your
The Hon. K.T. GRIFFIN: | move: bronze and give us a judgment,” because you think you might
Page 72, lines 15 and 16—Leave out subsection (1) and insertipset him and get the wrong judgment. It always a very
(1) The court must hand down its judgment, and its reasonglelicate position.

for the judgment, on a monetary claim within three  The Hon. R.R. Roberts interjecting:

months after the parties finish making their final submis- e “ton " A3, REDFORD: Unlike the honourable

o . . . member who interjects, we are very sensitive in our profes-
This is similar to the provision to which the Committee gjon and we do not like to upset the people who actually make
agreed in regard to including unfair dismissals. We want tqne gecisions. That is part of advocacy process. We have this
clarify when the three month period begins, and the Commity ojem in a number of jurisdictions. Certainly, it is a matter

tee did agree unanimously that it should be within thrégy,, we need to start addressing and we may as well putitin
months after the parties make their final submissions on thge gjjl today. If in fact there are not sufficient resources then

claim, remembering that there may be oral and writteRnat will be highlighted and we will have to revisit the
submissions and there were some doubts when the dalgqtion.
started to operate. The Hon. M.J. Elliott interjecting:

The Hon. R.R. ROBERTS:We oppose the clause. Once  The Hon. A.J. REDFORD: The problem with 12 months
again the Government's Bill and its intentions may bejs that you set a very low standard. If | am a worker and |
laudable in that any monetary claims must be subject tave not been paid my wages, | do not want to be waiting six
judgment within three months of the date of hearing butmonths, nine months or 12 months. Quite frankly, I think
unless the Industrial Court can be assured by the GOVernmeﬂPﬁ'ee months is quite reasonable if you have a mortgage,
of the day that sufficient resources will be granted to the COUrETSA and other payments to make. | make no specific
for it to be able to meet the Parliament's bidding in this areagriticisms, but in the rarefied atmosphere of being a lawyer
it seems a ludicrous proposition. or a judge you sometimes tend to forget these things. In

The Hon. M.J. ELLIOTT. How commonis it that courts support of this, let us try it and see how it works. If it does
are told that they will hand down a decision within a pre-not work we will revisit it. It will highlight a lack of resources
scribed period? How does this compare with other jurisdicif the Government does not give that appropriate resource. It
tions? sends a very clear message to the Judiciary that the Legisla-

The Hon. K.T. GRIFFIN: | am told that the court is ture believes that wages should be paid promptly and
presently taking well in excess of 12 months to hand dowrefficiently. | am sure that if we go to a division on this some
some judgments, and that is just intolerable for the parties. Imembers opposite might even cross the floor.
the Domestic Violence Bill passed within the past week or so, The Hon. K.T. GRIFFIN: | make the point that in
we did not set a time limit but we did include a provision for relation to the unfair dismissal provisions, we in fact put in
matters to be given priority. My recollection is that the Youtha three month provision for judgments. Of course, they are
Court legislation has provision for matters to be dealt with inmade by the commission. However, we did in fact put that in.
a particular period: it is all based upon trying to deal withAs | said earlier, it is a matter of judgment as to whether or
matters expeditiously. One always has concerns about tryingpt one puts in a time limit. The difficulty is that if you do not
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send some signals through the Parliament and the statutgestion of law. | have grave concerns about the way
there is really no other way to bring the judges to accountcompanies, particularly large companies, use their financial
The Parliament is, of course, entitled to do this if it so wishescapacity to go to ever higher courts to frustrate people who
However, it should not do it if there are grave concerns as tare making legitimate claims, and it is it is my view that in
the quality of justice that might result. this matter they should only go to the Supreme Court on
In terms of resources, although the present Industriajuestions of law.
Court says that it is very short of resources and is listing The Hon. K.T. GRIFFIN: | do not agree with that. The
matters now for hearing in the workers compensatiorSupreme Court is the ultimate court of appeal in South
jurisdiction through to December and January, what has téustralia. It is the superior court and it is important to ensure
happen is that when a judicial officer has heard the caséhat it has a general overview responsibility of what occurs
whilst the evidence is still fresh in his or her mind, therein the various courts. | would be more comfortable if in
should be a discipline to write the judgement and make theelation to this jurisdiction, particularly in view of the
decision. Part of the difficulty sometimes is that you havechanges which have been made to it, there were an appeal to
judicial officers who cannot or will not make decisions. But the Supreme Court by leave. The other difficulty is that
I do not make that criticism in this case. | just make it as adefining questions of law unnecessarily complicates matters.
general observation. In terms of what detrimental effect thi§o distinguish between a question of law and a question of
may have on the court, it may mean that they just have tmixed law and fact is sometimes not easy, even for judges.
work a bit harder. The Hon. M.J. Elliott: | am advised that they tend to look
The Hon. M.J. ELLIOTT: |suppose animportant point at it fairly broadly.
is whether or not it can have a detrimental effect on the The Hon. K.T. GRIFFIN: They may do, and that is
complainants in any sense. One of the reasons for wanting grobably not a bad thing. The safeguard here is that it
hurry it up is because you are concerned. requires the leave of the Supreme Court. | suggest that the
The Hon. K.T. GRIFFIN: | doubt whether it would. To Supreme Court, as the ultimate court of appeal, will not grant
be fair, how can | make a judgment? Each judicial officer isleave without some significant reason being demonstrated for
different. How can | make a judgment that in this case thdt to exercise its jurisdiction. It says that it always has more
plaintiff will suffer and in the other case the defendant will work than it can cope with, but it is a court of superior
suffer or that no-one will suffer? It is an impossible questionjustices and it ought to be given the overriding responsibility
to answer. to interpret the law relating to this area of community interest.
The Hon. M.J. ELLIOTT: | am not questioning The Hon. M.J. ELLIOTT: [ have grave concern that we
motivation; | am trying to make a judgment with insufficient have set up a specialist commission and a specialist court
information. Recognising that the Attorney-General is acomprised of people who understand the issues involved and
practising lawyer | thought he would be able to give somehat there can be an appeal beyond the specialists to people
guidance from his personal knowledge. He said he thinks iho are specialists in law to get interpretations of the law. It

will be okay. makes a farce of having the specialist commission.

The CHAIRMAN: If in doubt, trust him. The Hon. K.T. Griffin: It does not. _

The Hon. M.J. ELLIOTT: Iwould trusthimifhe could ~ The Hon. M.J. ELLIOTT: That is my view, but you
give me an answer that says ‘Yep, no worries. disagree. One of the failings in the legal system generally is

The Hon. K.T. GRIFFIN: Lawyers are traditionally that we have people making decisions on evidence that they
; ; isiond0 not understand. It does not matter whether it is scientific

because each case is different and it is impossible, | sugge§¥/idence or whatever. In courts involving children, often the
to make the judgment. | appreciate the difficulty the HonJUdges are starting to make decisions about psychology and
Mr Elliott has about it, but | think it is impossible to make an Other things about which they have no understanding. It is
assessment of the potential consequences other than to sense to ask non-specialists to override specialists in an

that we have to do something to improve the output an(‘}i:,ea other than on a question of law. Going to higher and
reduce the delay in delivering judgments. igher courts ends with the person who has the deepest

The Hon. M.J. Elliott interjecting: pocket getting what he considers to be justice rather than

The Hon. K.T. GRIFFIN: Thatwould be contrary to the getting other than a more learned opinion on the law. That is
principles o.fju.di.cial indepéndence, I suspect. the role of the Supreme Court more than anything else. In

The Hon. M.J. ELLIOTT: | would like to address the Many cases it should be the ultimate court of appeal on

spokesperson of the Opposition on this matter and wheth estions of law. That is not a criticism of merTllpe_rs Qf the
or not he has a view as to whether 12 months, six months g upreme Court or of the more general courts; it is simply

S ] reality.
tnhc:tesetgsggt:s (;?)?rlﬁ%r?;é%nmcam difference, because he ha% The Hon. K.T. GRIFFIN: The trouble with specialist

The Hon. R.R. ROBERTS: | have stated our preferred courts is that on occasions they are isolated from the real

" o world.
position but having listened to the argument and taken further The Hon. M.J. Elliott interjecting:

ad\,/AKr:r? vr\:gr(r:]al:]tllve V\_/|t2-th|e position. ded d The Hon. K.T. GRIFFIN: The Supreme Court has a
Cl € 580 iar{ge:g' ¢ ausg as amended passed. broad overview of all areas of the law and practice. It can
auses 0 165 passed. provide an important balance against those who have only

Clause 184—'Appeal to Supreme Court” specialist knowledge of one particular area of the law.

The Hon. M.J. ELLIOTT: | move: Industrial relations is not so much a specialist area that, if an

Page 73, line 7—After ‘to the Supreme Court’ insert ‘on aimportant issue is to be raised, the Supreme Court is unable
question of law *. to come to terms with it. | do not accept what the Hon. Mr

I think it is self-evident that | am seeking to stipulate that if Elliott says about courts making judgments on matters about
the matter is to go to the Supreme Court it should be on ahich they do not know anything. They have the responsibili-
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ty to balance and to make judgments on the evidence which The Hon. R.R. Roberts’ amendment carried; clause as
is presented to them and on the law which has been enactathended passed.
in statute or which has developed in the common law. Clauses 185 and 186 passed.

The Hon. M.J. Elliott: Lindy Chamberlain. Clause 187—'Applications to the commission.’

The Hon. K.T. GRIFFIN: Everyone makes mistakes.  The Hon. R.R. ROBERTS: | move:

Our system is human; it is fallible. .
L . . . P 74,1 18 to 21—L t hs (d d d
The Hon. M.J. Elliott: That’s right; that is my point. inser?ge mes 2o eave out paragraphs (d) and () an

The Hon. K.T. GRIFFIN: That is why, even more so, we (d) aregistered association of employers whose members, or
should ensure that in respect of the final review of very some of whose members, are interested in or affected by
difficult areas, even under industrial law, the Supreme Court, @ t;‘?eglé’s?g?:é";g:gég‘;g#g;%’g%%;g‘:swﬁgggtﬁgh%rers o
whether in this area, p_lannlng or some other area, ought t.o be some of whose members, are interested in or affected By
the umbrella or superior court of the State to make the final the application or the outcome of the application; or

judgment on those difficult areas. .
The Hon. R.R. ROBERTS: | move: The Opposition amendment seeks to overcome the very
) ) restrictive nature of the Government'’s Bill whereby regis-
Plag?&a 73, lmelsl'7 apdtr? _S'-ea"e OU(t:S“th]!ause (.1)da”d '”tse”d_tered associations are able to bring applications before the
( )ornd%pc?ggn 'gfsthoe Fi" gg{ﬁﬂ?_ ourtiromajudgment, ordefy, 4 strial Commission. The Government's Bill limits
(a) the appeal is based on an alleged excess or deficiency E¢gistered associations, both of employers and employees, to
jurisdiction; or be able to bring applications before the commission upon
(b) the Supreme Court grants leave to bring the appeal.  specific instructions being given to that said registered
| am advised that our amendment does precisely the same @ssociation by an employee who is a member of the associa-
the Hon. Mr Elliott's amendment—well, it meets his tion. This is an administrative matter which adds unnecessari-
objective—and that it is the situation that stands today. Legdy to the burdens of registered associations of employers and
advice provided to us is that this is a better way of achievingmployees.
the aims of the Hon. Mr Elliott. | urge him to support our  The Opposition amendment provides that registered
amendment. associations of employers or employees whose members or
The Hon. K.T. GRIFFIN: The observation | make is that some of whose members are interested in or affected by the
that is wrong. According to the Hon. Mr Elliott, what clause application or the outcome of the application before the
184(1) deals with now are questions of law. It is not just acommission have the right to commence proceedings in the
guestion of jurisdiction—an alleged excess or deficiency ofndustrial Commission. That process has been well accepted
jurisdiction—but a question of interpretation not necessarilyy all parties in the industrial jurisdiction to the present time,
limited to the question of jurisdiction. If it is to be a toss up, and is more efficient for all parties concerned.
I would prefer the Hon. Mr Elliott's amendment whichisless ~ The commission has always recognised that registered
limiting than the Hon. Mr Roberts’ amendment. associations of employers and employees, in commencing
The Hon. M.J. ELLIOTT: The Hon. Mr Roberts knows proceedings before the commission, are speaking on behalf
he is in trouble because | am going to ask him for a legabf their members and have been authorised under their
interpretation of his amendment, because as a non-lawyerrigspective registered rules to undertake the proceedings that
has got me beat, although | must confess that it looks fairlyhey have entered into. If there is any debate concerning the
impressive. standing of a registered association to be able to bring
The Hon. R.R. ROBERTS:|, too, am not a lawyer. We proceedings to the commission, the parties are still free to put
have taken legal advice on this, which is that, to achieve whatubmissions along those lines to the Industrial Commission
we are trying to achieve, this is the best way of doing it. Alldirect and seek a ruling at the commencement of those
| can say to the Hon. Mr Elliott, on behalf of the lawyers, is, hearings. | commend the amendment to the Committee.
‘Trust me’. The Hon. K.T. GRIFFIN: The amendment is opposed.
The Hon. K.T. GRIFFIN: There is a clear difference It is a fundamental principle in the Government’s Bill to
between what the Hon. Mr Roberts seeks to do and the clausequire employer and employee associations to act on behalf
in the Bill which the Hon. Mr Elliott seeks to amend. What of their members in exercising the rights conferred by the Act
is in the amendment of the Hon. Mr Roberts is a very limitedon those bodies. The amendment would have the effect of
area of appeal. Itis based on an alleged excess or deficienpgrmitting an association of employers or a trade union to
of jurisdiction. It is not about interpretation of the law. issue proceedings without the specific authorisation of at least
The Hon. R.R. Roberts interjecting: one member of that association. This would effectively allow
The Hon. K.T. GRIFFIN: Or the Supreme Court grants a union official to issue proceedings at his or her whim
leave to bring the appeal: that is fine. It is essentially limitedwithout reference to any constituent member of the associa-
| suppose we can argue about it for a long time, but in mytion. The proposed amendment would therefore have the
view the Hon. Mr Elliott’s amendment is a much broadereffect of reducing the accountability of employer associations
proposition. and trade unions to their members and is opposed on that
The Hon. M.J. ELLIOTT: |am advised that in fact the ground.
Hon. Ron Roberts’ amendment is very similar to whatisin  The Hon. M.J. ELLIOTT: There is a bit of nonsense in
the current legislation. No evidence has been brought befotbe arguments put forward by the Attorney-General, with
the Committee to suggest that the current legislation hasespect. The UTLC can walk in, and an employee or group
caused any difficulties. As a consequence of that, andfemployees or employer or group of employers can also do
recognising that that reflects my general desire on the wayit. When one realises that a group of employers could
want to see courts working, especially when you haveesemble closely the Chamber of Employers, without going
specialist commissions and courts, | will withdraw my by that name, one realises that, under subclause (b), the
amendment and support the Roberts amendment. Government has have managed to empower the Chamber of
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Employers, but not to empower any particular grouping ofmay be in a position to comment upon that. Under this
employee representatives. That is not a criticism of allowingamendment, at what point does the registered association
the Chamber of Employers the right to go in, but it isbecome aware of the substance of the application? | presume
logically inconsistent to be so pedantic in paragraphs (d) anthat agreement has essentially been reached at that point.
(e), and not to be so in paragraphs (b) and (f). The Hon. R.R. ROBERTS:I note the point the honour-
The Hon. K.T. GRIFFIN: With respect, | disagree with able member is making. When we had discussions in another
that. An ‘employer’ or ‘group of employers’ means just that. area about this, we made it fairly clear that it was after the
Just as it means by ‘an employee’ or ‘group of employees’agreement. My opinion was that the agreement would be
It is not talking about a formal association. made and, when registration was to take place, the organisa-
The Hon. M.J. Elliott interjecting: tion would state its case. It would be assumed that any
The Hon. K.T. GRIFFIN: No, it cannot, because a discussions in respect of an enterprise agreement would occur
formal association is specifically mentioned in paragraph (d)outside. That is not normally done in the proceedings of the
which provides: commission. Discussions are held, notification is given to the
by a registered association of employers specifically instructegparties and they have the right to express their point of view
to bring the application by an employer who is a member of thebut not to change the decision.

aSSOCia“_O”- _ _ The Hon. M.J. ELLIOTT: If that is the case, it is
The ordinary rules of statutory interpretation would mean thatonsistent with the view | put before. | accept that in the non-
there is a distinction between paragraphs (b) and (d). unionised workplace the unions would not play a role in the

The Hon. M.J. ELLIOTT: A group of employers all of formulation of the agreement but would simply be in a
whom happen to be Chamber members, and perhaps thggsition to comment. The only comment they could make
happen to be the ones who sit around the boardroom tabl@as whether or not it goes below the award safety net. In
could walk through the door as a group of employersthose circumstances, they cannot interfere in the way the
However, they could not walk through the door if they calledGovernment fears. In fact, it is paranoid about this. I think it

themselves the Chamber of Employers. would be satisfactory.
The Hon. K.T. GRIFFIN: What is your point? The Hon. K.T. GRIFFIN: | oppose the amendment.
~ The Hon. M.J. Elliott: | am saying that it is logically Although the Committee has changed the position in the Bill,
inconsistent. we have consistently held the view that enterprise agreements
The Hon. K.T. GRIFFIN: | do not believe it is. are not public property and available to everybody. If the
The Hon. M.J. Elliott: | do not have any complaints parties wish to keep them confidential, they ought to be able
about the fact that a group of employers can go in. to do so. | point out the other consequence of the Hon. Mr

The Hon. K.T. GRIFFIN: lam sorry, but | have missed Roberts’s amendment: when the Bill becomes law with this
the point. I think it has to be recognised that paragraph (b[)‘)rovision deleted, it will mean that unfair dismissal applica-
comprises actual employers. It is not an association, whictions will thereafter be advertised. That is not the current law,
is a registered association; it is a group of employers. Thgut it will be.

same applies to paragraph (c). You could make the same Amendment carried; clause as amended passed.
argument in relation to paragraph (c) as the Hon. Mr Elliott  cjauses 189 and 190 passed.

has made in relation to paragraph (b). But where aregistered cjayse 191—‘Assignment of commissioner to deal with

association of employers comes in, then at least one membg{sg|ytion .’

of the association who is an employer has to authorise the The Hon. R.R. ROBERTS: | move:

association and, similarly, with paragraph (e). . . . . . )
I would challenge the Hon. Mr Elliott’s assertion that there Page 75, line 9—Leave out ‘one year' and insert ‘two years'.

is a logical inconsistency. There is, in fact, a significantThe Opposition amendment merely seeks to extend the term

degree of consistency in the approach and certainly nef assignment that a commissioner has in dealing with

illogicality. various award matters, assigned by the President, from one
Amendment carried; clause as amended passed. year to two years. The existing legislation provides for a two
Clause 188—‘Advertisement of applications.’ year assignment of commissioners to particular industries and
The Hon. R.R. ROBERTS: | move: has proved satisfactory. The prospect of annual relocation of

Page 74, lines 27 and 28—Leave out ‘(other than an applicatiofPMmissioners to different industry groups is fraught with
under Chapter 3 Part 2 or an application of another kind excluded bélifficulties for all the industrial parties. Employers and
the rules from the ambit of this subsection)'. employees, after a period of time, get to know the industrial
The Opposition believes there is no justification for excludingcommissioner concerned, and he or she in turn understands
the giving of reasonable notice by the parties to an enterprige parties and the industries that are appearing before him
agreement to enable any other person who may be affect@d her. Whilst there is nothing wrong inherently with there
by the enterprise agreement, or believes that they have &ing a relocation of industrial panels amongst the industrial
interest in the enterprise agreement, from knowing th&€ommissioners on aregular basis, a too frequent changeover
substance of the application and thereby ensuring that thd3eriod is not conducive to good industrial relations, in our
have an opportunity to seek to intervene in the proceedingg!bmission. | ask for support.
before the Industrial Commission concerned to state their The Hon. K.T. GRIFFIN: The amendment is opposed.
case. We have canvassed some of these arguments in otfiée Government believes that there is a need for flexibility—
areas. The Hon. R.R. Roberts interjecting:

The Hon. M.J. ELLIOTT: | have a question of clarifica- The Hon. K.T. GRIFFIN: Well, there are significant
tion to the Hon. Mr Roberts. Under amendments that | move@hanges occurring in the workplace in industrial relations. It
previously | acknowledged that an employee association mag not mandatory to change the panels but it is part of the
not be involved until after the agreement has been reachediub. What we are proposing is, if the panels are reviewed
and lodged. After it has been lodged the employee associati@nnually, it is more likely to meet the changing needs of the
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workplace and industrial relations. There is no obligation fotby the enterprise agreement in relation to dispute settling
the President to shift people after every year. That would bprocedures or could the enterprise agreement contain a
stupid. But at least it gives the President the opportunity talifferent dispute settling model?
review the structure on an ongoing basis. If the panels are The Hon. K.T. GRIFFIN: An enterprise agreement can
working adequately, no changes would be made but, if thegontain its own dispute settling procedures. If it is included
are not working adequately, they could be refined andh that provision that the commission may be involved, that
adjustments made. That is the object of it. is fine, there is no difficulty with that. The commission
One cannot be suspicious of it with a President who, undeiemains involved under amendments which have been passed
the amended Bill, will be there until age 70, so | would havein relation to the conciliation and arbitration process involv-
thought that enhancing the opportunity for regular reviewing enterprise agreements.
rather than leaving it for periods of two years, particularlyin ~ So, the power of the commission has been broadened in
such a fluid industrial environment where enterprise agreerelation to enterprise agreements as | recollect. However, in
ments, awards, different industry groupings and structuregssence the Government believes that, if enterprise agree-
were occurring, would be at issue. The focus is very largelynents can in fact contain dispute resolution procedures, they
to make changes in industry classes. The Government’s viesan involve the commission but, in any event, under the
is that we ought to maintain the one year because of thearlier amendments which have been passed to this Bill the
desirable outcome that the President has more flexibility imrommission will retain a final responsibility in relation to at
reviewing the panels, not necessarily to require change. least some matters which are under dispute under the

Amendment negatived. enterprise agreement. The demarcation responsibility applies
The Hon. R.R. ROBERTS:| move: only under Division 3, so in relation to demarcation it is a
Page 75, lines 12 to 14—Leave out subclause (2). fairly limited provision.

The Hon. T.G. ROBERTS: But there is also the school
of thought that demarcation can then lead to classification
change and perhaps broad banding which is an extension of
demarcation and which would then need the commission’s

This amendment is consequential.
Amendment negatived; clause passed.
Clause 192 passed.

New clause 192A—‘Der.narcatior.1 dispute’ verification. We will get a queue a mile long if that is going
The Hon. K.T. GRIFFIN: | move: to be the case.
Page 75, after line 29—Insert new clause as follows: The Hon. K.T. GRIFFIN: The point | emphasise is that

192A.(1) The commission, in making an award to preventthjs js [imited. The proposed new clause states:
or settle a demarcation dispute, cannot— . .
(a) demark the work that may be carried out by a (&) demark the work that may be carried out by a particular class

particular class of employees; or of employees; or _
(b) limit rights of industrial representation; (b) limit rights of industrial representation.

unless the parties to the dispute are bound by an enterprisgo, if there is an issue of classification, that is not constrained
agreement and the award is consistent with the agreement.  y, thjs particular provision, and orders will be able to made
As previously discussed in the Government’s amendmentsy the commission in relation to that issue.
to clauses 4 and 73, the Government believes that the The Hon. R.R. ROBERTS: The Opposition opposes this
demarcation of work in favour of one union to the exclusionnew subclause. The demarcation issues were discussed earlier
of another should be provided for only through enterpriseand decisions were made about demarcation and whether it
agreements and on the basis contained in the GovernmenBgcame an industrial matter. We also canvassed the situation
amendment to clause 73. This amendment inserts a newf whether, under enterprise agreements, enterprise commis-
clause 192A, which qualifies the commission’s jurisdictionsioners could be involved in demarcation disputes. | am told
to make orders in relation to demarcation disputes. The effe¢hat the effect of the Attorney-General's proposal is that it
of the amendment will be to allow the commission to exercisereates a way of setting up in-house agreements and that it
its full powers of conciliation over demarcation disputeswould in fact bypass the legitimate operations of registered
which are notified to it by employers or unions. associations. It therefore encourages one group as opposed
However, the commission’s powers of arbitration will be to the other.
limited. The commission will be able to make orders So, we have voted on the issues in respect of demarcation
requiring, for example, industrial action associated with aon three different occasions: in relation to the definition; in
demarcation dispute to cease, but it cannot itself demark thelation to whether it becomes an industrial matter; and as to
work unless an enterprise agreement contains a provisiomhether the enterprise commissioner can look at and settle
granting demarcation rights to one union. In this way, thedemarcation disputes.
commission’s conciliation jurisdiction over demarcation The Hon. K.T. GRIFFIN: It does not sidestep registered
disputes will encourage the parties to make an enterprisgssociations. It encourages those who may wish to go into
agreement whilst at the same time protect the public intereginterprise agreements. You may still have associations
in the event of any immediate orders required to stopnvolved.
industrial action. The Hon. M.J. ELLIOTT: From the explanations | have
The Hon. T.G. ROBERTS: How does this sit with the heard, it is still not clear in my mind precisely what the
dispute resolution procedure that may be negotiated at a loc&lovernment is seeking to achieve. This situation will only
level? | know they must take into consideration the role of theoccur in relation to an enterprise agreement, and so it is
commission, but under this prescriptive clause could amappening at an enterprise level. The implication is that the
enterprise agreement contain a dispute settling procedure thmmmission is not able to demark work under an award; it
does not refer to this method of settling a dispute? Focan only do so under an enterprise agreement. | am not quite
instance, if it was agreed that an enterprise agreement cousdire what are the ramifications of that or what the purpose of
have a dispute settling procedure that was satisfactory to bothis and | invite the Minister to respond to that. Why is it that,
parties, would this prescriptive model have to be picked upn terms of limiting the rights of industrial representation, it



Friday 13 May 1994 LEGISLATIVE COUNCIL 1063

is applying at the enterprise level and what exactly is thét is all a matter of the drafting and the definition; because of
Government seeking to achieve by that? the way the definitions have now come out, ‘industrial
The Hon. K.T. GRIFFIN: There is a definition of matter includes the demarcation dispute, and in dealing with
‘industrial matter’; that is the first point. Secondly, a demar-an industrial dispute the commission may prevent or settle the
cation dispute is now an industrial matter, by definition. Sodemarcation dispute.
you start off at that point: you have a definition of ‘industrial ~ We are trying to deal with the definitional issues to
matter’, and a demarcation is now an industrial matter. Th@rovide, when it is making an award to settle a demarcation
commission has jurisdiction over an industrial matter, and itlispute, or looking ahead anticipating that there may be one
can make any orders in respect of a settlement of a disputkthere have been some rumblings that might suggest that it
relating to an industrial matter, which means also a demarcahould try to prevent that occurring in the future, that the
tion dispute. What the Government wishes to do is limit thecommission cannot do certain things in respect of the making
authority of the commission to make orders in relation to aof an award but only in respect of the enterprise agreement.
demarcation dispute, because a demarcation order denies, by The Hon. R.R. ROBERTS:What you are saying is that
its nature, the right of representation. Under our scheme, they may anticipate a demarcation dispute. It has never been
is our view that the commission should not have power tany experience that you anticipate them: if you have a
make orders which infringe that general principle of freedondemarcation dispute you know you have it.
of association. But we are saying that, if parties enterintoan The Hon. K.T. Griffin: It is for no other reason than to
enterprise agreement, we are prepared to recognise that thémgto come to grips with the definitions and the scope of the
can be sole representation of the employees under thatithority of the commission.
enterprise agreement. The Hon. R.R. ROBERTS: | understand that. However,
The Hon. R.R. ROBERTS: But under the changed again, work is between different classes of people. | think |
arrangements the demarcation would come between the@n now see were you are trying to go. Having put all these
classes of workers and not between members of an assocfgwers into the commission, you are going back to your
tion. Demarking means that one class of workers can do theriginal philosophy, where the people under the enterprise
job, that another class of workers cannot or that they can botlgreements, the non-registered associations, will be protected
do it. So, it does not involve freedom of association. Wherfrom the things that we could not agree with during our
you are talking about demarcation, you are talking about whdiscussions. This makes a nonsense of the other three areas
can and cannot do the job. It can involve classes of workersve have decided through Committee debate. | stick to the
We have agreed to all these matters. original point I made: if you introduce what you are trying to
The Hon. K.T. GRIFFIN: The definition of ‘demarcation do now, having given the commission the powers to do all
dispute’ in the honourable member’s own amendment, whicthese things, you now say, ‘We have given you the powers,
has been carried, includes a dispute about the representatibut in this area, which is enterprise agreements—
under this Act of the industrial interests of employees by a The Hon. K.T. Griffin interjecting:
registered association of employees. Therefore, it necessarily The Hon. R.R. ROBERTS: Well, what's the use of
follows that, because a demarcation dispute is an industriédaving it?
matter, the commission has powers to make orders in relation The Hon. K.T. Griffin: It has the power to conciliate and
to industrial matters and thus demarcation disputes. It has thibe power to arbitrate but not to the extent of—
power to make an order in relation to representation in favour The Hon. R.R. ROBERTS: Settling a dispute.
of one union as against another. That necessarily follows in  The Hon. K.T. Griffin: No, you can settle a dispute.
the logic of the definition and the coverage and powers of théArbitration’ means settling a dispute, doesn't it, partly?
Industrial Commission. The Hon. R.R. ROBERTS: Not necessarily, you can
The Hon. M.J. ELLIOTT: | am not sure that the make a decision without settling a dispute.
previous questions have been answered yet, but | will throw The Hon. M.J. ELLIOTT: Having listened to all of that,
another one in. It says ‘in making an award to prevent ot am absolutely confused that the Government is insisting on
settle a demarcation dispute’. | have two questions. First, cathe amendment that it could almost explain. The Opposition
‘making an award’ in this context mean the striking of anis opposed to this amendment that it can almost explain. | do

enterprise agreement? not feel terribly convinced by either of the explanations. We
The Hon. K.T. Griffin: No. have two people who are not quite sure what they are
The Hon. M.J. ELLIOTT: So, we are talking about an explaining. That is no criticism but | think it is pretty right.

award in the ordinary sense. If they are not sure about what they are explaining, | can
The Hon. K.T. Griffin: Yes. guarantee that the person who has been listening to both of

The Hon. M.J. ELLIOTT: It says ‘to prevent or settle them has been left totally confused. | suspect also that the
a demarcation dispute’. Assuming there is no demarcatiodefinition of ‘demarcation dispute’ that was put in at the
dispute, it appears to me this is now suggesting that thbeginning of the Bill is different from the one that the
commission may decide simply within the award to put inGovernment anticipated. We probably have an unholy mess
something in anticipation that there could be a demarcatiom any case, and if there is one thing | am sure of it is
dispute. What exactly is the significance of preventing grobably that much.
demarcation dispute? The Hon. K.T. Griffin: Why don’t you accept it on the
The Hon. K.T. GRIFFIN: As a result of earlier amend- basis of seeing it all written down, having a good look at it
ments, the definition now in the Bill of ‘industrial matter’ and keeping your options open as to what you might want to
includes a demarcation dispute. The commission’s powedo later?
under clause 190 includes the prevention of an industrial The Hon. M.J. ELLIOTT: This amendment means we
dispute, so it is possible for the commission to anticipate avill have to come back to it again. | will support it with a
demarcation dispute and in advance—and | am not sure upgovision that almost has lines through it.
what factual basis—to seek to prevent a demarcation dispute. The Hon. K.T. Griffin: Semi-erased type.
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The Hon. M.J. ELLIOTT: That is right, only in terms variation or recision of an enterprise agreement. | do not
of the fact that | have left clauses in that have been moved bynow what else the Hon. Mr. Elliott and the Hon. Mr Roberts
the Opposition sometimes. | am not convinced, but | thinkhave in mind or what they see as sinister. However, it defies
they should stay in there to live to fight another day—but notogic and commonsense that one should allow an appeal
necessarily survive in the longer term. Quite clearly, theagainst approval, variation or recision. If that is to be allowed,
question of demarcation will come back to this place becausthe appellant might be someone who has come in and made
this particular clause does not mesh terribly well with thea comment under the powers which have been given by the
definition of demarcation that we have at the beginning of thenajority in the Committee.

Bill. The Hon. T.G. ROBERTS: If you want some specifics
New clause inserted. about the nature of appeals, in my experience of agreements
Clause 193—\oluntary conferences. awards are rarely struck and appeals made. In relation to
The Hon. R.R. ROBERTS:| move: enterprise bargaining arrangements and agreements, there is
Page 75, after line 36—Insert subclause as follows: a whole range of matters in which the nature of information
(3) The amount certified under subsection (2) will be paid out ofthat is given to strike arrangements may change. It could

money appropriated by Parliament for the purpose. include national variations of an award while negotiations are

The Opposition’s amendment specifies that any person wheontinuing; it could be a change in the nature and circum-
is called to attend a voluntary conference by the Industriastance of community standards while negotiations have
Commission is entitled to be paid for their reasonablecontinued or are being finalised; and there may be matters
expenses out of the general revenue of the Government. Aslating to information supplied by the enterprise itself about
the Industrial Commission is established to prevent and settiégs own financial position. | hope there will be an honest
industrial disputes, and if in its view, as part of its processgxchange of accurate information so that those carrying out
avoluntary conference is called by the commission, the costie enterprise bargaining, either at local level or through their
of such voluntary conference with respect to persons calledssociations, can establish thena fidesof what their
to attend that conference should be met by Parliamenemployer is saying in relation to the security of employment,
Ordinarily this would not be of any significance to most of the introduction of technology or the changing nature and
the day-to-day types of disputes that occur before member@rcumstances of the operation. A whole range of issues may
of the commission. However, it may be that relevant witnessbe changed if the value of the information is changed at some
es or some other party from some remote part of the Statgoint.
need to be called to a voluntary conference and the costs of |ast night we gave an example in relation to SPC. Those
that person ought to be paid out of the general revenue as paiggotiations took some time. It may take three months for the
and parcel of the Commission’s task of preventing andinions, the employees and the employers to reach an
settling industrial disputes. agreement and during that time there might be a change in
The Hon. K.T. GRIFFIN: We support the amendment. international circumstances. With regard to SPC, there may
Money still has to be appropriated, so itis not unreasonabléye a frost in the Americas, the result being a pear shortage

Amendment carried; clause as amended passed. and therefore SPC may become a viable enterprise after the
Clause 194—'Compulsory conference.’ agreement has been struck but before it has been registered
The Hon. R.R. ROBERTS: | move: or perhaps whilst it is in the process of being registered. A
Page 76, after line 14—Insert subclause as follows: whole range of variations could occur that warrant somebody
(6) The amount certified under subsection (5) will be paid out ofappealing against the finalisation and determination of that
money appropriated by Parliament for the purpose. enterprise agreement. They would be exceptional circum-
The Hon. K.T. GRIFFIN: The Government supports this stances and | do not think it would happen very often.
amendment. The Hon. M.J. ELLIOTT: Imake itclear thatit was not
Amendment carried; clause as amended passed. my intention that the appeal would be made by anyone other
Clauses 195 to 199 passed. than parties to the agreement.
Clause 200—'Right of appeal.’ The Hon. K.T. GRIFFIN: | appreciate thatinformation.
The Hon. M.J. ELLIOTT: | move: In the light of that, quite obviously it will be a matter for
Page 78, lines 13 and 14—Leave out paragraph (a). further consideration.

It is self-evident that what | am saying is that there could be Amendment carried; clause as amended passed.
appeal against approval, variation or recision of an enterprise Clauses 201 to 203 passed.
agreement. - Clause 204—'Review on application by Minister.’

The Hon. R.R. ROBERTS: The Opposition supportsthe  The Hon. R.R. ROBERTS: | move:
amendment; it is the same as mine. )

The Hon. K.T. GRIFFIN: The amendmentisvigorously ~ Fage 80 line 17—Leave out paragraph (b).
opposed. As we have said all along, the essence of arhe Bill gives the Minister too much power to interfere with
enterprise agreement is that it is an agreement. If the partigsspect to the organisation of the commission. This paragraph
go to the commission and the agreement is approved, whallows the Minister to apply to have the Full Commission
then is to appeal and in any event why should there be areview any determination of the commission because in its
appeal? The deletion of paragraph (a) would mean that, if aopinion the determination does not adequately give effect to
association of employees has been given a right to commetite objects of the legislation. The objects of any Act of
on the agreement, it may lead to the conclusion that tha®arliament are very broad, and the purpose behind the Bill
association has an interest in the matter and therefore has twéh respect to this matter is to try to have the commission
power to appeal. It is a bizarre concept that an associatioand its determinations give political decisions as to what the
which has only commented on the agreement, before it hadinister believes the objects of the Act stand for at any time
been approved, should be able to appeal against the approvahen a matter is being determined by the commission.
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There is sufficient discretion under the remaining powers The Hon. M.J. ELLIOTT: My guess is that the major
in clause 204 for the Minister to have the matter referred taoncerns that the Hon. Mr Roberts would have about the
a Full Commission. However, that must be based on thaterpretation of the objects would be in relation to a situation
public interest rather than a political statement. For thosahere perhaps the Minister might intervene, thinking that the
reasons we commend the amendment to the Committee. award was too generous in some way. As | look at the objects

The Hon. K.T. GRIFFIN: There already is provision in 0f the Act, the only clause under which such an objection
the Act for the Minister to apply to the Full Commission for would be lodged would be subclause (b), which currently
a review of the determination. Section 100 provides: provides:

Where it appears to the Minister that an award or decision ofthe  To contribute to the economic prosperity and welfare of the
commission or industrial agreement is contrary to the public interespeople of South Australia.
the Minister may apply to the Full Commission for a review of the 1o me, to contribute to the economic prosperity and welfare
award, decision or agreement. of the people of South Australia is not much different from
We have added paragraph (b) because objects have now bega public interest. At the end of the day, when | look at the
included in the Bill, and it seemed to us to be appropriateether objects of the Act, | do not believe that an appeal in
Because the objects now govern the whole approach of thelation to any of those other objects is likely to be an area of

legislation, and if a determination does not adequately givenajor concern. If there is, | would like to know which one it
effect to the objects, the Minister ought to have the power tgs,

refer the matter to the Full Commission for a review. Amendment negatived; clause passed.

I would suggest that that is consistent with the power Clauses 205 to 210 passed.
given in relation to paragraph (a), for the Minister to seekto  Clause 211—'References to the Full Supreme Court.
have the Full Commission review the determination whenthe The Hon. R.R. ROBERTS: The Opposition opposes this
Minister is of the view that it is contrary to the public interest. ;jguse. | am advised that this section would allow the
There is a certain consistency of approach in relation to th§yinister of his own volition—despite the fact that both the
two, and in view of the objects it is the Government’s VieWemployer and the employee were happy with an arrange-
that they ought to play an important part in the determinationgyent—to act unilaterally, put aside their wishes and go

of the commission; and, if they are ignored or inadequatelyrajght to the Supreme Court. On that basis the Opposition
provided for, there ought to be power to have that review. yecommends that the clause be opposed.

The Hon. R.R. ROBERTS: | th|nk we haVe made the The Hon. M.J. ELLIOTT: | Oppose thlS C|ause_
point that the Minister should act in the public interest.  The Hon, K.T. Griffin interjecting:
Indeed, he has the power to do that, as has been expressedThe Hon. M.J. ELLIOTT: Let me finish. As it now

elsewhere (in clause 204). The objects of the legislation arg;n4s 5 question of law is actually broader than what we
very broad. If the Mlmster in his interpretation says that they owed under clause 184. | was going to suggest that it might
wages may be too high and t'hat 'would.offer}d paragraph (B)e more appropriate that the Minister got a guernsey in clause
and contribute to the economic climate in which employmeng g4 and went to court on exactly the same grounds as could
opportunities in South Australia have maximised— the other parties in relation to an agreement. This, | under-
The Hon. M.J. Elliott: That has been changed. stand, is broader than the grounds which are available to the
The Hon. R.R. ROBERTS:| will give the Commiittee the  parties to the agreement.
following example. Many of those things are broad and, if The Hon. K.T. GRIFFIN: | do not think clause 184 is
that were to stay in there, could be interpreted widely. If thereyppropriate because it deals with an appeal from an order or

were a political will to do so, we could be rushing off to the a decision of the Full Court—only the Full Court, not the
commission on misinterpretation. Our view is that the publiccommission.

interest is all that is required for the Minister, and the = The Hon. M.J. Elliott interjecting:
commission has the power to determine and make decisions The Hon, K.T. GRIFFIN: If | can explain the position,

on behalf of the people of the State and to interpret theynq then we might be able to pursue it a bit further. The
objects of the Act. To have the Minister override that andyjinister may not necessarily be a party. It might be conveni-
push those aside almost unilaterally is, in my opinion, wrongent for the parties—and, in conjunction with that, it may
The Hon. K.T. GRIFFIN: If Parliament passes the involve an arrangement which compromises some aspects of
objects, then Parliament expects that the objects will do som@e law to suit the parties—and in those circumstances it
work. That is the basis for the legislation and the basis oRvould be unwise to allow that to stand, particularly if it had
which the legislation will be interpreted. If there is a problemsome public policy consequences.
with the objects, then change the objects. Clause 211 seeks to refer questions of law to the Full
The Hon. T.G. Roberts: Is that an invitation? Court of the Supreme Court, where those questions of law
The Hon. K.T. GRIFFIN: No, | think there are one or have arisen in proceedings before the court, an Industrial
two problems now—there weren't earlier. The Minister isCourt, or the Industrial Relations Commission. It gives the
responsible for the administration of the Act. It is the MinisterMinister an opportunity to have referred to the Full Court, in
who has responsibility for ensuring that the public interest ieffect, a case stated with respect to certain questions of law.
met. | would have thought it was equally the responsibilityThat is not uncommon in other areas of the law, but the
of the Minister to ensure that, if the objects have not beemprimary reason for giving the Minister this responsibility is
adequately given effect to, he or she could apply for a reviewo deal with those issues of constitutional overlap between the
of the determination. If the Minister does not do it, who doesTTommonwealth and the State following the passage of the
We leave the objects to be implemented by the commissioRederal industrial relations legislation. There has to be some
and the court whenever it suits them, without anyone havingvay by which that issue is addressed. | can think of a number
the general oversight of the implementation and putting int@f ways by which we can deal with it. As | say, | do not think
effect of those objects. itis appropriate in clause 184 and it would not be productive
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to explore it in much detail now but, if the Hon. Mr Elliott discretion in relation to test cases. Where the Attorney-
keeps an open mind on it, it may be that there can be sonféeneral is a party, in the area of criminal law, for example,
mechanism introduced which addresses the concerns whighis not uncommon for the Attorney-General to make a
the Government has if there is not somewhere a power for théecision based upon the facts and circumstances of the matter
responsible Minister to seek a clarification of the law fromto say, ‘On this basis, we are prepared to fund you.’ There is
the Supreme Court. that flexibility.

The Hon. T.G. ROBERTS: We do not have an amend- | think Ministers of both political persuasions have
ment on this, but we opposed it on a couple of points. Theccepted that there are circumstances in which itis fair for the
first one is: why is it that only the Minister can appeal on acosts to follow the event or to be in the discretion of the court
point of law? Why cannot the other parties? but in others it is fair for the Government of the day or the

The Hon. K.T. GRIFFIN: The parties can, but it is Minister to pick up those costs. | think that has happened with
limited in respect of the Supreme Court. The Minister hasMlinisters of both political persuasions, whether Attorneys-
responsibility for the Act. General, Ministers for Labour or Ministers for Industrial

The Hon. T.G. ROBERTS: The other point being made Relations. There has to be a measure of faith, if this is passed,
is that, if an agreement is made that is unlawful, the agreen the Minister of the day acting responsibly.
ment itself should fall. It should not have any status. There In my experience, in my areas of responsibility, caution
would not be the necessity for the Minister to intervene. Fois exercised before taking matters just on questions of law as
instance, there may be an agreement between an associatatest case and putting parties to significant costs. That gives
and an employer to get rid of dangerous toxic chemicals andlexibility. There is a case at the moment where 1, or the
rather than process them, they may dump them into traps afdtorney-General, was requested to and did intervene in a
drains that lead into rivers or whatever. If that agreement isnatter before the Supreme Court. In that case, the parties bear
made, it is unlawful and has breached other Acts: thatheir own costs. They certainly do not pay the costs of the
agreement should not have any status. The problem is that wigtorney-General but, on the other hand, the Attorney-
could have the Minister intervening, taking matters to theGeneral does not pay their costs, because it is one of those
Supreme Court, and it could be quite costly to the othematters that quite obviously had to go on appeal and the
parties, particularly the associations and/or the people on thatrties accepted that that was the proper course to follow to
site. get clarification of the law regarding a deceased estate and a

The Hon. K.T. GRIFFIN: There is a right of appeal by very substantial trust.
the parties from a decision of the Full Court in certain The Hon. T.G. ROBERTS: Given that reasonable
circumstances, but not from the commission. response in relation to costs by the Attorney-General and as

The Hon. T.G. Roberts: The costs are the problem. I understand the Hon. Mr Elliott has suggested that we look

The Hon. K.T. GRIFFIN: Is that what you are focusing further at this clause, would it be fair and reasonable to
on? One of the questions was, ‘Why don't you let peoplesuggest that, to prevent a series of challenges that might have
other than the Minister refer matters to the Supreme Court2o go to the Supreme Court based on the fact that the
That is what | was addressing. First of all, in other provisiongsovernment has rewritten the whole of the industrial law in
of the Act there is no power to allow appeals from decisionghis State, there be a filtering process and that the Industrial
of the commission to the Supreme Court. The concern w€ommission become the filter to determine whether such
have is that, if you allow individuals to refer matters of law cases should go to the Supreme Court? | think we can
to the Full Supreme Court from proceedings before the cournticipate that the Government could be very busy interven-
or the commission, you may well have a disgruntled litiganting in a lot of precedents within the determination of the Act
who wants to be difficult and takes it up. after the Act settles down and we decide what it means. It

We felt that the Minister would be acting more responsib-may be one way to solve the problem, including the determi-
ly in the public interest to be the person to take those proceedation of costs and the concerns that people have.
ings rather than opening it up to everybody. There is less risk The Hon. K.T. GRIFFIN: | am not altogether happy with
that a Minister would refer an unfair dismissal matter, forthat suggestion because it would require leave of a tribunal
instance, for an opinion on a matter of law to the Supremeavhich might be seized of a case and which might have some
Court from the commission than would a disgruntled partyvested interest in its not going on appeal. One option which
If something is going bad for one of the parties, they could would float, but we do not have to make a decision on the
decide to take the matter to the Full Supreme Court. That isun immediately, is that it be by leave of the Supreme Court
all very destructive and might even be vexatious. So, weo that it is not an automatic reference. That happens in the
preferred to focus only on the Minister as the MinisterHigh Court and the State Supreme Court. There are many
responsible for the Act and having that day-to-day responsibccasions where itis not particularly expensive because you
bility for ensuring that the Act is satisfying the public interest.do not have to put forward all your documentation, you

Certainly the question of costs is involved, but it is only merely seek leave to appeal and the superior court makes the
in those circumstances where there is a substantial questidetermination that either leave is granted or not granted. That
of law that the Minister is likely to become involved. The is in relation to an appeal, but in relation to a reference on a
costs are at the discretion of the court and the court woulduestion of law that same approach could be adopted.
have to take into consideration all the circumstances before The Hon. M.J. ELLIOTT: | will oppose this clause
making an order in respect of who should pay the costs. because | have a couple of reservations about it. At this stage

The Hon. M.J. Elliott interjecting: | will not make any commitment as to what | will do other

The Hon. K.T. GRIFFIN: That is a possibility but it than have an open mind.
becomes inflexible. It may be that one of the parties believes Clause negatived.
there is a significant issue of law to be resolved and requests Clause 212 passed.
the Minister to take the matter on to the Full Supreme Court. Clause 213—'Confidentiality.’

In the other areas of the law, the Attorney-General has a The Hon. M.J. ELLIOTT: | move:
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Page 85, lines 18 and 19—Leave out ‘and the terms of enterpriggromptly as a result of its intervention it must certify
agreements’. accordingly. Upon certification being granted by the
This amendment is consequential. If the enterprise agreemelmdustrial Commission the matter can be brought forward to
is ultimately a public document, then clearly its terms arethe Industrial Court for an injunction to be issued against the

already public. offending party. Penalties are provided for persons not
The Hon. K.T. GRIFFIN: The Government recognises adhering to the injunctions issued by the Industrial Court, and

that this is a consequential amendment. any person who suffers loss or damage as a result of the
Amendment carried; clause as amended passed. boycott conduct may recover the amount of loss or damage
Clause 214—‘Notice of determinations of the by actions in the Industrial Court.

commission.’ Federal legislation, which we seek to emulate in the State
The Hon. R.R. ROBERTS: | move: legislation, is far preferable to that of the Government's. This

Page 85, lines 32 to 34—Leave out subclause (2) and insert—!(e‘apS .|ndL.|str|aI d'SpUte.S within the purview of spec[allst
(2) copies of all determinations of the commission (exceptlndustnal tribunals established to prevent disputes, that is, the
those of an interlocutory nature) must be kept available for publidndustrial Commission. However, if the Industrial Commis-
inspection at the office of the Registrar. sion is unable to resolve the dispute, the party being affected
There is a requirement that registered agreements be kept fé&n promptly seek remedies in the Industrial Court. It is an
inspection. The Attorney-General’s proposition seeks to pulibsurd situation if a firm based in South Australia employs
a veil of secrecy over the determinations of enterpris@ne group of people pursuant to a Federal award, which is
agreements. The Opposition is opposed to that. It believegpvered by the Commonwealth legislation, and another group
that the determinations of the commission in both areas ouglef people, for example clerks, who work under State awards
to be made available for inspection at the office of theand who therefore would be liable for action under the
registrar. We have canvassed some of these issues beforeGovernment's Bill with respect to secondary boycotts and be
The Hon. K.T. GRIFFIN: That is correct; we have Wwithoutthe same protections as their fellow employees who
canvassed the issues. The Government still asserts that itW®rk under the Federal award. | seek the support of the
wrong to require the details of enterprise agreements to beommittee.
made available for scrutiny. | therefore oppose the amend- The Hon. K.T. GRIFFIN: The Government opposes the

ment. amendments to delete clauses 216 and 217, and | intimate that
The Hon. M.J. ELLIOTT: | am supporting the amend- | have an amendment to clause 217 when we get to it. | will

ment. speak to both clauses for the moment. These amendments are
Amendment carried; clause as amended passed. a further example that the Labor Party is simply doing the
Clause 215 passed. bidding of the trade union by seeking to remove from the

Clause 216—'Boycotts related to industrial disputes. Proposed State industrial laws reasonable provisions relating

The Hon. R.R. ROBERTS: | oppose the clause and t0 offences by unions who damage employers’ businesses
through industrial action.

move: -
Page 86, line 6—Leave out the clause and substitute new clause Th_e Federal Act (secondary b_oycott provisions) are an
as follows: uhsatisfactory response to the serious consequences of strike
Secondary boycotts action to employers and their business. They will do nothing

216. The provisions of Part 6, Division 7 of the Commonwealthto provide real deterrents in the law to irresponsible and
Act (Secondary Boycotts) apply as laws of the State with theaxcessive strike action by those trade unions who should be

following modifications: ; : .
@) feferences to the Commonwealth Court and the Commor|Mediately called to account through the making of court

wealth Commission are to be read as references to the Couftjunctions stopping unlawful strike action. As | have

and the Commission; and indicated the Government opposes this amendment and
(b) any further modifications and exclusions necessary for thgupports the original clause.
operation of the provisions as laws of the State. The Hon. M.J. ELLIOTT: | spent quite some time

| will actually speak to both clauses 216 and 217. Thepondering the clause and took counsel with some of our
Government’s Bill with respect to clause 216 seeks td=ederal members who were involved in discussions at the
introduce for the first time into State legislation the secondarfederal level. | note that our Party supported secondary
boycott legislation under sections 45D and 45E of the Tradeoycott provisions there. Without entering into the substance
Practices Act. These provisions have now been deleted frowf those provisions, | first stress that in the Federal jurisdic-
the Trade Practices Act and brought into a special jurisdictiomion our Party has supported the introduction of secondary
under the Industrial Relations Act 1988. boycott provisions. | do not have any difficulties with the
The Opposition’s amendment with respect to clause 216oncept of secondary boycott provisions in State legislation.
seeks to duplicate exactly the provisions of the Common- However, given the terms that we have, the clauses are
wealth Act into the laws of South Australia. The dangerously simplistic. Whether or not you agree with what
Commonwealth legislation, which is the basis of the Opposiis happening in the Federal jurisdiction, their secondary
tion’s amendment, allows the Industrial Commission at firsboycott provisions run to some 14 pages, and in State
instance to seek to resolve the matter through conciliationegislation it has been handled in a matter of about five
The Commonwealth legislation applies only in cases whergentences. The issues are complex and we cannot legislate in
an alleged secondary boycott is taking place, that is, as @acomplex area with simple provisions.
result of the worker seeking to obtain an improvementin their | have indicated previously that in some ways the
remuneration or other conditions of employment. Government has bitten off too much in this legislation, and
The commission must act swiftly when notified of a this area is one on which | would suggest the Government
dispute in relation to this matter and an application can bshould go away and do some more work. It is not capable of
made by an employer after the expiration of 72 hours. If théeing resolved in the sort of timeframe that we have available
commission believes that the dispute cannot be resolveid us. Presumably we are aiming at trying to conclude
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handling this and other legislation at some revolting timethe existing economic torts of interference with contractual
Sunday morning. If we continue to try to nut out this one, Irelations. The Government's Bill, as originally drafted,
can assure members that | am not sure which Sunday it wiéxpressed these torts in a broad fashion, not restricted to
be, but it will be not this one. All | am saying is that we are industrial matters as an offence. The Government has taken
prepared to consider the concept of secondary boycotts witlurther advice on this clause and it has been redrafted more
provisions. We have supported them in the Federal jurisdicaccurately to reflect the Government’s intention to incorpo-
tion, but really what we have here is not capable of easyate into the statute civil cause of action and remedy. The
amendment—and certainly not amendment on the run.  Government considers this statutory recognition of the
The Hon. K.T. GRIFFIN: To make an observation in industrial tort to be a necessary element in its tightening of
relation to the Hon. Mr Elliott’s reference to the 14 pages ofthe boycott and secondary boycott provisions, particularly in
the Commonwealth statute, one has to be careful that orlight of the Federal Act’s willingness to provide a right to
does not make a judgment about the quality of legislation bygtrike and 72 hour strike free bargaining period.
its volume. My experience of Commonwealth drafting isthat The Hon. M.J. ELLIOTT: | indicate my opposition to
itis ponderous and quite unintelligible in many respects, anghis clause.
thatis just a ger]era! reflection of the way the Commpnwealth Existing clause struck out; new clause negatived.
approaches legislation. On many occasions our Parliamentary
Counsel draft things brilliantly and simply. They frequently
express the same principles but in very much less verbiage
than the Commonwealth draftsmen. As | said, the Common-
wealth dr_afting :_;tyle is frequently quite u_nint_elligible. part in industrial proceedings, etc.
| am disappointed that the Hon. Mr Elliott is not support- . .
ing clause 216, and | indicate that, although | have expressed The Hon. R.R. ROBERTS: | move:
concern about the Federal legislation and | have concerns Page 86, lines 29 to 31—Leave out ‘An employer must not
about merely adopting what is in it, for the moment | would discriminate against an employee by dismissing or threatening to

) . ismiss the employee, or prejudicing or threatening to prejudice the
be happy to support the Hon. Mr Roberts’ amendment if th mployee in, employment’ and insert ‘An employer must not harm

clause is deleted. or disadvantage an employee’.
The Hon. M.J. ELLIOTT: | certainly concede that S . . .
éwas our original intention to seek the deletion of this clause

[Sitting suspended from 10 to 10.15 p.m.]

Clause 218—'Discrimination against employee for taking

lengthy legisiation does not make good legislation but no ecause of earlier amendments we had moved to clause 109
does short legislation make good legislation, either; otherwis )

you would need only one law for the State, and it would eing mindful of the failure of that amendment but aware of

provide that people should not be bad. Quite clearly, if ythe comments made about the adequacy of this clause vis-a-

have something that is complex you cannot handle it in jus\(IS the Government's position by the Hon. Mr Elliott, | again
afew sentences. That s the point | was really making, and ddress the question. The Government wants to encourage

do not believe that that should have gone unanswered enterprise bargaining and seeks to entice. wquers away from
The Hon. R.R. ROBERTS: | agree with the propositic;n close reliance upon the court and commission as settlers of
put by the H.on.. Mr Elliott and.the Hon. Mr Griffin to delete dispute. In a range of areas we have pointed to previously it

it completely. My amendment actually says ‘oppose andyro oy 5 SO0 B S0NE O ikt seeking tomit
insert’. What we are now doing is opposing it. : 9

e access to an umpire and hence some sense of civilised
WOIIZ?W’?r?;é t}é.i-lt—l. ,Srrelmgﬁ IOFi)rl:t %’gul}fcfgﬁsf;tlgrggf ?Jn conflict resolution, it also seeks to limit the ability of workers
: yougoing to put 'to empower themselves for alternative forms of such
secondary boycotts, or are you just going to oppose?

The Hon. R.R. ROBERTS: The Hon. Mr Elliott says he res|°'“t'°”' is a vision of industrial relai i
wants it taken out altogether. n essence, It IS a vision of industrial relations whic

The Hon. K.T. Griffin: But | am saying that | am happy envisages more disput_a_tions over conditions of worl_<! bt_Jt the
to support your amendment to insert. cont(ol of thisina punitive way rather than by conciliation.

Clause 217— Interferenpe with c.ontractual relations.” " handedness—but attacks, by deletion, important

The Han. K.T. GRIFFIN: | move: related protections. If it is the Bill's intention to provide true
Page 86, lines 21 to 27—Leave out the clause and substitute N&fotection as claimed in the identifier to this clause, the

clause as follows: . . - o
217. (1) A person must not— clause itself needs rewording. As it is, the only protection is

(a) interfere, without justification, with contractual relations; or Narrowly related to the employment relationship. But work
(b) attempt, by intimidation, to prevent or dissuade another fromis much more than a narrow legal construct. What is the point
entering into a contract, or from exercising contractual rightsin preventing an employer actually fixing an employee if we

_ orcarrying out contractual obligations: do not prevent the employer seeing the employee?
with the purpose of causing, or influencing the course or outcome . . L .
of, an industrial dispute, bringing about or influencing the course or ~ The first action prejudices the employee by taking away

outcome of negotiations on an industrial matter, or causing oher or his employment, but there are other jobs and social
encouraging a contravention of this Act. _safeguards during transition. The second action also prejudic-

(2) A person who contravenes this section commits a tort that i i ; ; ;
actionable in damages before the court or any other court wit%S the employee, arising directly from the work relationship.

jurisdiction to hear and determine claims in tort up to the amount of TOWeVer, this prejudice may mean that the worker keeps her

the claim. or his job but loses their house and indeed all their material
(3) This section does not derogate from other rights and remedigsossessions. How can the worker be said to be protected from
available by statute or at common law. discrimination by the employer over industrial action when

This amendment relates to a new provision in the Governsuch events are possible? However, a relatively minor
ment’s Bill. Clause 217 of the Bill includes into the statute wording change to subclause (1) will provide the protection
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the Bill’s drafters claim of it. | commend the amendmentto  The Hon. R.R. ROBERTS: | move:
the Committee. Page 87, lines 24 and 25—Leave out ‘A person must not harass
The Hon. K.T. GRIFFIN: Having just received a copy an employer or employee or apply improper pressure to an employer
of this amendment, | have not yet had an opportunity to fullyor émployee’ and insert ‘A person must not coerce an employer or
analyse the consequences of it. employee'.
The Hon. T.G. Roberts: It aimost guarantees fair play. The amendment seeks to provide the same test for employees
The Hon. K.T. GRIFFIN: It guarantees that | might talk as exists for employers with respect to improper pressure,
for longer! etc., related to enterprise agreements. The Bill provides that
The Hon. M.J. Elliott interjecting: a person must not harass an employer or employee or apply
The Hon. K.T. GRIFFIN: No, | am tending to be onthe improper pressure to an employer or an employee to prevent
more conservative side, and | presently tend to the view thalr discourage the employer or employee from supporting or
| will not be supporting it. entering into an enterprise agreement or seek to induce them
The Hon. M.J. Elliott interjecting: to seek a variation or rescission of the said agreement.
The Hon. K.T. GRIFFIN: I do notwant to keep this one However, there is a higher test with respect to employers
alive, because | think the provision is satisfactory as it is. Thén that subclause (2) provides:
language of clause 218 is consistent with other provisions to - A person must not coerce an employee to enter into an enterprise
which we have given consideration, which relate to the issuegreement.
of discrimination. For example, there is clause 110, and therghe Bill says that if a union official, for example, at a
are others, all of which focus upon discrimination. Becausgneeting sought to dissuade employees from entering into an
that is the thread throughout the Bill, I believe that we oughienterprise agreement because they believed the terms of the
to maintain the consistency of language and concepts.  agreement were below the standard, that would be an offence.
Clause 110 is one of those, and clause 111 is anotherHowever, for an employer to be convicted of an offence, it
think it is quite clear that the employer must not discriminate must be shown that they have coerced the employee to enter
prejudice or threaten to prejudice an employee for any of thehto an enterprise agreement. Therefore, an employer who
reasons that are clearly identified. When | read the Hon. Mgought to discourage employees from seeking advice from a
Roberts’ initial amendment, | decided to oppose the wholginion official or employee ombudsman, for example, as to
clause, because | thought that it was just not in the interestgeir rights under the enterprise agreement or who harassed
of anybody, but | tend to the view that the amendment whichhem or sought to induce them so that they would not seek a
is now before us ought to be rejected. variation or rescission of an enterprise agreement would not
The Hon. M.J. ELLIOTT: Before I consider my final pe convicted of an offence as it must be coercion. The

position on this | would appreciate if the Hon. Ron Robertsamendment simply makes the same ground rules applicable
could give an example of discrimination which he feels histg all concerned in relation to coercion.

amendment would cover and which is not currently encom-  The Hon. K.T. GRIFFIN: | oppose the amendment. |

passed within the clause as it stands. think that the Government's provision is broader. It deals

The Hon. R.R. ROBERTS: | am advised that the \jth harassment and improper pressure in relation to an
definition is broader where it deals with dismissals. Othe@mpbyer or emp|oyee, so itis even handed. Coercion is dealt
forms of pressure can be applied by shifting employees frogith in subclause (2). The Hon. Mr Elliott's amendment
one section of a plant to another section, or by putting them-—seeks to address the issue of the provision of advice to a party

The Hon. K.T. Griffin: That would be prejudice, surely. or potential party to an enterprise agreement. | do not suggest
There would be no harm or disadvantage in that, butit coulghat | will support that, but at least there is an issue to be
be prejudice. ] addressed in relation to it, although I guess the difficulty with

The Hon. R.R. ROBERTS: It could be harm or disad- the Hon. Mr Elliot's amendment is that it refers to a
vantage by changing classifications of work, shifting themegistered association rather than to what has been consis-
around and still providing them with useful work but tently referred to throughout the Bill as an association. |
disadvantaging them nonetheless. | am told that the crux qfannot see how what the Hon. Mr Roberts seeks to do can be
it is to take away actions against employees which causgn improvement. | do not believe it is an improvement; |

disadvantage because of some action that they have begifink it tends to limit the operation of clause 220(1).
involved with which does not confine it just to dismissal of  The Hon. M.J. ELLIOTT: | move:

threats of dismissal or harm. :
. L Page 87, after line 31—Insert—
The Hon. K.T. GRIFFIN: | suggest that what is in the (1a) The provision of advice in a reasonable manner to an

Bill is adequate. It deals with prejudice or threats to prejudice employee about issues surrounding an enterprise agree-
and dismissal or a threat of dismissal. | should have thought ment (or potential enterprise agreement) cannot be
that what the Hon. Ron Roberts is doing—and | suppose we regarded as improper pressure under subsection (1).

should be happy to accept it—is limiting rather than broadenThis is an alternative way of handling the problem that the
ing because he said that an employer must not harm dion. Mr Roberts is addressing. When | looked at clause 220
disadvantage an employee. There is nothing about threatstavas concerned about precisely what entails harassment or
harm or disadvantage. Therefore, | believe it is an inadequatmproper pressure. That is difficult. | am not absolutely
response and that the Bill should stand as it is. confident that even replacing it in the way that the Hon. Mr
The Hon. M.J. ELLIOTT: My reading is that it has the Roberts has by the word ‘coerce’ clarifies things an awful lot.
potential to be narrower. In the circumstances, | shall not be | sought to further qualify this harassment or improper

supporting the amendment. pressure, or at least to define what it is or what it is not. My
Amendment negatived; clause passed. amendment says that the simple provision of advice in a
Clause 219 passed. reasonable manner, if you are providing advice to people,

Clause 220—'Improper pressure, etc., related to enterprisgannot in itself be construed as being improper pressure.
agreements. There is a question as to what harassment or improper
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pressure implies. | want to make it plain that the provision ofthe view that, because the present section 163 relating to
advice is in itself not unreasonable. If you grab someone bguarantees allows for an arrangement to be approved by the
the collar and want to lecture them rather loudly you certainlyMinister—and that is already in the existing Act—it was
would not be behaving in a reasonable manner. anomalous not to include that provision also in section 162.

The Hon. K.T. GRIFFIN: | oppose the Hon. Mr Roberts’ If the present Act allows that consent to be given by the
amendment and support the amended amendment of the Hdviinister in relation to one provision, which is similar, why
Mr Elliott. not the other? We were just ensuring that the anomaly was

The Hon. R.R. Roberts’ amendment negatived; the Horeliminated and that in the event of some special circum-
M.J. Elliott's amendment carried; clause as amended passegtances there was somebody who could quickly give an

Clause 221—'False entries. approval, and do it cheaply, rather than having to go to a

The Hon. R.R. ROBERTS: | move: commission to get that approval. What we have done, as |

Page 88, line 10—Leave out ‘Division 7' and insert ‘Division 8'. SaY; inrelation to clauses 223 and 224, is to ensure that there
igga consistency of approach in relation to ministerial consent.

The Hon. M.J. ELLIOTT: Who precisely does the
Minister contemplate is likely to be making these payments—
premiums, bonuses or whatever?

The Hon. K.T. GRIFFIN: | must confess that my first
reaction was that | could not think of a reason, but it has been
Division 8. explhained t? me that ithis desil?ned tobdet?wl \;wtt;] a si_tuation

) . . ... such as a training scheme. It may be that there is some

The Hon. K.T. GRIFFIN: According to my advice, itis t(:hari'[able organisation which pays a premium or bonus to an

presently a Division 7 penalty, and that is a $2 000 fine. | ; :
seems not unreasonable to have it at that level, whatever tﬁmployer to employ and train a person as an apprentice or a

present position. However, | am assured that the prese
position is Division 7.

The Hon. R.R. ROBERTS: The advice provided by the
Attorney-General picks up the principle involved in our
amendment that it be the same. Obviously the advice whic
was received and on which this amendment was drafted w : : :
wrong. We accept the Attorney-General’s point and it shouljﬁrsﬁebﬁgi gQ/eRS gegg:ecrlt(slel'uhgehptgrtshoensrlr?fs,tbnuc:;sk for or
z:z;rgtthe same as itis. | will therefore withdraw my amenOI'receive any consideration of the premium or bonus or engage

The Hon. K.T. GRIFFIN: | can give a positive assurance or employ the person.

- The Hon. K.T. GRIFFIN: Yes, | am talking about—
on the most up-to-datg statute .that breach of section 160 The Hon. R.R. Roberts:You cannot ask for it, and then
brings a penalty of a Division 7 fine.

Clause passed the Mir}istt_ar can approve it being paid. Itis !Ilt_agal to ask for

: or receive it. In what circumstances can a Minister say, ‘Well,
Clause 222 passed. o

. . you can handle it.?

ticeil?)lrjjsl?nizc?r?s”_ No premium to be demanded for appren The Hon. K.T. GRIFFIN: The point is that you must not

: doitand there is an offence created. What this allows is that,

The Hon. R.R. ROBERTS:| move: if someone has a scheme—it is not so silly as you might at
Page 88, lines 19 and 20—Leave out subsection (2). first think—you are prevented from doing it—

The Opposition amendment would allow the existing The Hon. R.R. Roberts:By law.
legislation with respect to this matter to be maintained. The The Hon. K.T. GRIFFIN: By law, but there is an
Government's Bill allows for the very thing that is supposedexception that, if you get the approval of the Minister, you
to be outlawed by this clause of the Bill, namely, that acan do it. That is what this proposes. It is simple.
person, for example an employer, cannot ask to receive any The Hon. R.R. Roberts: Take the first one.
consideration or premium for engaging or employing a person The Hon. K.T. GRIFFIN: No, they relate to different
as an apprentice or a junior. Under subsection (2), thenatters. They follow the scheme of the existing Act except
Minister is able to approve of any scheme that the Ministewe now have the provision for approval by the Minister in
deems appropriate. This is not done by regulation and is ndioth clauses. If you look at it carefully, it means it is illegal
subject to any parliamentary scrutiny: it is entirely theto ask for or receive any consideration, premium or bonus and
Minister’s discretion and as such should not be approved bgo on.
the Parliament. The Hon. R.R. Roberts:Ask or receive.

The Hon. K.T. GRIFFIN: Section 162 of the present Act  The Hon. K.T. GRIFFIN: That is right. That is no
deals with a similar provision in relation to premiums to beproblem. You have to read it in context. You cannot ask for
demanded for apprentices or juniors, and it is correct that thié, you cannot receive it, but you can go to the Minister and
present section 162 does not allow for an arrangemersay, ‘| have a scheme which can be subject to your approval
approved by the Minister. Present section 163 relates tand, if you approve it, there is no offence.” What is so stupid
illegal guarantees, but that provides that the Minister maybout that?
consent to a guarantee or promise to pay a sum of money in The Hon. M.J. ELLIOTT: Quite plainly clause 223 is
the event of the behaviour, attendance or obedience of as much as anything about either a person or their parents not
apprentice or employer not being satisfactory to the employhaving to pay out money for their child to get a job. That is
er. clearly to be supported and very necessary. Subclause (2) is

Section 162 relates to apprentices or juniors; section 168pplicable only where the Minister approves, and | cannot
relates to an apprentice or employee. The Government toddelieve that even the worst of the Ministers in this or the

This amendment seeks to leave at the same level the fines
they are presently in legislation, that is, to go from a Division
7 fine as in the Bill to a Division 8 fine.

The Hon. K.T. GRIFFIN: Division 7 is a $2 000 fine and
Division 8 is a $1 000 fine.

The Hon. R.R. ROBERTS: My advice is that it was

nior. I am not aware of what such schemes might be
ailable from time to time. It does not seem to me to be
unreasonable in those sorts of circumstances that, rather than
outlawing it completely, one ought to provide at least some
echanism by which an approval in the really deserving
ases and quite independent cases can be approved. The Hon.
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previous Government would have approved of a schemmdenture or of being taken on as an apprentice but, as soon
where Mum and Dad would be paying up front to buy theiras the age limit of 18 is reached and the bonuses are offered
kids a job. for employment, they are put off. The parents then chase the
The Hon. K.T. Griffin interjecting: employers to find out how their indenture has been cancelled
The Hon. M.J. ELLIOTT: No. So, clearly what the only to find that they have not signed an indenture. If
clause is initially aimed at will not be circumvented. Al- something is to be written into legal guarantees and there is
though | do not think it is very tidily done, recognising that no reference to it in the section before us—and | do not think
it is at the discretion of the Minister, | am sure the Ministerit is included in any of the amendments—I wonder whether
will not approve the buying of jobs by relatives or even by theit could be considered at a later date.
individuals themselves. | think that JobStart schemes and The Hon. K.T. GRIFFIN: | am happy to give consider-
those sorts of things are possible. In fact, it would appear thation to that matter.
JobStart schemes might even be illegal in the absence of this Amendment negatived; clause passed.
subclause (2). Clause 225 passed.
The Hon. T.G. ROBERTS: It appearsto me thatitisone  Clause 226—'Recovery of penalty from members of
of those clauses that really does not need to be in there. Ti&ssociation.’
identification by the Opposition of the removal of line 20  The Hon. R.R. ROBERTS:| move:
recognises that there are complications in it. If the sign of the  page 89, line 8—Leave out ‘or other monetary sum’ and insert
times is that provisions are made for parents not to brib&inder this Act’.
employers to put on trainees and apprentices, then we are The Hon. M.J. ELLIOTT: | understand that this is meant
moving into very sad times. There are other ways in whicho be a rewording of the old Act, but it does not leave in the
pressures are applied to employers, rather than monetafbrds ‘under this Act’. So, effectively what the Hon. Ron
amounts. Itis generally friendships being taken into considerRoberts has done is to return this to the same form as in the
ation, dues being called and old favours being repaid. Vergrevious Act, and | was under the impression that that was
rarely do people get on the auction block. We do not want téhe Government’s intention with this clause.
getinto a position in this State where we write into legislation  The Hon. K.T. GRIFFIN: | think it is okay, and for the
rules or regulations that do not allow us to take into accoungoment | will not oppose it.
some of the Federal schemes that are being offered. The Hon. M.J. ELLIOTT: I support the amendment.
In relation to the employment of juniors and trainees, we  Amendment carried.
should take into account the myriad of schemes or rules that The Hon. R.R. ROBERTS: | move:
are running in relation to Federal schemes. The essence of all Page 89, line 11—Leave out ‘or other sunm.
the schemes is that you do not offer incentives over and o
above the ones already offered to employers to take on young '€ Hon. K.T. GRIFFIN: This amendment makes a
people, because you end up then with some displaceme??’imsense of the provision. Subclause (1) provides:
from genuine schemes and jobs. What we want to do is If an association is ordered to pay a penalty or other monetary
encourage people to take on extra young people. If we arg'™- -
going to leave the clauses in the legislation, they should notherefore paragraph (a) has to refer to ‘the penalty or other
only apply to young people. They should apply to allsum’.
positions. It has not been explained very well to me. The Hon. M.J. Elliott interjecting:
The Hon. K.T. Griffin interjecting: The Hon. K.T. GRIFFIN: You have not deleted ‘or other
The Hon. T.G. ROBERTS: | can tell you now that some Monetary sum’; you inserted—
schemes are operating amongst the migrant communities, The Hon. M.J. Elliott: That was the amendment which
such as the Viethamese, where they pay a section of theifas carried unanimously.
weekly wage to people who they think were responsible for The Hon. K.T. GRIFFIN: Sorry, | misunderstood the
employing them. There are schemes running out there thggrlier amendment. | thought we were inserting ‘under this

apply to adults. Act’ rather than deleting ‘other monetary sum’.
Amendment negatived; clause passed. The Hon. M.J. Elliott: He just conned you; don’t worry
Clause 224—'lllegal guarantees.’ about it. )
The Hon. R.R. ROBERTS: | move: The Hon. K.T. GRIFFIN: That is probably not unexpect-

Page 88, line 24—After ‘A person must not’ insert ‘without the ed at this hour of th? nlght. We will review that, anyway.
consent in writing of the Minister’. Amendment carried; clause as amended passed.

Clause 227—'General defence.’
The Hon. R.R. ROBERTS:| move:

Page 89, after line 24—Insert subclause as follows:
(1A) Anindustrial agreement in force under the former Act

The Opposition’s amendment simply reinstates the current
provisions regarding illegal guarantees with respect to the
employment of apprentices or juniors as currently exists

under the Industrial Relations Act 1972. immediately before the commencement of this Act
The Hon. K.T. GRIFFIN: 1 think the Bill as drafted continues in force under this Act until superseded by an
covers that point under subclause (2), which deals with the award or enterprise agreement under this Act.

approval of the Minister. Therefore, the amendment is noThis amendment allows that, where an employer is able to

necessary. This clause is now consistent with clause 223. make out a defence under subsection (1) that another person
The Hon. M.J. ELLIOTT: Onmy reading of it, itis only  is responsible for the act or omission constituting the offence,

a drafting matter. | think it is adequately covered, so | do nothat person can be held responsible and can be prosecuted and

support the amendment. convicted of the offence as if the person were the employer.
The Hon. T.G. ROBERTS: One of the problems Ifthe Opposition's amendment fails an absurd situation could

involving guarantees to young people and apprentices is thatise where employers, to avoid their obligations under the

employers take on young people with a promise of arAct, could set up other employees to take the consequences
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of what was in reality the employer’s act or omission, andsame as satisfying the next court that the other person has
thereby no-one could be held responsible or be prosecuted foeen guilty of an offence and, therefore, ought to be con-
the offence. victed. In the normal course, once the defence has been
The Hon. K.T. GRIFFIN: This subclause is superfluous. established and the employer acquitted, the prosecuting
Clause 227 deals with the defence; the new subclause (1Authorities would then have to prosecute the next person,
provides that, if the defence is made out, the person respoprovided they had sufficient evidence to establigbriana
sible may be prosecuted and convicted of the offence. | woulaciecase and then to prove it beyond reasonable doubt. So,
have thought that it is a matter for the prosecuting authoritiegou have different steps. That is why | argue that technically
and that there are actually two different processes. We aiieis superfluous. Let us not spend hours arguing about it,
talking about proceedings against an employer for an offencéecause it is of no consequence.
in which the employer would be entitled to raise a defence. The Hon. M.J. ELLIOTT: Itis not my intention to spend
If that defence is established then the employer is nohours arguing about it, but the point is that quite often the
guilty. However, that does not mean that the prosecutingposs disclaims any knowledge of the offence. When they find
authorities either must or must not prosecute the person whhemselves in the courts, some people suffer an amazing loss
has actually committed the offence. That question is one foof intelligence, have serious lung problems or whatever else.
the prosecuting authorities depending upon whether or not The Hon. T.G. Roberts interjecting:
there is sufficient evidence. All that subclause (1A) statesis  The Hon. M.J. ELLIOTT: That's right. There is a host
that that person may be prosecuted; so what? That is goingf things from which they could very quickly suffer. Never-
to be the approach of the authorities, anyway; if they have thgheless, presuming that somebody else has been responsible,
evidence which they believe establishesrana faciecase  the implication of the amendment and in what was contained
the prosecution will be initiated. If they do not have sufficientin the Act is that somebody else should be charged. The real
evidence the prosecution will not be initiated. However, thadifficulty is—and this is what the Attorney-General may be
is unrelated to the capacity of an employer to establish 8aying—that that in itself does not actually create an of-
defence. | therefore oppose the amendment. fence—there is no penalty there—but the problem is that, if
The Hon. M.J. ELLIOTT: This clause is supposed to be you go to any other provision in the Act, | doubt very much
a rewording of section 170, and | understand that it was nahat you could actually prosecute anybody other than the
meant to produce a substantial change. The last sentencegfiployer.
section 170 provides: An employee has been severely disadvantaged, underpaid,
... and on such a defence being made out that other person maghatever else: an employer’s defence is, ‘Well I didn’t do it,
be charged and convicted of the offence as if the person was thﬁ)mebody else did, and, as a consequence, although the
employer. employee suffered, nobody has ever been found responsible
In other words, exactly what is being proposed is what wasor anything. There is an obvious internal inconsistency with
in the old legislation. | understood the Government'sall this and the question is: what responsibilities does an
intention with this clause was to modernise its wording buemployer ultimately carry? | must say that neither this clause
essentially to keep it the same. In those circumstances,ror the clause that is replacing the provision in the present
would argue that what is being proposed by the Hon. Romct essentially addresses that question.
Roberts is not unreasonable at all. o Both this amendment and the clause in the old Act then
The Hon. K.T. GRIFFIN: It was also our intention to  tried to pass it off to somebody else and said they should be
remove unnecessary verbiage. | acknowledge what the Hoprosecuted but, in fact, | do not think the instrument is
Mr Elliott said, but even in the present Act it does not makeactually there to do it, nor is there any obvious penalty. So,
sense. If it makes everybody comfortable, | suppose it can bgere are problems. | wonder whether the Attorney-General,

putin. | cantell the Committee thatinreal life— ~ recognising those difficulties, might at least give an undertak-
The Hon. T.G. Roberts:Ifit doesn’t make sense, it suits ing that that might be examined, so that it might be con-
the Bill. sidered at another time. Obviously, we will not do it in this

The Hon. K.T. GRIFFIN: It might suit those who want  sessijon, but | ask for an undertaking that that might be
to argue consistency with the old Bill. It is technically examined to see whether or not that matter could be better

incorrect to put it in that provision, anyway. But in practice handled. In the interim, in terms of keeping consistency with
and in accordance with the law, if someone has committed aghe old Act, | will support the amendment.

offence, it does not need the Act to say, ‘If you've established The Hon. K.T. GRIEEIN: | do not think that it makes

a defence that somebody else did it that other person may lignse but, if someone else has committed an offence then,
prosecuted,” because that person will be prosecuted if theggovided there is evidence sufficient to prove it beyond
is sufficient evidence. So, | just say that it is superfluous—reasonable doubt, | would expect the prosecuting authorities
The Hon. R.R. Roberts: You're ignoring the situation g prosecute. That is really as far as | can take it.
where an employer nominates someone to act on his behalf. 'Amendment carried; clause as amended passed.
The Hon. K.T. GRIFFIN: No, it— ’ Clauses 228 and 229 passed.
. d-.rh; I—||on. RR. Rotbelf]t_s: YOltJh don't lpros?cute tthe Clause 230—‘Proceedings for offences.’
individual: you prosecute him as the employer’s agent. . .
The Hon. K.T. GRIFFIN: With respect, that is not the The Honj K.T. GRIFFIN: ‘I mov?. _ ‘ .
issue. The issue is that, in a prosecution against an employer, Pag€ 90, line 12—Leave out ‘before’ and insert ‘summarily by'.
if the employer can establish a case that someone elddis is a technical amendment. It seeks to recognise that
committed the offence or was responsible for the act opffenders are dealt with summarily before an industrial
omission constituting the offence, then the employer is nomagistrate.
guilty. That is the first point. The next point is that the  The Hon. R.R. ROBERTS: Seconded.
employer may have satisfied the court that someone else was Amendment carried; clause as amended passed.
responsible for it, to establish the defence, but that is not the Remaining clauses (231 and 232) passed.
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Schedule 1—'Repeal and transitional provisions. The Hon. K.T. GRIFFIN: The Hon. Mr Elliott needs to
The Hon. R.R. ROBERTS: | move: recognise that there are a large number of industrial agree-
ments and we want to reduce the different categories of

- ) agreements and awards and minimise them as soon as
The Opposition allows that whatever right of entry a”dpossible. Two years is a long period.

inspection has been conferred by an award made prior to theé The Hon. T.G. Roberts interjecting:
coming into force of the Government’s Bill will remain in The Hon. K.T. GRIEEIN: Some of the industrial

Page 91, lines 23 and 24—Leave out paragraph (b).

. .'agreements have been in force for a considerable time and it

o . ' NS time to move towards the enterprise agreement stream or
Act. If the Opposition’s amendment with respect to the nghtan award P 9

of inspection is upheld by the Legislative Council, then ", 1o0 1 5. Elliott: If you have only one enterprise
paragraph (b) is redundant. If it is not, it is most Important. 1 missioner with all these industrial agreements coming on
that the Council uphold the right for existing awards that haveat the same time. it would not be oo clever
the right of entry provisions in them to continue in force until ’ )

. .. The Hon. K.T. GRIFFIN: Anyway, we are saying that
g‘;ﬁ:ﬁ:ﬁfersww either by a new award or anew enterpn\;;\’% think 12 months is correct. The Hon. Mr Elliott says two

The Hon. K.T. GRIFFIN: This is consequential on what years. We can give further consideration to that, but his

has already been considered by the Committee. The right gfm_?rr:drlzent II\?I bglt.e;t'fhan not(;ung.t ied: the Hon. R.R

entry and inspection has been amended. It has been esﬁ"?ébefts’ grr]ﬁen:jmtla?lt i:égg\r;eénen carried, the rmon. k.1

lished but it has also been written down to a certain extent o .

under the amendments that have already been passed.The Hon. R.R. ROBERTS:| move:

Members should remember that these relate to transitional Page 92, Lines 1 and 2—Leave out paragraph (b).

issues and, in order to ensure that the awards are interpretednderstand that this is consequential on other matters, and

consistently with the new legislation, it is essential thatl understand the outcome of it. The Opposition’s amendment

paragraph (b) remain in the Bill. with respect to the right of entry under industrial agreements
The Hon. M.J. ELLIOTT: | agree that this issue has is the same argument that the Opposition put in respect of

already been treated. It is a matter of consistency once thdause 5.

decision has been made and | am not supporting the amend- The Hon. K.T. GRIFFIN: | oppose the amendment for

ment. the same reasons | expressed in relation to clause 5.
Amendment negatived. Amendment negatived.
The Hon. R.R. ROBERTS: | move: The Hon. M.J. ELLIOTT: | move:

Page 91, lines 33 to 35—Leave out subclause (1) of clause 6 and Page 92, line 4—Delete ‘10’ and insert ‘20'.

insert— . .
(1) An industrial agreement in force under the former ActTh|s is another amendment on the run. | wish to replace the

immediately before the commencement of this Act continuestO-mMonth period with 20 months. We are now looking at a
in force under this Act until superseded by an award ortwo-year period during which industrial agreements would
enterprise agreement under this Act. be converted to enterprise agreements. | argue that the 10

The Opposition’s amendment allows industrial agreement@0nths was meant to relate to a year. Now that we have two
to continue in force until superseded by an award or ente¥€a's, | think a period of 20 months is more suitable.
prise agreement made under the new industrial Act. The The Hon. K.T. GRIFFIN: | have some concerns about
Government's Bill provides that the industrial agreements afhat. | recognise that it was 10 months in a period of 12
the very latest cease after 12 months from the commenceménonths. If one looks at the purpose of calling such a
of the Act or, if superseded by the enterprise agreemengonference, one sees that it is to facilitate the renegotiation
within that time frame. There are literally hundreds ofOf the agreement as an enterprise agreement, and | wonder
industrial agreements in force in South Australia and, as sucM/hether in the light of the longer period of 24 months it
the parties to such industrial agreements are perfectly hapgpight not be wise to keep it at 10 months or some period
with them to continue. It is an administrative burden onclose to that so that at least the process commences. It is not
employer and employee organisations to have to try t(g_orthe purpose of renegotiatioq but to facilitat_e the renegotia-
renegotiate all of these industrial agreements within such #on of the agreement. If there is the longer time frame there
t|ght time frame of 12 monthS, and no harm is done |nseems to be'nO harmin |eaV!ng It at 10 months to ensure that,
allowing those industrial agreements to continue in force untiln the following 14 months, if nothing has been done at the
such time as the parties determine to have them supersed®@int where the first conference is convened, the parties will
e|ther by a new enterprise agreement or an award under ﬂ?é]east be na pOSI'[IOﬂ Whel’e the pressure ISonto negO'[Iate.
provisions of the new Act. The Hon. M.J. ELLIOTT: The clause already contains
The Hon. M.J. ELLIOTT: | move: the words ‘as soon as practicable’. | also note that, while
,previously the commissioner may have held that meeting
‘within two months of the end of the period, | am now
We have passed amendments concerning enterprise agreglewing a leeway of four months.
ments that had a maximum term of two years. It would appear The Hon. K.T. Griffin: You could have a longer period
internally consistent that agreements now in force would havgyt accelerate it earlier.
a life of two years as well. The Hon. M.J. ELLIOTT: Yes, but | believe that having
The Hon. K.T. GRIFFIN: The Government opposes the the workload spread reasonably evenly is not a bad thing. The
Hon. Mr Roberts’ amendment and it is not happy with theimportant thing is that the job is done at the end of the two
two year period moved by the Hon. Mr Elliott. years, and | do not believe my amendment creates any
The Hon. M.J. Elliott interjecting: difficulty. I think it gives the enterprise agreement commis-

Page 91, line 35—Leave out ‘12 months’ and insert ‘two years
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sioner more flexibility, and we do not know at this stage what special circumstance case which | would be willing to
that workload will be like, so | think that flexibility is of use. accept, but | do not think that has been made for this Bill.

Amendment carried. The Hon. K.T. Griffin: Why not move that amendment

The Hon. R.R. ROBERTS: | move: as a holding operation, and we will give it further consider-
o ' ' ation?

Page 92, lines 16 and 17—Leave out subclause (4) The Hon. M.J. ELLIOTT: Very well. | move:

The Hon. K.T. GRIFFIN: The Government opposes the  page 92, line 16—Leave out ‘23 March 1994’ and insert ‘14 May
amendment; 23 March was the date that the Bill was intro1994'.
duced into the Parliament. It is not uncommon to have that Amendment carried.
sort of provision in a Bill if activities are likely to occur The Hon. K.T. GRIFFIN: | move:
which may be preJudlc!aI to a scheme or process or which Page 92, lines 19 and 20—Leave out subclause (1) of clause 8
relate to processes which are no longer applicable once thgq insert—
legislation is passed. (1) A certificate under section 144 of the former Act (a "section
We have one instance in the superannuation legislation, 28 SeRteRe) Coni s, B e e S el Y e
and stamp duties Bills have been introduced with a similar was issued) as a certificate of conscientious objection under
provision. In this instance we are anxious to guard against a this Act and a reference to an award or agreement to a section
flood of claims up to the date when the Bill might be assented 144 certificate will be construed as a reference to a certificate
to, recognising that it would have a long period of debate in of conscientious objection under this Act.
both Houses before being resolved and brought into operdhis amendment is consequential on earlier provisions which
tion. Such claims could be for substantial terms and condihave already been passed.
tions. They could be brought on, part heard, adjourned, part Amendment carried.
heard again, adjourned, and determined progressively, so they The Hon. R.R. ROBERTS: | move:
could have a very long application and thwart the intentions  page 92, line 27—Leave out *, unless the Governor otherwise
of the legislation. Therefore, the Government took the strongetermines,'.

view that we ought to ensure that, if an application for an  1ne Hon. M.J. ELLIOTT: This is consequential on
award or variation of an award was made, it ought to beprevious amendments.

determined in accordance with the principles, objects, and s0 A endment carried.

on, as from the date when the Bill was introduced into the The Hon. M.J. ELLIOTT: | move:

Parliament.
. Page 92, lines 29 and 30—Leave out ‘, unless the Governor
The Hon. R.R. ROBERTS:I did move the amendment, otherv&’ise determines,’.

but there was the kerfuffle and | did not read the argume
into Hansard.The Bill provides that any application for an The Hon. K.T. GRIEEIN: The Government intends to

g\évtzrr?n%re\éairrl]aggg orth]jZ?:: earlt/?trh Ztﬁl SM IZ;ZIaltigognAr ?Egu:g gerecommit the Bill tonight to deal with those amendments in
AR A - : S aM|ation to the courts process, because they have been on file

absurd situation in that the legislation is being debated in th“aor some time (earlier this week). They relate to this issue
Legislative Council in _th_e second week of May 1994. about which there has been some considerable debate. | do
A number of associations, both employer and employeg, ot intend to do anything more than say, in relation to clause
may already have lodged applications to the commissiog and these amendments, that | do not believe it is necessary
since 23 March 1994, and have done so under the existing remove them, on the basis of the second reading reply and
legislation. In addition, even if the Bill is passed by Parlia-gther debate during Committee on the issue of the court and

ment in its present form, there will be some weeks, if NOkhe commission. However, | recognise that the numbers are
months, before the legislation is proclaimed. In thosg,qt with me.

circu_ms_tances, the pa_rties should l:_)e free to have their_av_vard Amendment carried.
applications or variations determined under the existing g Hon. M.J. ELLIOTT:
legislation, or we should at least allow discretion to the
Industrial Commission to arbitrate as to which legislationit ) _
will conduct the hearing on after hearing argument from aliThis amendment is consequential.

parties and taking into account to what extent proceedings The Hon. K.T. GRIFFIN: | spoke earlier on all of these
have already commenced under the existing legislation. amendments. | do not support them.

The Hon. K.T. GRIFFIN: | oppose the amendment, and ~Amendment carried. _ .
| have already spoken to it. The Hon. R.R. ROBERTS: | move:

The Hon. M.J. ELLIOTT: The question of using the ~ Page 93, line 7—Leave out", subject to this Act,’.
date on which legislation is introduced should be treated witffhe Opposition amendment seeks to delete the words in
caution. There have been occasions when we have supporteabclause (1), ‘subject to this Act'. It makes clear that any
such a move, often relating to tax measures, because afsociation registered under the existing Industrial Relations
concern that everybody buys up beforehand in view of thé\ct 1972 continues as a registered association under the new
implications that can have on the budget. In general terms, wact without any ‘subject to’ conditions. The Opposition’s
do not back-date before the time of proclamation. | think theamendment provides for greater certainty for registered
Government may be stretching things a bit. | would beassociations and does not leave them open to attack through
willing to offer a compromise. Presuming that the legislationno fault of their own when the Government from time to time
is passed tomorrow, 14 May, | should be quite happy to entdsrings in industrial relations laws that affect their standing as
that date into the legislation, but not 23 March. | do not thinka body corporate.
the Government should work on the assumption that the Bill The Hon. K.T. GRIFFIN: We oppose the amendment.
will be passed. | think the Government would have to creatd hey must surely continue subject to this Act. The Act does

n?his, too, is consequential.

I move:
Page 92, lines 34 to 36—Leave out subclause (4).
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apply to registered associations and, if it was not specifically (a) fix a minimum rate of remuneration for a class of
provided that they should be subject to this Act, it would employees for whom there is no minimum rate
seem that they could then escape some of the provisions of that applies under subsection (1)(a); or

. e - . - . ; (b) vary a minimum rate previously fixed under this
this legislation. It is an appropriate provision to insert. It is section.

important that in the transitional arrangements those o . -
associations are in fact subject to this Act. The Opposition’s amendment provides that the minimum rate

The Hon. M.J. ELLIOTT: The legalese has got me. | of remuneration for employees is the award rate as it would

would have thought, if they were continuing as registered"1|Op|y or would be but for the existence of an enterprise
associations under this Act, they would have been subject @Jréement to the employee. This provides for the award
the Act, but the way it is currently written it implies without S&fety net with respect to enterprise agreements and the
any real reason that they may not be registered under the AGEn€duled minimum standards that the Government promised.
The transition is subject to this Act. | am not sure what it n a_ddltlon, it allows it in situations where there is no
means. It seems that the words are superfluous. If a register@gPlicable award rate—that is, in an award free area—where
association under this Act continues as a registered assocg2M€ 20 per cent of the South Australian work force is not
tion under this Act, once it comes under this Act it is subjec{cOVered by an award and therefore has no minimum rates of
to this Act. I do not see what those words achieve. There mak@ Or conditions.

or may not be any harm to them, but | would argue that they It allows for the commission, either on its own initiative
are redundant at best. or on the application of the Minister or the UTLC, to fix a

The Hon. K.T. GRIFFIN: | certainly do not interpret it minimum rate of remuneration for a class of employees for
as conditional, but | interpret that to mean that, if the Act'VNOm there is no minimum rate, or to vary a minimum rate

imposes obligations upon a registered association and if, il €10 dUSIV fixed dunder this §e|ctmfn. Thef OlelposmIon’s
relation to its incorporation, its duties, its responsibilities andamer;‘ meﬂt pr%w €s andessentladsa ety net g_r all employees
so on, it comes over as a continuing registered association bif*éther they be award covered or not. This ensures in

subject to whatever obligations may be imposed by this ActParticular that those 20 per cent of employees in South
I do not see that that is a problem. Australia with no award guarantee can be granted the

The Hon. R.R. Roberts interjecting: protection on the initiative of the Minister, the UTLC or on
The Hon. K.T. GRIEFIN: Itis under this Act—that is € commission’s own initiative. Whilst unions are free to

right. It is an incorporated association under this Act but,tsﬁr iﬁ amg::?( g?\r/gggrecégrtm?srﬂffn%?f;:{fgg%gﬁ?gﬂfj
unless you put in that it is subject to the provisions of the Act 9

there is a question, in respect of any particular requiremenjé many instances is more appropriately done at peak council

. oo . vel. The Government of the day may believe as a matter of
as to the way it should operate, as to the obligations which a olicy that an area of exploitation amongst a group of

imposed on its members, whether they are to be construedemployees who have been hitherto award free should be

a manner that is consistent with this Act. It may be that asubject to a minimum rate of pay and ask the commission to

E:}Lerre ?ﬁ:ccr :)pr::(r)nnef c :r:lw eistsgﬁﬁtsm: ctthgtr\gii’t érrrggzigi:éake such a ruling based on the evidence presented to it. This
' 9 ethod is far preferable to the Government of the day having

tion under the former Act, continues as a registered associ 26 power to Set minimum rates of remuneration for award-
tion under this Act’ so that it may be construed in a manne?:eepemployees

consistent with the Act, or something along those lines. .
) One only has to look at the United States, for example,
The Hon. M.J. ELLIOTT: | understand what the e .

o . : where after 12 years of the Reagan-Bush administration the
wording is attempting to achieve, bu_t ! do_ not feel h"’”OIOyFederal minimli/m wage standa%ds in that country did not
about the wording, if I can draw the distinction. As | u_nder-tmove one cent during that entire period despite very high
@ﬂation. The Opposition’s amendment allows for an
ndependent body such as the Industrial Commission to do
\@e job without political interference. | commend the

just because an association carries over by way of th
transitionary clause, that does not guarantee its existence
perpetuity under the new Act. There are certain clauses Whicef;mendment t0 the committee
talk about how an association may not continue in the longe :

y 9 The Hon. M.J. ELLIOTT: | support the amendment.

term. That is what the wording ‘subject to this Act’ is meant - o )
g ) When | think of all the difficulties we have in areas such as

to achieve. | will agree with the amendment but | note the .
intent. The intent does not cause me a problem but thgutworkers and the like there does not seem to be a total

wording does. answer to the problem, but it is a jolly good start. If we are

Amendment carried: schedule as amended passed. prepared to I_ool_( at setting minimum rates of pay outside
Schedule 2 passed ’ award areas it gives probably the best guarantee that we can

Schedule 3—Mini tandard f tion. give to outworkers despite all the very real efforts we make
chedule s—Minimum standard tor remuneration. by other legislative means. It is not just outworkers, but that

The Hon. R.R. ROBERTS: | move: is one example of an area where | believe that such a move
Page 102, lines 3 to 6—Leave out the clause and insert—  would be very responsible.
Minimum rate of remuneration . The Hon. K.T. GRIFFIN: The Government vigorously
1.(2) The minimum rate of remuneration for an employee

is— opposes the amendment. The concept of setting an award rate

(a) the award rate that applies, or would but for the for non-award employees is a major issue which is not one
existence of an enterprise agreement apply, to théhat ought to be taken lightly and certainly needs to be
employee; or ) examined carefully. What the Bill seeks to do in schedule 3

(b) if there is no applicable award rate—a rate of j5 get the minimum rate of remuneration for an employee to

;%@#gﬁrat'on fixed by the commission unde“h'swhom there is an award. That provides the safety net for

(2) The commission may, on its own initiative, or on applica- Persons covered by the enterprise agreement. What the
tion by the Minister or the UTLC— amendment of the Hon. Mr Roberts does is extend the



1076 LEGISLATIVE COUNCIL Friday 13 May 1994

minimum rate standard quite significantly. It does notprovisions of awards or industrial agreements which may
satisfactorily address the minimum rate standard and, ascbntain a limited period when absences on unpaid leave are
said, would enable a minimum rate to be prescribed foncluded in accruals as these awards or agreements continue
award-free employees. The amendment fails to provide anip operate.

capacity for employers to seek an order from the full Amendment carried.

commission for a minimum rate. This is a further problem.  The Hon. R.R. ROBERTS: | move:

[Midnight] Page 103, line 12—Leave out paragraph (b).
The Opposition’s amendment prevents an employee from
The Hon. M.J. Elliott interjecting: being paid a loading or an allowance in lieu of sick leave. Th_e
The Hon. K.T. GRIFFIN: I will not amend it on the run. am(_an_dment allows that a casual em_ployee need_ not receive
We oppose the amendment. aminimum scheduled standard for sick leave, as is currently
The Hon. M.J. ELLIOTT: | support it. the case under existing legislation. However, the Govern-

Amendment carried: schedule as amended passed ment’s Bill goes further in that it would allow, for example,
The CHAIRMAN: | draw the Attorney’s attention to a a full-time employee, in making an enterprise agreement, to

problem that has developed. He had an amendment on ﬂ}éade away their sick leave standard for a loading or allow-

Wich was out of sequence o fis st Viould everybody~ % W1 72y b8 ofconcideraly oss vate e
agree that we go back to it? ysp pery )

The Hon. K.T. GRIFFIN: | seek leave to deal with As a matter of social policy, Parliament should not
schedule 1 again. encourage employees to buy out their sick leave entitlements;

Leave granted. employees should be paid for the days when they are off sick.

The Hon. K.T. GRIFFIN: This amendment appears on If employees buy out their entitlement, when they fall ill or
the last page of my amendments. | was looking for it but [MUré themselves in a way which cannot be compensated
could not find it. | move- otherwise, they will find themselves in dire straits as a result

Schedule 1, page 93, After line 7—Insert the following subclaus©f their having no sick leave credit. _
esintoclause 12— _ o ) The Hon. K.T. GRIFFIN: The Government opposes this

(2), During the prescribed perigdo objection of a prescribed amendment. The Hon. Mr Roberts is trying to reverse the

0 akturé o the registration of an association under this Act may beyroyisions in the current Act under section 80 (6). Section 80
aken.

LThe prescribed period is the period beginning on the commencd€lates to sick leave, and subsection (6) states:

ment of this Act and ending on 1 January 1997. This section does not apply to employees of a prescribed
ZAn objection is of a prescribed nature if it is of a kind that was employer—

formerly prevented by section 55 of the Industrial Conciliation andgnd we are not defining that—

Arbitration (Commonwealth Provisions) Amendment Act 1991. or to an employee who in terms of his or her employment

The amendment is necessary to continue existing arranggsceives an allowance or loading in lieu of sick leave.

ments for the complementary registration arrangements 6fho Hon. Mr Roberts’ amendment would allow double

State and Federal associations under the existing Act a’HJ;)ping by employees. It would permit an employee who

incorporate those arrangements into the new Act. receives an allowance or loading in lieu of sick leave to still
The Hon. R.R. ROBERTS- No objection. _ get a minimum of 10 days per year sick leave, and that would
The Hon. M.J. ELLIOTT: As it reads to me, it says, pe grossly unfair to that employer and would not in any sense

‘During the prescribed period, no objection of a prescribed,e consistent with the provision of a minimum standard in the
nature to the registration of an association under this Act may-hedule.

be taken.’ Does that include not just continuing associations The Hon. M.J. ELLIOTT: | wonder whether or not we

- ; e \ .
but the registration of new associations? may have unintentionally created a loophole. The Govern-

It Trel TogthE GFRIc'i:Fr”\IkAlttlsltnrOtl r(talat?dftodthrat”atrall.i ‘ment has said that there will be a minimum standard as far as
s refated to the mederal ACt. 1t relates to lederally eg.senterprise agreements are concerned. It is also supposed to
tered associations and their registered affiliates or associat;

at the State level. It really just carries over from the existin b8 the case tha.t,.under an enterprise agreement, you cannot
L ) ggo below the minimum standards. However, you might find

legislation. .. yourself in an agreement where an employer might make an
Amendment Qarf"?d' schedule 1 as a”.‘e“ded p:’;\ssed. offer to employees that in lieu of the minimum sick leave
?ﬁhel_?me i? I\(/Islgllr:g”rr\wl.stlandard. for sick leave. entitlement they would receive a loading or some other
Page 182. Iiné é—Leave oﬁt ‘OT:t\J/s,eénce’ from the definition Ofallowance_. Although you are _supposed to ha_1ve a minimum

‘continuous service'. standard, in that case the minimum standard is being waived.

This amendment corrects a drafting error in schedule 4 anfit this time of the night | am not sure whether my logic

a similar error in schedule 5. Under this schedule théircuits are all working but—

definition of ‘continuous service’ includes a period of paid ~ The Hon. K.T. Griffin interjecting:

leave or absence. The Government'’s intention in this clause The Hon. M.J. ELLIOTT: That means that throughout

is to include paid absences only within the definition ofthis entire debate | have misunderstood what the Government

‘continuous service’. Employers have pointed out to theéhas meant by ‘minimum standard’. | did not understand, and

Government during consultation on the Bill that this clausd do not believe the Bill is constructed in such a way, that

may be interpreted to include sick leave accruals during aninimum standard matters are actually negotiable. Whilst

period that an employee is on leave without pay for aryou could move up and down in relation to award matters—

extensive period. Such a provision would deter employeras one thing goes up another goes down—I did not get the

from granting unpaid leave and would be undesirable on thampression that minimum standards were negotiable. That is

ground alone. The amendment reflects the Governmenttertainly not the way in which the legislation is constructed.

initial intention. It does not, however, cut across any existingret clause 2(b) appears to allow a thing which is supposed
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to be a non-negotiable to be turned into one. | do not believemployee or another employee being paid a loading rather
that was the intention. than taking sick leave. We believe that is not the intention.

The Hon. T.G. ROBERTS: It appears that the new  The Hon. K.T. Griffin interjecting:
huddle has been brought about by a provision that the The Hon.R.R.ROBERTS:Casual employees, whichis
Government finds necessary. In another contribution, | mad@ paragraph (a).
reference to the fact that the transfer of family leave for The Hon. K.T. Griffin: The present Act doesn't apply it
parental reasons should not have been able to be transferredly to casuals.
and converted as part of a 10 day entitlement. | did make The Hon. R.R.ROBERTS:The Hon. Mr Elliott is quite
reference to the problems of people transferring their sickight: itis nonsense to start putting all this into schedules. We
leave to paid provisions. The Attorney-General referred to th&ave determined what it is and, obviously, the prescriptions
previous Act which made reference to payouts in certai®f an award or agreement cover the people who are in the
circumstances, but they apply only to casuals and not tagreement. | agree thatitis really not necessary but, as far as
permanent employees. Some industries have specifi@sual employees is concerned, itis well known that they get
problems associated with them that bring on illnesses thd 15 per cent loading generally in lieu of sick leave, holiday
other industries do not have. Some people are exposed to &rave and all these other things. There is no need for para-
sorts of circumstances that we are lucky enough not to bgraph (b) if there is no clandestine reason.
exposed to. The worst we are exposed to is ultraviolet The Hon.K.T. GRIFFIN: The Bill determines to whom
lighting and dry air. the minimum standards apply. What the schedule does is
An honourable member: Hot air. merely say that it does not apply in relation to certain people.

The Hon. T.G. ROBERTS: Yes, but only coming from | suppose you copld put thatin the Act_when you are talk!ng
. L D - about to whom this applies, but we felt it was clearer drafting
the other side. A principle is involved here: it is obvious tha'[to deal with that in each of the particular standards. At the
the Government believes that sick leave can be tradeablﬁ].oment a person who is en g ed and paid as é casual
The Hon. Mr Elliott has put forward the view that the P 9ag P

- o loyee gets 20 per cent loading. That is designed to
minimum standards that people require in the award syste P
should not be tradeable and they should remain minimum gmpensate for the fact that a casual employee does not get

. 3ick leave, annual leave and long service leave. One has to
If there are other ways that people want to pay bonuses, fin . '
go ahead and pay geople Ft))on%ses baseg o¥1 the amount sk if a casual employee has an agreement, why should the

value of their sick leave, but do not transfer the sick Ieaveccf)isual employee then be entitled to the minimum standard for

into payment for those reasons. People will be coming t(?lck leave, for example, when already that casual employee

. : . i ing? i
work sick after they have traded it. There are cwcumstance\% getting a 20 per cent loading? In relation to an employee

where there is unlimited sick leave. Some industries are no Qto altstﬁzl?n%rlr?gr(:tlgglllg\:vglm\gas?cclf Ig]alxl/eeut c()) Lsgzl;lseheg/g ’irt]hg S
converting and having unlimited sick leave and almost ’

- . - o t were and, instead of being taken as sick leave or accruing
vrcr?lghngelt)llklz gfgﬁf g?g;:'?snfhimdgﬁg_rt?grlggnsggtee r;[:"\:,sﬁlisras sick leave, there is a loading or allowance paid to the
peop : Y ' Smployee in lieu of sick leave.

zﬁ:ﬁ??eg\?ggfc?f;eazglg?ﬁzg ﬁg&elﬁz\é%a%??;cﬁggﬁ hSai\glI; If that has been negotiated under the enterprise agreement
: r?d is built into the allowance, why should the employee

Ir?(?r:/ﬁrgd%r:a%g those areas that should be made standard ahn der the enterprise agreement, in effect, double dip_; that s,
' . ) the employers and the employee agree ‘We won't give you
The Hon. M.J. ELLIOTT: | will take this a step further - 4 antitlement to 10 or 15 days sick leave’ and they both
and ask the Mlnlstergnotherquestlon. My understandl_ng gree that, instead of that, the employee will get an extra
Fhe concept o_f th(_e minimum standard was that theoretlcall)gay‘S pay per month to compensate for the fact that there is
its major application was to relate to awards but, even undéfy sick jeave? Under the enterprise agreement provisions
the Government's legislation, more particularly to enterprlseihere is a requirement for a minimum standard with respect
agreements. What | do not understand is why the scheduig gjck leave. Why, then, if they have negotiated an allowance
itself is simply defining what the minimum standard is, andip, jiey of the sick leave should the minimum standard also
why within it we say to whom it applies. | thought that the 551y~ |t is double dipping. What the Act already allows in
body of the Act should be saying to whom the minimum g|ation to sick leave is a cashing in of the sick leave and the
standards apply. The minimum standards apply in relation t0ying of it in another form as a loading or allowance. All we
awards and enterprise agreements. If they are not to apply ige providing in respect of the minimum standard is that you
certain people, then that should be spelt out within the bodyh g not double dip. We are recognising the existing law.
of the Act. | have drawn attention to clause 2(b), and also I' The Hon. M.J. Elliott: No.
suppose this applies to 2(a), but by including it within the  The Hon. K.T. GRIFEIN: We are recognising the
schedule itself creates what | think are contradictions a”gxisting law. It allows the sick leave to be commuted.
future problems in relation to legal interpretation. | suggest The Hon. R.R. Roberts interjecting:
to the Government that it should give some considerationto  Tne Hon. K.T. GRIFFIN: | don't have the detail.
that. To whom the schedule applies should not be withinthe  Tha Hon. M.J. ELLIOTT: We are progressing extremely
schedule: it should be spelt out within the body of the Act,goyly. | believe we will have to delete clause 2(b), and it
and then we would not have these contradictions. may be necessary to delete clause 2(a) as well and place it
The Hon. R.R. ROBERTS: Clause 2(a) provides: elsewhere. | support the amendment at this stage because we
a person who is engaged and paid as a casual employee;  are not gaining a great deal by taking the debate further, as
That has always been the case. They are the only ones wie are not covering new ground.
ever received an allowance in lieu of sick leave as part of the Amendment carried; schedule as amended passed.
Act. The point we made in our initial contribution is that  Schedule 5—'Minimum standard for annual leave.
putting (b) in there opens up the prospect of a full-time The Hon. K.T. GRIFFIN: | move:
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Page 105, line 6—Leave out ‘or absence’ from the definition of  In those circumstances, and the fact that five weeks exists

‘continuous service'. in a large number of awards, this will have the effect of the
The amendment is consequential. benefit, at least, of the five weeks transferring over to the
Amendment carried. enterprise agreement. Therefore, even if the first enterprise
The Hon. K.T. GRIFFIN: | move: agreement gets only the minimum standard of four weeks,
Page 105, line 12—Leave out ‘sick’ from clause 2(b) and inserand they cannot go below that, the benefit of the other week
‘annual’. will be translated into some other form of benefit, be it sick
This corrects a typographical error. ‘Sick leave’ should bgeave or whatever. The important point for us is to ensure that
‘annual leave’. the minimum standard does not become the standard for
Amendment carried. awards, and as long as we have the legislation right in that
The Hon. R.R. ROBERTS: | move: regard | will not support the amendment.
Page 105, line 12—Leave out paragraph (b). Amendment negatived.
We do not need to canvass the same arguments about sick The Hon. R.R. ROBERTS: | move:
leave and annual leave again. Page 105 line 30—After ‘full pay’ insert ‘plus a loading of 17.5
Amendment carried. per cent’.
The Hon. R.R. ROBERTS: | move: The Opposition’s amendment with respect to this matter is

Page 105, lines 15 and 16—Leave out paragraph (a) and insert10 guarantee as part of the minimum standard for employees
(a) an employee is entitled to four weeks annual leave, or ithe 17.5 per cent annual loading. The 17.5 per cent loading
the employee regularly works shift work or on weekends,has been a standard since 1974 in awards and agreements

five weeks annual leave, for each completed year ofyith the State commission and also at the national level. It

continuous service; and should stand as a minimum standard and part of our social

The _O_ppos_ition’s amendme_nt_ maintains the GOVemmentéafety net. There are many arguments by employers with
provision with respectto a minimum standard offourweeksr spect to the abolition of the 17.5 per cent annual leave
iannual Iﬁave. Howevler, It mcrealsels thatf f|v§fvtveeki annu ading, but the fact is that there are very much countries, all
eave where an empioyee reguiarly works Snift Work or ofy¢ iy gre competitors with Australia in terms of exports

weekends. The State standard and also the national stand%r the like, which pay their employees at least the 17.5 per

fSor Sdh'ﬁ Wo:jkersk)lyvr;]o I%re reqtfyred to kvvork regflljlarly 9|_T]cent loading and in many cases much greater amounts than
undays and public holidays IS Tive WEEKS annual Ieave. at. Thisis a current minimum provision under the existing

minimum standard for a seven day shift worker is N0t iqiation with respect to annual leave, and the 17.5 per cent
provided as part of the minimum standards for an enterprisg . | leave loading should remain

agreement, below which no worker can fall. The Opposition The Hon. M.J. ELLIOTT: | will not support the

believes that this basic provision should be inserted into any endment. but | wish to make a brief comment. The 17.5
new minimum safety net. ! . : :
) per cent leave loading has been a feature of most awards for
__The Hon. K.T. GRIFFIN: | oppose the amendment. | am g ite 4 few years and, as such, when an award is being varied
informed that five weeks is certainly in some awards for shift,e commissioners look at the total cost of the package. Some
work but not in such broad terms as this. The standard is fo cople ask, ‘Why do you get an extra 17.5 per cent while you
weeks annual leave, and that is what we would seek to insigfo o, Iea\;e?’ They can have that arguﬁent if they like, but
upon. . ) .. the point | would make is that over a year you receive a
The Hon. R.R. ROBERTS: As | said, where shift cartain amount in pay and other benefits. People have been
workers regularly work on Saturdays, Sundays and publiceceiving that as part of a total package for a long time.
ho_Ildays the standard is five weeks. Where shift work is OMh\nybody who wants simply to strike that 17.5 per cent off
a five day cycle, | agree that there are probably grounds 0§ reduce the salary are in effect reducing the annual salary

the Minister’s assertion. _ by about 1.5 per cent. | believe it is inappropriate for the 17.5

_ TheHon.K.T.GRIFFIN: Itdoesn’thappenintheretail per cent leave loading to be mentioned within the schedule

industry, of course, where you have weekend work. which relates to minimum standards for annual leave because
The Hon. R.R. Roberts interjecting: that prescribes the length of time for which one is entitled to

The Hon. K.T. GRIFFIN: You said ‘weekend work’ as annual leave in relation to enterprise agreements.
well. You refer to those who regularly work shiftwork oron  When a person is in an enterprise agreement, not only will
weekends. If there is an established award, which has fivhey be guaranteed the minimum standard of time, which
weeks in certain circumstances, that will continue anywayschedule (5) allows for their annual leave, but also whatever

It is not interfering with that. award they are in the 17.5 per cent leave loading still exists.
The Hon. R.R. ROBERTS: Mr Chairman, | seek leave | imagine over the years that it will probably be translated

to amend my amendment as follows: into the more general package, but the value of that remains
By deleting after ‘shift work’ the words ‘or on weekends'. within the award. So, the benefit of the 17.5 per cent will still
Leave granted; amendment amended. go to the people in the enterprise agreements because it will
The Hon. K.T. GRIFFIN: The Government opposes the be part of the overall package below which one is not

amendment. supposed to fall. | am not disagreeing with what the honour-

The Hon. M.J. ELLIOTT: The whole schedule sets the able member is trying to achieve, but | am saying that this is
minimum standard in relation to annual leave, and a numbétot the place to do it, and | believe that we have achieved it
of awards, as already stated, currently have more than thalsewhere with other amendments.

My only concern in relation to leaving it as four weeks, and The Hon. K.T. GRIFFIN: | agree. The Hon. Mr Elliott
not adding the five weeks, is if the long-term effect was tohas put my arguments very eloquently.

drag all awards back to the minimum standard or less than the The Hon. R.R. ROBERTS:We are talking in this matter
minimum standard. However, | think we have successfullyabout a transitional arrangement, in which | thought we had
amended the legislation so that that does not happen.  agreed the minimum standards would be transferred. |
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understand what the Hon. Mr Elliott is saying about the 17.5romulgated but there is no general standard. It is just not
per cent, but the present South Australian Act provides thatorrect, | would suggest, that the award free employees are
everyone will get 4 weeks annual leave and they will get by law entitled to a 17.5 per cent loading. The fact of the
17.5 per cent annual leave loading. We are saying that thatatter is that there is an award safety net for permanent part-
should be a minimum standard until someone alters théme employees. What the Hon. Mr Elliott said about the 17.5
arrangements. This is consistent with what we have passeger cent loading is correct—that it ought not to be part of the

in other areas. minimum standard but that it ought to be available for trading
The Hon. M.J. Elliott: The 17.5 per cent would apply to off in return for other benefits. That is what a lot of people
the awards now? are doing now; a lot of employers and employees are trying
The Hon. R.R. ROBERTS:lt is the law and the standard: to getinto agreements on the basis that they can trade off the
four weeks and 17.5 per cent. 17.5 per cent loading. If you do not do it in the way in which
The Hon. M.J. Elliott interjecting: we are proposing in the Bill, there is that much less to trade
The Hon. R.R. ROBERTS: Then why don’t we putitin  off and that much less attraction for entering into an enter-
the schedule? prise agreement. The minimum standard will apply, and in

The Hon. T.G. ROBERTS: The danger, if we start relation to awards those awards which presently have 17.5 per
selecting some minimums and not others, is that some peoptent loading continue under the transitional arrangements.
will wave this Bill, when itis finally enacted, as the minimum  The Hon. T.G. ROBERTS: The point | made was that
norm, clap their hands, and say, ‘It was not put in as dahe minimum standard is basically the community standard
minimum standard, so it is non-negotiable.’ That is theset now. There is no provision in the enterprise bargaining
problem. There are no awards with, for instance, 10 per cerrrangements | have seen in this Bill that have a community
loading. There are very few awards with anything other tharstandard as a base. You have an award, but outside that you
17.5 per cent, although some have 25 per cent. To be fair inave some tradeable items. We have said, through the
establishing the credentials for hours of work, rates of pagmendment, that sick leave is not tradeable, but you cannot
and annual leave standards, some reference would have totisade something you have not got. The point we are making
made somehow to an annual leave loading with a 17.5 pés that you have to make some reference to annual leave
cent minimum. loading before it can be considered for adjusting within some

The Hon. T. CROTHERS: The way in which this is enterprise arrangement. | do not think there is any union
worded creates a loophole in respect of a number of awardahich has not said that annual leave loading is sacrosanct. It
| speak of awards and/or agreements which contain provis not one of those issues that has a priority in terms of its not
sions not only for permanent workers on a 38-hour week obeing written into either an all purpose payment or some
casual workers on a minimum of two hours a week or morather form of payment of equal value. But there is a recogni-
but also for a third category of worker, the regular part-timertion that the community standard is 17.5 per cent, although
who, unlike the casual, is also entitled to annual leave. Theit is written into each award separately.
may work anything from 15 to 35 hours a week, for which  The Hon. T. CROTHERS: Perhaps the Attorney did not
they generally get a 10 per cent loading, but they are alscomprehend my question, but | do not think he has given me
entitled to all the other provisions of a regular employee. Ira satisfactory answer. What we are talking about are two
particular, are they entitled to annual leave? separate issues in that sense but in another sense they are both

The way in which this is worded—and some awards mayoined. You are talking about a quantum of annual leave and
not pick this up—it does not pick that up. It could be judgedthen a quantum of additional loading. Does the Attorney
somewhere up the track that the 17.5 per cent applies to thobelieve, given the way in which he now has the new Act
who are employed on a permanent and regular basis. Thweorded and all the subsequent amendments, that regular part-
loophole, which may cost many tens of thousands of dollardjmers employed in industry will be entitled, as they presently
is that nowhere is there any reference to that third categorgre, to both four weeks leave (based on the average hours
of employee who exists and who may, given the level othey have worked over the year) and, in addition, the 17.5 per
unemployment, not only continue to exist but also increaseent loading? If the Attorney cannot or will not answer that,
in size as a percentage of the work force. Does the Attorneyat least | would understand that. But, if he can answer, | for
General believe that the regular part-time employee will nobne would be very pleased to have any doubts | have in my
be entitled to any less than the present prescription, given thatind in respect of the matter removed once and for all time
this provision is absolutely silent as to what is applicable teand removed in such a manner as the Attorney makes a reply,
the regular part-timer? which will then be recorded irlansard As a consequence,

The Hon. R.R. ROBERTS: About 20 per cent of workers that will give some data point in case there is any doubt in the
in South Australia are award free. Under the present Actinds of a court or the magistracy. At least what the Parlia-
those workers, whether under an award or not, are entitled tment intended will be ensconcedHtansard
a minimum of four weeks annual leave and a 17.5 per cent The Hon. K.T. GRIFFIN: You have the answer if you
loading. In these transitional arrangements we are proposirtave a look at the Bill. The Bill talks about part-time
that they ought to be able to expect that to continue until otheemployees: in relation to sick leave, schedule 4, clause 5,
arrangements are negotiated during that period. However, subclause (2); in relation to annual leave, schedule 5, clause
the transitional period every worker in South Australia is5, subclause (2).
entitled to a minimum of four weeks annual leave and the The Hon. T. Crothers: What does that say?

17.5 per cent loading, and they should continue to getit. lam The Hon. K.T. GRIFFIN: It is in the Bill. Part-time
looking after all the employees in South Australia, whetheemployees are entitled to pro rata pay for a period of annual
or not they are subject to an award. leave, and the same for sick leave.

The Hon. K.T. GRIFFIN: The 17.5 per cent loading is The Hon. M.J. ELLIOTT: | indicated that | would not
not recognised in the Act. It is dealt with on an award bybe supporting this amendment and that is the position |
award basis. There is a provision for a general standard to lm®ntinue to stand by. The Government should understand that



1080

LEGISLATIVE COUNCIL

Friday 13 May 1994

| stand by that position so long as we do not have the
ridiculous situation inserted into awards whereby the
minimum standard is effectively the maximum. If that line is
insisted upon, all bets are off.
Amendment negatived; schedule as amended passed.
Schedule 6—'Minimum standard for parental leave.’
The Hon. R.R. ROBERTS: | move:

Page 107, lines 25 to 27—Leave out clause 9 and insert the
following new clauses:

Schedule 6, page 107, lines 25 to 27—Leave out clause 9 and
employment.

insert the following new clauses—
Interpretation
9. Inthis Schedule, unless the contrary intention appears—

debited on the basis of the ordinary hours that the employee
would have worked during the period of absence.
Schedule-time work agreement
30. (1) Before commencing part-time work under this
Schedule the employer and employee must agree—
(a) that the employee may work part-time; and
(b) on the hours to be worked by the employee, the days
on which they will be worked and commencing times
for the work; and
(c) on the classification applying to the work to be per-
formed.
(2) The agreement may also stipulate the period of part-time

(3) The terms of the agreement may be varied by consent.
(4) The terms of the agreement or any variation must be

‘former position’ means the position held by an employee im-reduced to writing and retained by the employer.

mediately before commencing leave or part-time employ-

(5) A copy of the agreement and any variation must be

ment under this schedule, whichever first occurs, or, ifprovided to the employee by the employer.

such position no longer exists but there are other positions
available for which the employee is qualified and the
duties of which he or she is capable of performing, a
position as nearly as possible comparable in status and
pay to that of the position first-mentioned in this defini-
tion;

‘part-time work’ means work of a lesser number of hours
than constitutes full-time work under the relevant award

Overtime

31. An employer may request, but not require, an em-
ployee working part-time under this Schedule to work overtime.
Nature of part-time work

32. The work to be performed part-time need not be the
work performed by the employee in his or her former position but
must be work otherwise performed under any relevant award,
industrial agreement or contract.

or agreement, but does not include casual or temporanthese new clauses basically set out the entitlements of

work.
Entitlement
10.
employer—
(a) in the case of a female employee—
0] work part-time in one or more periods while
she is pregnant where part-time employment
is, because of the pregnancy, necessary o
desirable;

(i)

parental leave when an employee returns to work on a part-
An employee may, with the agreement of his or hertime basis. This amendment needs to be included within the
schedule to clearly spell out entitlements of employees in this
situation.

The Hon. K.T. GRIFFIN: | oppose the amendment. The

gffect of the amendment would be to introduce highly
prescriptive requirements in relation to working on a part-
work part-time in one or more periods at any time basis. This consequently would have the effect of

time from the seventh week after she has givensypstantially reducing the flexibility available to employers

birth to a child until the child’s second
birthday;
work part-time in one or more periods at any

(iii)

and employees to negotiate appropriate conditions for part-
time employment under enterprise agreements. It is unneces-

time from the date of the placement of a chiid sarily prescriptive and limiting.

with the employee for adoption until the
second anniversary of that date;
(b) in the case of a male employee—
0] work part-time in one or more periods at any

The Hon. M.J. ELLIOTT: What we have before us is

rather lengthy and complex. There has been a relatively short
explanation. Perhaps the Hon. Ron Roberts can tell me from

time after his spouse has given birth to a child Where it has been derived. Is it from Federal legislation or is

until the child’s second birthday;
work part-time in one or more periods at any
time from the date of the placement of a child
with the employee for adoption until the
second anniversary of that date.
Effect of part-time work on employment

11.  Despite any award, industrial agreement or contract

(i)

it in the old Act? From where has it come?

The Hon. R.R. ROBERTS:It has come from the advice

of the Minister in the other place.

Amendment negatived; schedule passed.
Remaining schedules (7 to 9) and title passed.

to the contrary, part-time work under this Schedule does not[Sitting suspended from 12.56 a.m. (Saturday) to 10 a.m.]

break the continuity of service of an employee.
Annual leave—transitional arrangements
12.(1) An employee working part-time under this

Schedule is to be paid for and take any annual leave accrued in

respect of a period of full-time employment, as if the employee
were working full-time in the class of work the employee was
performing as a full-time employee immediately before com-
mencing part-time employment under this schedule.

(2) Afull-time employee is to be paid for and take any annual
leave accrued in respect of a period of part-time employme
under this Schedule as if the employee were working part tim

STATUTES AMENDMENT (CLOSURE OF
SUPERANNUATION SCHEMES) BILL

Adjourned debate on second reading.
(Continued from 10 May. Page 883.)

The Hon. T.G. ROBERTS: I rise to oppose the measures

rEaken by the Government in relation to the closure of the

in the class of work the employee was performing as a part-tim&éuperannuation schemes. | would like to point out to the

employee immediately before resuming full-time work. Council that the Opposition is opposing it not just on the
(3) By agreement between the employer and the employegyasis that it is unfair to those who are already in the scheme

the period over which leave is taken under subsection (2) may b§nd who have expectations of that industry scheme being

shortened to the extent necessary for the employee to receive pay_. . . - o
at the employee’s current full-time rate. Sick Ieave—transitional”¥a'”ta'ned but also for the way in which it was done. The

arrangements Government's Bill basically flies in the face of its proposed
29. (1)  Anemployee working part-time under this Sched-new industrial arrangements. The proposals in the Industrial
ule is to have sick leave entitlements which are applicable to thEnd Employee Relations Bill are provisions for enterprise

work concerned (including any entitlement accrued in respect o, . - o . -
previous full-time employment) converted into hours. argaining and collective decision-making at an enterprise

(2) When any such sick leave entitiement is taken, whethelevel. There were certainly no negotiations around this
as a part-time employee or as a full-time employee, it is to beclosure. There were no hints given that any of the arrange-
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ments would change in relation to this provision for publicnegotiations around the scheme itself to get more details so
servants and, in particular, the police. they can pass that information on to their membership.

It has been a fairly traumatic decision particularly for ~ However, the indications are that they will go over to the
those people in the Police Force, who thought they had aBtate scheme which is proposed to move through the ranges
industry specific superannuation scheme that took intaf six to nine per cent contribution but which has no guaran-
account all the circumstances in relation to their industry. Theees in relation to that. The proposed scheme has not been
PSA has contacted me on behalf of its membership. The PSgiven a lot of publicity internally, and many members in both
could not understand the reason nor was it able to give mie Public Service and the Police Force are nervous about the
any indication that there had been negotiations around thoseatching qualities of the changeover. The Police Association
measures. The position with regard to those people employédths indicated that it has had a compulsory contributory
in the Police Force is particularly difficult because they havescheme with which it was quite prepared to live and work. It
an industry that you would assume would have had #&as also indicated that it has industry specific problems.
superannuation scheme industry specific, as were tholice officers, particularly, have a very stressful life, and
intentions of the superannuation arrangements that wereany of them would like to take early retirement at a
negotiated during the 1970s and 1980s. particular time in their career. The changing nature of the

There are a number of aspects of police life that reallyPolice Force has put a lot of pressure back on to the police to
need a superannuation scheme that is tailored for theffecome the administrators of law in a society that is rapidly
particular problems. Public servants also have differenéhanging.
working life requirements and it was the intention of the There are many social pressures which the Police Force
ACTU and industry specific negotiated superannuatioras to pick up under changing identification of law and order
schemes, when they were set up, to take into account thgoblems and which are not of its making. | suspect the
nature of the industry and the lifestyle—the specific retire-Government will want to use the Police Force and other arms
ment requirements for those employees when weightedf the law to enforce its new Industrial and Employee
against their working life duties. Relations Bill which will add another arm of stress to their

Superannuation has changed over the years. In the firgtities. However, in relation to the day-to-day duties the
instance, superannuation was set up in the main for exedature of police work should be recognised as an industry
utives, for white collar male dominated industries generallyspecific problem and should have a matching superannuation
and they were the province of the privileged in society. Inscheme which takes into account the difficulties that police
respect of blue collar workers and others, particularly casudlfficers face through their working life and which at least
and service industries, there were no provisions for supera@lows them to prepare to retire with some dignity and with
nuation at all. The prospect that most people had at the erireasonable return on superannuation so that they do not
of their working life was to drop onto the pension scheméhave to rely on the pension scheme as a method of charting
which has fluctuated between 20 per cent and 25 per cent 8feir retirement course.
average income. As we all know, when the pension scheme was introduced,

When the decision was made to broaden out superannuéwas to be an adequate retirement method to keep body and
tion so that it applied to more of the work force, many of thesoul together; not to have any quality of life associated with
industry requirements were looked at in matching thet. There has always been a wish to increase the pension but,
superannuation scheme, not only against the ability to pafpr whatever reasons, Federal Governments have tended to
and fund it, but the contributions were matched to a percengut a floor rather than a ceiling on payments. Although it is
age that was capable of being paid and supported by tradequate, it does not provide for the lifestyle that you might
contributors, the scheme and the fund itself. There was alsexpect if you have been on the salary level of some people in
a component built into the superannuation schemes fdhe public sector and the Police Force. From day one all the
participatory management from industry representatives isuperannuation schemes had different contributions, different
those areas, and that added to the democratic structure lefiels of benefits, and different criteria for contributions and
those organisations. In most cases, the registered organigaembership but, in the main, the earlier schemes were non-
tions themselves had representatives on the board theontributory with quite high benefits. As | said, the rules that
reported back to their membership just what the nature of theere drawn up by the people who had control over the
investments were, what returns they were likely to expect—direction of flow of the superannuation schemes were quite
the state of the super fund itself. It was probably as good generous.

system as could be envisaged, on paper. The later schemes that were brought in during the 1970s
Unfortunately, what we have now found is that superanand 1980s, and particularly those that were brought in after
nuation schemes are being used as a method of driving bad®84, were industry specific and matched the requirements
benefits or returns in many areas, and people in the publiaf the people in those industries. As | said, the scheme that
sector and the Police Force in particular now find themselvethe public sector and the Police Force had was one which
with two schemes. They will have some members on dook into account all the idiosyncrasies of their work; it took
scheme with one method of contributions, one amount ointo account that their working life and the securities of their
contributions, benefits and conditions, and there will be otheemployment were changing. It has been pointed out to me
people on a different scheme, as indicated in the secortfiat, in relation to the Police Force, the varying differences
reading explanation, that will have inferior benefits. In fact,that may occur between the schemes will create first and
there are a lot of unknowns about what the changeovesecond class citizens in relation to benefits and cover.
scheme is. The PSA and the Police Association are asking f@ecause police officers will be thinking more about the
an extension of the cut-off date which is indicated in anprovisions for their families and the differences between the
amendment which has been moved in the Lower House argthemes, they might be less likely to put their lives on the
which | have on file. They are also asking for furtherline in dangerous situations—as happens on a daily basis in
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protecting society—than they would be if they felt that theirplanning, because that is no longer possible. That applies not
families were going to be adequately covered. only to public servants: people in industry, commerce and
We had the situation just recently where a police officereven primary industries now can no longer rely on having all-
lost his life in the bombing of the NCA Building. Although of-life work cycles and nice, pleasant, tidy provisions for
it is part of the grieving and solidarity process of fellow retirement. That is no longer the case. Superannuation now
police officers to collect money for the families of colleagueshas to be industry specific. It needs to take into account
who lose their lives in the course of their duties, it should begpeople’s working requirements, and it certainly needs to take
unnecessary for police officers or anyone in the public sectdnto account the retirement benefits that will accrue so that
to have public fund raising programs to make sure that thpeople can plan their financial retirement. Certainly, when
widows and children of deceased members are adequatetfanges are to take place they need to be negotiated changes
catered for. A scheme should be in place that gives peoplend cross benefits must apply if provisions are to be taken
confidence that they will be looked after not only if some-away. The terms of the changes should be discussed and
thing untoward happens during their working life but is provisions made for input from those organisations to make
adequate to take care of the day to day living problemsepresentations on behalf of their membership.
associated with either early retirement or retirement at a fixed
date so that they can plan their life around their superannua- The Hon. M.J. ELLIOTT: |support the second reading.
tion without having to rely on the Federal pensions schemd.note that this legislation was introduced at a time when the
With the greying of Australia’s work force—and this has legislative load already was very heavy because of a number
been discussed quite widely, because it is one of the problenas significant pieces of legislation, a number of which | was
for Governments in relation to making provision for their handling personally, including all the workers compensation
citizens at both the Federal and State level concerning thend industrial relations Bills. Under those circumstances | do
greying and ageing of Australia, as well as the changingot believe that | have had adequate time to form a fixed view
nature of the work force in Australia, with more women as to whether or not the schemes should be closed. | certainly
coming into casualised positions—there needs to be a wholicknowledge that the State finances are in grave difficulty;
reconsideration of superannuation and how it applies. that is beyond dispute. | must say that the Audit Commission
That process should consider making more adequaidid not really tell us anything we did not already know in one
schemes rather than making less adequate schemes. Sowghard: we knew we were in a heck of a mess, and that is why
Australia’s population is ageing at the same rate as the retie voting in the last election was so strongly in one direction.
of Australia, but in terms of numbers we have a far older  ap honourable member interjecting:

iti th th tat th i t f
citizenry than many other States, and there is an argument for The Hon. M.J. ELLIOTT: Torrens was after the Audit

South Australia’s asking the Federal Government to mak L . )
special provision for a State allocation in respect of th%;’(;nmzzgﬁ d-li—thCeopnl’J]Er:Ii(S:sigﬁaa%)f/]ikeT/iv(;/ tahna;/ttm%g?tvr\{gr?;geeré/

funding of superannuation schemes. o :
to put more accurate numbers upon that position. It is largely

On behalf of the Opposition | will be opposing the ; L 2 .
initiatives taken by the Government. The PSA and the Policd'€ Audit Commission which is being used as a reason to
ake the first of what I think will be a large number of

Association were totally dissatisfied with the negotiations thaf”

took place. The Democrats’ amendment allows for closure gf'dnificant moves by the Government, some of which may
~justified, some of which will not. At this point | am not

the scheme but with the proviso that it be reopened i . e . .
October, to allow for a period of negotiation between now{OMiNg & view in the long term whether or not this move is
stified. | will be moving an amendment in Committee

and then to satisfy the requirements of people in the Publi&!St S . L e . .
Service and the Ii)(/)Iice Asqsociation S0 thF;t V\?hatever scherfich will bring this legislation into force but which will
is brought in to replace it is able to match the benefits aniiclude asunset provision so thatitlapses on 1 October. That
contribution levels of the previous scheme, and thos&/ould allow in the interim for not only me but other people
negotiations should continue with the Government during th& Pe involved in a full discussion about the merits of the
break. The Opposition’s amendment allows for the schemErOposal to close these schemes and to look at them in the
to remain open until 1 July and for the same consideration&9ht of other changes that might occur.
to be made concerning negotiations in respect of the change- | understand that the potential ramifications of the
over. schemes remaining open is profound but there are also
If the Government has any intentions of changing anyramifications in terms of individual rights that deserve to be
other existing superannuation schemes, | would hope it woulexplored. | noted the Hon. Mr Roberts made comments about
give the people involved in those schemes the time frames smnterprise bargaining, and the Liberal Party believes in
that their registered organisational representatives cagnterprise bargaining. | am sure it will try to enter into it with
negotiate on behalf of their members to ensure that thoge Public Service. Yet, what we are doing here is nothing to
schemes suit the needs and requirements of those peopleda with enterprise bargaining: this is simply saying, ‘There
the industry. It is particularly harsh of the Government towas something that you were able to have that we are taking
change the nature and scale of benefits, contributions @way, and we are doing it by legislation.” | believe that one
eligibility criteria without notification. Superannuation is of the other advantages of a sunset provision is that perhaps
becoming a key issue for the management of many people&degree of enterprise bargaining might commence between
lives, not only in preparation for retirement but also in howthe Government and the public sector. What happens to
they live and structure their lives during the period beforesuperannuation might be looked at in context and in relation
retirement. to other changes that may be sought by the Government, but
The changing nature of society generally is putting a lott least the unions will be given a chance to discuss and
of pressure on people, not only in the Police Force but alsaegotiate directly with the Government. Of course, if the
in the public sector and other areas, to consider how thelggislation is to come back into this place—and the Govern-
structure their life. We have gone past the period of all-of-lifement may or may not decide to do that—there is a much



Friday 13 May 1994 LEGISLATIVE COUNCIL 1083

better opportunity for discussions with the Opposition and thaise this as one of the matters that needs to be discussed
Democrats. within that package.

| believe that the Government in its haste to act did not get  On questions of fairness in terms of allowing this interim
things quite right and | think that the Hon. Terry Roberts hagpplication, I note that the legislation allows people who have
been contacted by the people from the Police Associatioiined the Public Service from 1 January to continue to come
who contacted me. | put on the record information suppliednto the scheme. The people who cannot join are those who
to me by the Police Association. A facsimile sent to me byhave already been public servants for more than four months

Peter Alexander, the President of the Police Association ctnd who so far have not decided to join. Unfortunately, they
South Australia, states: may have to wait another four months, and what happens

The decision to close the police superannuation scheme to neafter that only negotiations and time will tell. | support the

entrants is not in the public interest. It puts police officers in the¥vecond reading of the Bill.
community without any invalidity provisions whatsoever provided o .
by the Government. The decision to close the scheme was made on The Hon. R.l. LUCAS (Minister for Education and

afalse premise. The police scheme is NOT a voluntary scheme ar@hildren’s Services):I thank honourable members for their
should not therefore be closed without alternative arrangemenisyntributions to the second reading debate on this Bill. | had

being in place. This legislation will see a vacuum period during . . — .
which new entrants will not have proper financial cover on death oft 10Nd and passionate exposition of the Commission of Audit

injury. There needs to be a review of the police scheme before thigeport on the unfunded superannuation liabilities of the State,
legislation is passed. The Audit Commission is factually incorrecthut, given the time and the positions that have been adopted

where it states at page 111, Footnote 10— by various members in relation to amendments that they have

All public sector employees are able to join some form offlagged to be discussed in Committee, | will not unduly delay
voluntary superannuation scheme. the second reading with it

Eggﬁer, the recommendations of the Audit Commission at page Suffice to say, the Audit Commission has highlighted a

Under this proposal ALL existing defined benefit schemesSigniﬁ':ant problem, as the I-_Io_n. Mr E"iOtt has indicated and
(the membership of which is voluntary) would be closed to newacknowledged. Put simply, it is talking about our unfunded
members. superannuation liabilities ballooning from $4 billion to
I repeat that the police scheme is NOT a voluntary scheme but 87 billion over the next couple of decades. In terms of our
compulsory scheme. There has been no consultation with the PO“‘Eﬁ]going recurrent, budget the Audit Commission is saying
Association by the Government prior to introduction of the Bill. The '
decision to close the police superannuation fund is not a matter iﬁj the Gove_mment that over the T‘eXt four years we have to
which the Brown Government can claim a mandate. They made ntind $113 million out of our spending programs for 1994-95
mention of their intention to close the fund in the lead-up to theto start a 30-year program of repaying the superannuation
election. unfunded liability.
| am aware they promised the exact opposite. It continues: 11“\3 O'IrI]'e of 13 Mlnlstefrs, 1| k20W tFt:e e_ffecits _of that
The Bill has been introduced on a false premise and the Aud'$ 3 million commitment for 1994-95. Put simply, itmeans

Commission, page 131, under the heading of Police Superannuati taat we will be able to §pend less on teachgrs, special
Schemes acknowledged that no projections for the police superafducation, schools, hospitals, roads and a variety of other
nuation schemes were obtained. The Kennett Government inecessary public expenditures. If the taxpayers of South
Victoria, after making similar moves, did not proceed with the Aystralia, through the Government, have to find this addition-

closure of the police scheme in that State and, after consultation wi : P
the Victorian Police Association, reached agreement to maintain th‘% money to pay the superannuation unfunded liability over
fund on a cost effective basis. Notwithstanding the need to addredge® coming 30 years, then the money has to come from

State debt and the issue of unfunded public sector superannuatissgmewhere. It means increases in taxes and charges or cutting
the Government has an obligation to ensure that the special riskspending on education, health and a variety of other necessary
which police accept as part of their role are matched with speciahaas. That is on the no policy change option. The Govern-
financial protection if police are killed or injured. - ) - .
ment, on advice, has obviously decided to change the policy
I understand that the Police Association met the Governmeng close these schemes in order to try to reduce the extent of
which admitted that the legislative decision was based oexposure for the taxpayers of South Australia to the future
wrong information and a false premise, but the Governmentommitments. That puts it simply in relation to the problem
had decided not to reject the legislation. As | said, | have nogonfronting South Australia.
had the time to make an overall decision on the merits of the | acknowledge some of the points made by the Hon. Mr
legislation, but, in relation to the police, the merit might beElliott in relation to what may be the majority position in this
closer to zero than 100 per cent. Nor have | had time t@€hamber, as | read it. The Government opposes both
consider complex amendments to the legislation, in the lighkmendments for the reasons which have been given in the
of time constraints. It seems that, regardless of Governmenrdebate in the other place and to which | briefly referred this
we get the same pile-up of important legislation at the end aforning.
asession. | will get a chance to make some comments on that After a few months in Government we are realists, and we
at a later time. suspect that the position of the Hon. Mr Elliott and the
In the circumstances, | am willing to give the GovernmentAustralian Democrats may well prevail. | make two points in
a breather by having the legislation passed. It will lapse omelation to that: if the position of the Hon. Mr Elliott does
1 October, but | give no undertakings as to whether | wouldprevail, | can assure him that there will be discussions during
support the legislation if it came back. In fact, it is almostthe coming three or four months—or whatever period that
certain that the legislation would be amended, particularly irhappens to be—with the relevant public sector associations
the light of the information about the police. | hope andand unions.
expect that the Government will have the sense to go back to On behalf of the Government, | can acknowledge that we
the public sector unions and talk directly with them, involvewill address some of the points that the Hon. Mr Elliott has
themselves in enterprise agreements and the sorts of thinggde in relation to the police superannuation scheme, and at
that they are trying to encourage in industrial relations, andeast we can have further discussions with the Police
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Association and its representatives as to how the superannua- Bill read a second time.
tion scheme closure may well affect its members. | acknow- In Committee.
ledge what the Hon. Mr Elliott has said there. The only plea, Clause 1 passed.
I guess—if | can plea bargain in the second reading stage— Clause 2—'Commencement.’

Members interjecting: The Hon. M.J. ELLIOTT: | move:

The Hon. R.I. LUCAS: If | knew it would get me Page 1 line 16—Leave out ‘This Act’ and insert ‘Subject to
anywhere | would willingly submit. Being a good Catholic subsection (2), this Act'.
boy, | am used to getting on my knees—generally on Sundayste that all my amendments are related to this one, so the
mornings, not Saturday mornings. However, | am preparegapate can all centre on this one clause. The effect of all my
to be flexible on the last day of the session. As we move intgmendments is that this legislation will pass but that it
Committee, the only point | make to the Hon. Mr Elliott for effectively contains a sunset clause providing that the
consideration is that—as he has indicated—we will need tugisjation will lapse on 1 October 1994. | heard the request
revisit the grace period that he has put down, namelyytihe Hon, Mr Lucas in relation to putting it back further, but
1 October, in the August session of the Parliament and debafgy not accept that. | think the matter must be resolved as
fully the arguments for and against the closure of the fundqickly as reasonably possible. | put it as late as 1 October
_As the Hon. Mr Elliott knows, with regard to the period o)y hecause | recognise the difficulties we had earlier in the
involving August and September (and, as he knows, we havgsssjon, There is no way known that | want this matter to be
had discussions about the concept of the piling up of legislas,ght up with the end of session: which is really the problem
tion at the end of parliamentary sessions), as | indicated e haye this time round. It is a matter that should be given
him at the start of this session, | hoped that he would be 8,me priority in the next session, and | do not believe that 1
little more flexible with the new Government in the parlia- gctoper is an unreasonable date.
mentary session because we wanted to introduce in the first The Hon. T.G. ROBERTS: We are prepared to support
session a significant amount of legislation. Of course, it is §,e Democrats’ amendment on the basis that it goes one stage
cons_iderable weight on and expectation of the Put_)lic Serv_icqurther_ As the honourable member says, it provides for a
Parliamentary Counsel and the whole Public Servicgosyre but then an opening date. Ours provides for a closure
bureaucracy that supports Government to get all that legislgg the same reason, so as to allow negotiations to continue
tion through in this very short session. As | said to the Honbut, in view of the Democrats’ amendment, we will be
Ms Kanck, | asked for some forbearance in this first SeSSiogupporting that.
in working with the Government, and | am pleased to say that "The pyon, R.I. LUCAS: Expert advice is available to me
members have been patient with the new Government. Th&at gives me information to provide to members on one or
certainly have my undertaking and they can have that of thg, of the issues raised during the second reading. It is not
Government that we take seriously the notion that the new, et 1o say that employees not in the contributory schemes
Ministers and the Government will be expected to try to eveRjj have no invalidity insurance. The Superannuation
out the workload during the August to December parliamengarantee Scheme includes death and invalidity cover for
tary session. . . . ._employees who are not members of the contributory schemes.

That is our view, and | passionately argued for it in secongly, in relation to the point—and, we acknowledge, the
Opposition. | acknowledge the good sense of what membefg, o rtant point—of the Police Association’s concern about

are saying. Certainly, as a new member of the new Goverrygjice officers injured at work having no entitlements or
ment, | give a commitment to working with other memberzg

h oS enefits to cover the injury, we should point out to the
of the Government, and hopefully with the Opposition andcommittee that, in cases where police officers are injured in

Democrats as well, to ensure a smoother flow of legislation,q course of their duty, they are and will continue to be

through the August to December session. _ covered also by the various workers compensation schemes.
The only point I make, while metaphorically getting down i not go back over the detail of the argument of the

onmy knees to the Australian Democrats, is that.during thatecond reading, which has also been fully canvassed in
session, AUgust to Decemb}er, we have Addresslln Reply,t other place. | have indicated the Government’s position;
budget and the Appropriation Bill debates, which in bothy, o+ s "\e are clearly strongly opposed to the Hon. Terry
Houses take up a significant period, | ask the Australiafk,perts' position in relation to his amendments. We also
Democrats to consider, without changing the principle, the,;4se the position of the Hon. Mr Elliott and the Australian
date of 1 October. Maybe they would be prepared to considghemacrats. However, we acknowledge the numbers in this
either 30 November, or if that is stretching the friendship toQchamber. and it is likely—as the Hon. Mr Roberts is how
far—and | am pleading to the Hon. Mr Elliott at the moment; gy orting it—that the Australian Democrats’ position will
this is my begging motion— prevail. As | indicated, if that is to be the final resolution of

The Hon. M.J. Elliott: You're still standing. this legislati ; : ; .
. - . gislation, certainly we will use the time available to
The Hon. R.I. LUCAS: | am wondering whether, instead a6 fyrther consultation with the various parties to this
of 1 October, you might consider either 30 November, and,, i 1ar proposition.

if 30 November is stretching the friendship too far maybe™ A ,endment carried
some sort of compromise at 1 November—just to allow The Hon. M.J ELLICTT'
sufficient time for both Houses of Parliament to debate fully . '
the issue of superannuation at the same time as we are trying .y 2 will int ti 1 October 1994
to handle the Address in Reply and the Appropriation Bill (2) Part 4 wi Come_m © operation on - Lctober '
debates. Amendment carried; clause as amended passed.

With that, | indicate again that the Government will be ~ Clauses 3o 7 passed.
formally opposing the amendments from members but do New clauses 8 and 9. ' _
acknowledge the reality of life, that it is likely that the Hon. ~ The Hon. M.J. ELLIOTT: | move:
Mr Elliott's amendment may well get up. Page 2, after line 26—Insert heading and clauses as follows—

I move:
After line 16—Insert subclause as follows:
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PART 4 They are issues related not just to the decisions of the Acting
FURTHER AMENDMENT OF SUPERANNUATION Chief Magistrate involving resident magistrates but also to

ACT 1988 AND POLICE SUPERANNUATION ACT 1990 the way in which the Courts Administration Authority relates
Amendment of Superannuation Act 1988 .
8. The Superannuation Act 1988 is amended by striking ouf® Government and the extent to which the Government may

subsections (10), (11) and (12) of section 22. be involved not only in the budget process and in the
Amendment of Police Superannuation Act 1990 allocation of the courts but in other areas of the relationships
9. The Police Superannuation Act 1990 is amended— between the executive arm of Government and the courts. |

(a) by striking out subsections (1a) and (1b) of section 16;

(b) by striking out from subsection (2) of section 20 ‘but indicated that since | have been Attorney-General | have

before 1 June 1994'; experienced some difficulties in the relationship, particularly
(c) by striking out from subsection (3) ‘referred to in subsec-because ultimately the Attorney-General is responsible to the
tion (2)" Parliament for the Courts Administration Authority, although
This is consequential. he has very limited power to be involved in the administra-
New clauses inserted. tion, primarily being concerned in the area of the approval of
Title passed. the budget.
Bill read a third time and passed. They are issues that | indicated | am having examined. It
may be that, in the light of the first year’s experience with the
OCCUPATIONAL HEALTH, SAFETY AND authority, the Government may wish to bring before the
WELFARE (ADMINISTRATION) AMENDMENT Parliament some amendments which endeavour to put on a
BILL more appropriate basis the relationship between the executive

. _ arm of Government and the courts. Rather than doing itin an

The House of A_s,sembly intimated that it had agreed to thg 4 hocway, which is suggested by this amendment, | have
Legislative Council's amendments Nos 1, 6, 7,10, 24 and 28rop0sed to the Legislative Council that consideration of this
to 31; that it had agreed to amendments Nos 4, 11, 12, 17, 136 e deferred until after the Legislative Review Commit-

20 and 23 with the amendments indicated by the annexggle has considered it. The matter has, as | understand, now
schedule; disagreed to amendments Nos 2, 3, 5, 8, 9, 1310 Y%en referred to that committee.

18, 21, 22 and 25 to 27; that it had made alternative amend-  ag | indicated in answer to a question yesterday, | will be

ments in lieu of amendments Nos 2, 3,5, 8, 9, 13_ 10 16, 21yriting to the Acting Chief Magistrate and the Chief Justice
22 and 25 as indicated in the annexed schedule; and thatdgeking the reinstatement of resident magistrates pending the

had made the consequential amendment as indicated in tQgicome of the Legislative Review Committee. It is for that
annexed schedule. reason that | believe the provision in dispute between the

LIMITATION OF ACTIONS (RECOVERY OF Houses ought no longer to be a matter of dispute, and that the

TAXES AND SUBSTANTIVE LAW) AMENDMENT Leglslgtwe Council should not any longer insist on its
BILL amendments.

The Hon. C.J. SUMNER: The Opposition opposes this
otion. The Attorney-General has sought to bring together
e issue of the resident magistrates with the general issue of
the relationship between the Executive arm of Government,
STAMP DUTIES (CONCESSIONS) AMENDMENT Parliament and the Courts Administration Authority. Some
BILL issues of a general nature may need to be examined regarding
the relationship between the Executive and the Courts
The House of Assembly intimated that it had agreed to thé\dministration Authority, and perhaps between the Parlia-

The House of Assembly intimated that it had agreed to th
recommendations of the conference.

Legislative Council’s suggested amendments. ment and the Courts Administration Authority: those issues
were the subject of some discussion when this matter was
STATUTES AMENDMENT (COURTS) BILL previously before the Council.

o o ) If the Attorney-General wants to look at those issues that
The House of Assembly intimated that it insisted on itsjs fine: we have no problem with that. However, in our view
amendments to which the Legislative Council had disagreegt should not be used as an excuse for delaying the reinstate-

Consideration in Committee. ment of the resident magistrates system which could happen

The Hon. K.T. GRIFFIN: | move: if this Bill was passed in the form in which it left this

That the Council do not insist on its disagreement to the Hous€hamber with the amendments moved by the Opposition and
of Assembly’s amendments. supported by the Democrats.

This Bill relates to a variety of amendments dealing with the The Opposition believes that the motion should be
courts. Members will recall that the Opposition and theopposed to enable the resident magistrates system to be
Democrats sought to insert a provision, similar to the privateeinstituted immediately. | suppose we could have had a little
member’s Bill of the Hon. Mr Blevins in another place, bit more comfort in relation to the matter had the Attorney-
which sought to provide that the Governor may, by notice inGeneral’s proposed letter to the Chief Justice gone to the
the Gazette give directions which the Governor considers Chief Justice and been responded to affirmatively, namely,
necessary and appropriate to ensure that the participatiriigat the resident magistrates would be reinstated while this
courts are properly accessible to the people of this State. issue was going on. That may happen but, at this stage, we
That arose from the public debate in relation to residentdo not have a guarantee from the Chief Justice that it will.
magistrates in the South-East, at Mount Gambier and in thidad that happened it might have assisted the Opposition in
Iron Triangle. There was quite a spirited debate about it imgreeing with the Attorney-General’s proposition.
this Chamber as there was in the House of Assembly. However, we oppose the Attorney’s proposition. | think
When | last spoke on this issue | indicated that | thoughthe matter should be dealt with now, although we would point
there were some important constitutional issues involvecout—and I think this is fair enough—that from the Govern-
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ment’s point of view, and to the Government’s credit at least, It may provide a serious discomfort where people have to
the matter has been referred to the Legislative Reviewet to work each day with a major problem associated with
Committee, and there will be another chance to debate the particular part of their anatomy, and it makes life very
issue when the matter comes before us again after the repdaifficult. Most people can do that for certain periods of time,
of the Legislative Review Committee, presumably in Augustbut eventually it will wear you down. The Act does make
I imagine that the Attorney-General would want that commit-provisions for circumstances like that. If you are able to
tee to examine the matter reasonably expeditiously, and feonvert your superannuation payment and get full benefits on
might be able to indicate that that would be his suggestion tthe basis you are only partially incapacitated, | think that is
the Legislative Review Committee. a reasonable provision, so there is some flexibility to enable
But, if this matter is passed on the voices then thePeople to avail themselves of the superannuation scheme with

Government does need to be on notice that the matter will bgome flexibility to allow for that early retirement process with
going, as | said, to the Legislative Review Committee, orfull benefits. I guess the key is full benefits; it is not partial
notice that that committee will report and on notice that thioenefits in relation to being forced out of the superannuation
issue will be debated again in the Parliament, we wouldcheme on the basis that you are tired of the daily grind of
expect, in August. Itis not an issue that will go away; it is angoing to work with that incapacity. You are able to take your
issue that has to be faced up to. If the motion is passed fetirement and take your full benefits. o

should not be taken by the Government as an indication that The other provision is that it allows for the dismissal or
the issue can be successfully buried in the Legislative Revie®@cking of people for incompetence which has been very to
Committee. The Opposition will not permit that to happen;Prove and for which it has been very difficult to get a
it will come back to us; it will be debated again. So, if it were Matching benefit. In the past the dismissal through incompe-
to pass, | indicate that that is the Opposition’s positiontency has generally been masked with some other form of
However, in summary, we oppose the proposition put fomardilsmlssal process. In some cases the incompetent tend to
by the Attorney-General. resign when pressures are applied to them at a work level by

The Hon. M.J. ELLIOTT: | oppose the motion before either peer group pressure or assessment by senior members

us. The Government'’s resistance seems to be based on so%élrt‘e'r W%rk tetﬁmts. le wh dismissed for i

strange premise that this is an issue that relates to judicial 't P"OV! gs adpeo%e who are :jsmls;eh or;]ncgmpefj
independence. | do not accept that. | do not believe that th ncyblare een:eh Ejob "’:\ée rgflgnef and t att.t elt ene |tts
Parliament requiring there be resident magistrates in count yable aré maiched by the critéria for resignation. 1t 1S no
areas is a question of judicial independence. You ar omething that employees who are co_vered by a superannua-
attacking judicial independence when you affect the intemamn;ch?‘me look forward toél but pUb“E Sﬁfvaf‘ts _ant?l OIT:??
processes of the court, or try to influence those processes ged to have provisions made to match the criteria by whic
the court in some way. That is not what the amendments th ey leave their employ. A provision which is not included

Government is resisting are all about. As with the Attorney. N SuP€rannuation legislation and which cannot be is that,

General, | note that it is a matter, which, along with others P€f0re People are sacked for incompetency at any level in any

will be examined by the Legislative Review Committee. | employ, consideration ought to be given to retraining so that
would hope this whole question of judicial independenc eople who may be deemed as incompetentin one field may

might be looked at in some length so that we do not find®® lrfedlrectedﬂ?r réétramtgd IrI]DtO another area of aCt'V't3|"
ourselves in a similar debate again. we use the Education Department as an example, we

Mot ied may find incompetent teachers in the classroom who may not
otion carried. have been incompetent at other times in their lives but
through age, stress or just sheer wearing down within their

SUPERANNUATION (MISCELLANEOUS) own life circumstances their ability to teach, to communicate
AMENDMENT BILL with children and to get on with their peers changes, and that
) . needs to be recognised by management. Opportunities must
Adjourned debate on second reading. be given to employees to look at areas within their employ
(Continued from 3 May. Page 685.) which are more suitable to the skills, or the lack of skills in

some cases, that they have developed so that dismissal for

The Hon. T.G. ROBERTS: | support the measures being incompetency is not used as a wholesale excuse to remove
taken by the Government in relation to changes to thdérom the public arena many people who would have survived
Superannuation (Miscellaneous) Amendment Bill 1994, andinder normal circumstances.
do so on the basis that the Bill's technical amendments will Having come out of industry myself, | know that good
provide clarification of certain provisions and improve theemployers tend to try to give the best opportunities to their
operation of the scheme. Also the Bill seeks to streamline themployees if they have given good service or if they feel that
invalidity provisions by providing benefits for contributors there is another niche that they may be able to train into. Itis
who are not totally and permanently incapacitated for algenerally those incompetent employers or those who are not
employment. That is a critical issue for many people. Whemmonitoring their work force or taking stock of the individuals
assessments are made by the medical profession on diagnosithin it who use dismissal as the first refuge. | agree with the
for partial incapacity in relation to lump sum or incapacity statements of the Hon. Mr Lucas and other members that, if
payments within the provisions of the Superannuation Actincompetency can be shown, and if attempts have been made
many assessments are made at less than 60 per cent incapatiehabilitation or chances have been given to people who
ty or partial incapacity but make workers almost totally are working incompetently in the Education Department or
incapacitated for their work. You could have somebody withanywhere else and those efforts have failed, there is no real
a 10 per cent or 30 per cent assessment made on a particufdace for those people. If you have an incompetent teacher,
part of the anatomy, the back for instance, and that partiat makes it very difficult for teachers around them who are
incapacity might make you 100 per cent unable to work. taking over classes and who are teaching in the near vicinity,
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and some provision needs to be made for the situation where  That the Legislative Council do not further insist on its
rehabilitation has been tried and has failed. disagreement to these amendments.

So the Bill itself provides for superannuation changes of Consideration in Committee of the recommendations of
a technical nature. Its provisions allow for a better runninghe conference.
of the scheme, and the amendments in the area of investment The Hon. R.l. LUCAS: | move:
activities also complement the changes that are made. That the recommendation of the conference be agreed to.

Nobody minds supporting superannuation changes that, . o |atively black and white issue of whether or not the

frgﬁgrr]n Tneaﬂgn%ﬁe%?&?iﬁi t,g ?(r) a(l)lg(\;v dffoor; &?tggﬁgéﬂ'g:]srmitation period ought to be 12 months or six months needed
' prop 0 be resolved, and | am pleased to see that an agreement

which was not introduced in the lower House allows forar ived at by the conference of managers in relation to this

mopping up, and that amendment is to enable an easier and, | "\ prevented the legislation being lost. | do not intend
more streamlined administration, and | would indicate,

support for that as well to go back over all the detail of the arguments for and against
Bill read a second tihe the two positions that were adopted within and between the
In Committee ) Houses on this issue. Suffice to say an agreement of the
. conference of managers was arrived at yesterday and that has
Clauses 1 to 20 pas‘sed.. . . ._now prevented the legislation from being lost. | am therefore
New clause 20a— Prowsmns’ relating to other IOUbIICpleased to propose that the recommendations be agreed to.
sector superannuation schemes.

The Hon. R.I. LUCAS: | move: The Hon. C.J. SUMNER: The Opposition opposes the
Page 16, after line 20—Insert new clause as follows: motion to accept this recommendation of the conference. |
ZOab S.Chedt‘.“e %)afOf the P””C'pﬁ' Act S l""me”‘i'efE ollowind12ve heard of back flips, but this one would take all prizes in
@) pgrggree;r;ﬂg efore paragraph (a) of clause 1(1) the followingy o+ respect. The gymnastics displayed by the Liberal Party
(aaa) declaring a group of employees who are membera@nd the Attorney-GeneraI. on this issye yvould have towin a
of a public sector superannuation scheme to begold medal at any Olympic Games in either this century or

. contributors for the purpose of this Act; the next. The reality is that when, on 20 April 1993—just

(®) gzbsstt?tﬁ't?r?g‘;ﬁg?&qg%ﬁghpsar(gég;ﬂé@ of clause 1(1) andyyer 12 months ago—the Labor Government introduced

(b) modifying the provisions of this Act in their applica- |€gislation to introduce a limitation of action period for

tion to the group of employees referred to in para-invalid taxes, that is, to stop citizens claiming back invalid
graph (aaa); N _ taxes beyond 12 months, the Liberal Party and its spokes-

© Pfgv'ol"”gtf.or ”a’:js't'ona' matters upon the making of person at the time, the Hon. Trevor Griffin, went apoplectic

These ameidﬁwce{:?slt;r;r:znzrszzig:? o(?zi)ﬁedule la of tﬁgom . On 20 Aprl the Hon. Mr Griffin sai:

- ; - One must ask seriously in the circumstances of this legislation
Superannuation Act 1988. This schedule allows regulationghy, if the period is three years or six years, citizens should not be
to be made bringing members of small superannuatioable to recover amounts which have been paid even voluntarily but
schemes established for employees of agencies or instrumérﬂd?]f a |a\r/]V which Subiequgntly is d‘?te’dm'“gd to hé:lve beﬁn tl)nvalld .
talities of the Crown into the main State scheme. Thiégamtgsiﬁe‘;gg%’mmem as been required to be made on the basis o
increases the efficiency with which superannuation is .
administered in the public sector and solves the problem df€ went on to state: _ _
excessive funds building up in these small schemes for the - .. whilstwe will not oppose the second reading of the Bill, there

0 iminichi are some ISsues 1o be explore oth inthe reply an e Committee
benefit of a diminishing number of employees. tob lored both in th ly and the C t

. . stage. If | could identify those by way of summary: we have no
Clause 1 of the schedule is based on the premise that thgficiity with the six year period; we have no difficulty with the

employees will be accepted as contributors to the Statelimination of the distinction between mistake of fact and mistake
scheme under section 22. However, none of the employe@$law; and—

who have entered the State scheme under schedule 1ain ed this is the important point which | think gives complete
past has formally applied for acceptance under section 22upport to my proposition about the energetic back flip that
and it is clear that such a procedure is inappropriate in thighe Attorney-General has done—

situation. These employees are already members of @ SChetpg pejieve that Governments should be put in no better or worse
and are being brought into the State scheme for the reasopssition than organisations and individuals which operate in the
mentioned above. It is not appropriate for the board to assegsvate sector. It may be of course that, in consequence of that
their eligibility for acceptance with the option of rejecting Position, the best thing is to defeat the Bill. Howeverwe are
them or granting a conditional acceptance for health or othd}aPpy to have it explored in Committee. .
reasons. The purpose of the amendment is to rectify thids a consequence of those remarks, the proposition of the
anomaly by providing that the Governor can, by regulatiorAttorney-General while in Opposition was that the limitation
under clause 1 of the schedule, declare that a group ¢reriod, on the basis of the principles he outlined, to claim

employees are contributors to the State scheme. back invalid taxes should be the same as the general law
New clause inserted. relating to contracts, for instance, where the limitation period
Clause 21 and title passed. IS SIX years. o
Bill read a third time and passed. There was some suggestion in the conference that the
Labor Party had changed its view on this and that originally
LIMITATION OF ACTIONS (RECOVERY OF TAX- the Bill we had introduced last year in April argued for a six
ES AND SUBSTANTIVE LAW) AMENDMENT BILL month limitation period on invalid taxes. That is not true. The

12 months is the period that we introduced last year and it is
At 11.22 a.m. the following recommendations of thethe 12 months that we argued for in this Bill before us. The
conference were reported to the Council: Government’s Bill, however, was for a six month limitation
As to amendment Nos 1 and 2: period. The Labor Party’s position has been constant. The
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Liberal Party, as | said in terms of back flips, has gone from AYES (11)
six years to six months—six years to six months in just 12 Davis, L. H. Elliott, M. J.
months. | am not quite sure— Griffin, K .T. Irwin, J. C.
The CHAIRMAN: The six is constant. Kanck, S. M. Laidlaw, D. V.
Lucas, R. . (teller) Pfitzner, B. S. L.

The Hon. C.J. SUMNER: The six is constant, as the

Chairman says, and | suppose that is something to note, but ge?ford, A J. Schaefer, C. V.

it hardly justifies the position taken by the Attorney-General. tefani, J. F- NOES (8

The Attorney-General and the Liberal Party, after a lot of Crothers. T ( )Fele aM.S

high sounding principles about citizens not being put in any Levw J. A W Rob p{) R R
worse position than Governments in relation to these matters RE\Q/’ t. T G SO ers, C J' tell
and advocating a six year limitation period for claiming back overts, 1. %3. Hmnen & (teller)
invalid taxes, has now reduced that six year period, which it Weatherill, G. PAIRS Wiese, B. J.
originally advocated 12 months ago, to six months after Lawson, R. D. Pickles, C. A.

having agreed in the Committee stage last year to a 12 month
period. Majority of 3 for the Ayes.
The Opposition believes that 12 months is reasonable. It Motion thus carried.
is the period adopted by the majority of States, certainly the
major States. | think only the Australian Capital Territory, the
Northern Territory and Tasmania have a six month period. STATUTES AMENDMENT (TRUTH IN
The argument that this is necessary to deal with a potential SENTENCING) BILL
challenge in the High Court to the petrol franchise fee is, in . .
my view, not sustainable. In the Bill introduced by the Adiourned debate on second reading.
Government there is also a clause to enable windfall gains to (Continued from 4 May. Page 746.)
be barred from being claimed back. An oil company that had .
paid the fuel franchise fee in the past could not, if that tax_ 1he Hon. C.J. SUMNER (Leader of the Opposition):
was held to be invalid by the High Court, now come anngTh'S is not a truth'ln sentencing Bill, but the reverse. The
and claim refunding of that fee from the Government becausteintroduction of discretionary parole detracts from truth in
that has been specifically prohibited by the legislatiorS€ntencing and creates uncertainty in release dates. The
introduced by the Government. The 12 month periodea“ty is that, for a sentence of over five years between the
effectively applies only to other forms of invalid taxes. ~ head sentence whichis imposed and between the non-parole
As the Law Society points out, there may be SOmeneno_d which is set there is a period of discretionary relgase;
circumstances where injustice could occur if the Iimitationthat is, release depends on the Parole Board. If that is the

period is reduced to six months rather than 12 months. The se, one cannot have truth in sentencing. What you have is
could be an iniquitous tax imposed by Government, a ta,@ Provision foradm_lnlstranve dlscret|0n{_ary release, which is
which is controversial in the community, which is challengeduncelrtaln begaus(;e #}co#ld gccurtat any time between the non-
in the courts but which, if declared to be invalid under thePf0'€ Period and the heéad sentence.

Government's proposition, means that action to reclaim the However, one thing that I will have to concede about the
tax could go back only six months. In the Opposition’s view,-@P0r proposals, which were introduced in 1983 and which
that is not a satisfactory situation. | have outlined the situatioff@ve Worked very well since then, is that they are somewhat
previously. We think that, because the fuel franchise situatiof®MP!€x to explain. That is why the Liberal Party has been
is covered in any event, there are therefore other practic@P!€ to distort the effects of the Labor Party’s sentencing laws
reasons why oil companies would not be able to claim tha{’hich were introduced in 1983 and which, as | said, have
back in any event. We are dealing with the general principl@Perated in this State for the past decade and, in my view,
possibly relating to other taxes. It seems surprising, given thdave operated very well. _ _

Liberal Party’s general attitude to taxation, that it should be However, the sort of misconceptions that arise not because
adopting a position which puts the private citizen at s0f what the law does but because of its complexities can be
disadvantageis-a-visthe Government in this area. That is S€€n in the fact that even our daily newspapers seem not to

particularly so given the Attorney-General’s position on itPe able to understand the situation. Thenday Mailof 1
when he was in Opposition. May 1994, in supporting the Liberal Party’s so-called truth

The Democrats forced a conference on this matter. | d§' SENtencing legislation, states:
not know why they bothered. They could have fixed it up  Violent criminals—even murderers—are allowed to walk free far
with the Liberal Party beforehand, because there was ngarlier than the courts intended.
stomach in the Democrats to maintain the position. There is That is just wrong: untrue, incorrect, wrong; and it is quite
no doubt that the Government would not have lost the Billincredible that a newspaper editorialist could come to that
because of this issue, but the Democrats went to water fairlgonclusion, because, under the current system, the prisoner
comprehensively and quickly on the matter and have nowpends in gaol exactly how long the court intended that
agreed with the Government. That is disappointing, becauggisoner to spend in gaol, provided the prisoner is of good
when this matter was being debated last year the Democrabghaviour. In imposing the sentence in court, the judge is
also, along with the then Liberal Opposition, agreed to the 12ebliged under the Sentencing Act to tell the prisoner in open
month period as being appropriate. | oppose the motion toourt—the prisoner, the press, victims and the public—
accept the recommendations of the conference. In my vievexactly how long that prisoner will spend in gaol. Provided
it would be better to lose the Bill than to agree to thisthat prisoner is of good behaviour, that is how long that
proposition. prisoner spends in gaol. It is definite; it is certain; and it is

The Committee divided on the motion: definitely what the courts intended. So, under Labor’s
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proposal, under the current legislation, it is just not true to sapy the Parole Board for release which was decided in the
that murderers are allowed to walk free far earlier than theliscretion of the Parole Board. In other words, there was in
courts intended. fact uncertainty in that system.

However, the fact that a newspaper such asSteday We know what happened in the prison system between
Mail can make that statement may be because, as | said, oh879 and 1982: there was a considerable amount of unrest,
of the problems with this legislation has been that it isthere were riots, and buildings at Yatala where burnt down.
somewhat complex to explain unless you understand all th€he situation was most unsatisfactory. There might be some
ramifications of it, and that has given the opportunity to theargument about the causes of that unrest, but it has been
Liberal Party to criticise it; in fact, to mislead people aboutargued that the uncertainty of the parole system was one of
the effect of it. The real debate in this area, and the philothe factors in contributing to that unrest. The uncertainty was
sophical debate, is between whether you have a couthat a prisoner would go to the Parole Board, apply for parole
imposed system of sentencing (where the court effectivelpnd be rejected. They would then, three months later, go back
determines the sentence for all purposes) or whether you hate the Parole Board and be rejected again and that process
a system where the courts determine the basic sentence lwgnt on. One prisoner would go to the Parole Board and have
where there is administrative discretion for prisoners to béis application rejected; another would go to the board and
released on parole. have his application approved. That obviously created

Labor’s scheme was a court imposed system; the Liberalsincertainly and also the scope for there to be feelings of
scheme is one that involves administrative discretion. Undanjustice within the prison system as some people were being
the current law (the Labor proposals), to illustrate what | saideleased by the Parole Board using its discretion and other
about the court’s knowing how long the prisoner will spendpeople were being confined in custody.
in gaol, if the court takes the view, taking into account allthe  When this legislation was introduced | pointed out the
circumstances of the offence, that the prisoner should spembssibility that this could cause unrest in the prisons. The
six years in gaol, it will set a non-parole period of nine yearsMinister, Mr Matthew, criticised me and the Labor Party for
knowing that one third will come off the nine years for doing that. However, | make no apologies for it. There was
remissions for good behaviour—provided that the prisonethat unrest in the prison system prior to 1983; there were
is of good behaviour—and may set, for instance, a headoncerns; and we did have discretionary parole. | think it
sentence beyond that. In a hypothetical example, if the judgeould be irresponsible of me not to point out those facts and
wants the prisoner to spend six years in gaol he couldot to indicate that this system could contribute to unrest in
construct a sentence in this way: a head sentence of 11 yeaosir prisons. It is not fanciful to say that that could occur. |
a non-parole period of nine years, knowing that one thirgoint it out; | point out the danger; and | put it on the record.
would be taken off the non-parole period, provided that theOf course, it will be the responsibility of the Government in
prisoner was of good behaviour, thus giving the actual timehe future if this uncertainty leads to prison disturbances and
the prisoner spends in gaol of six years. disquiet. Of course, it is not just a problem for prisoners, it

That is the way it worked, in simple terms and, whenis also a problem for prison officers, because they have to
imposing that sentence in court, the judge had to say to thmanage the consequences of discretionary release; that is, the
convicted person, ‘You will spend six years actually in gaol,consequences of some prisoners being released on the parole
provided you are of good behaviour.’ If the prisoner is not ofand some not.
good behaviour, the prisoner loses some of those automatic In addition to this sentencing regime—which I think was
remissions. The other aspect of it is that the court, in imposgood, if somewhat complex—the approach of the Labor
ing the sentence—and this is provided for in the SentencinGovernment to the prison system in its 11 years in Govern-
Act—must take into account the fact that there is one third offnent was commendable. The prison system was significantly
the non-parole period for remissions, provided the prisoneupgraded: Adelaide Gaol was closed down after many
is of good behaviour. So, it is a certain system: there is noattempts to do it earlier, Yatala Prison was revamped,
any discretionary release involved in it. The only discretionMobilong was built, a new gaol at Port Augusta was built and
is in the prison administration to take away remissions if thehere was generally a very humane administration of the
prisoner is not behaving well. prison system in accordance with the best standards estab-

Apart from that, from beginning to end, the sentence idished by the United Nations and other agencies. One of the
calculated and imposed by the judge; the prisoner knowmajor and legitimate criticisms was that the recurrent costs
exactly how long they will spend in gaol; the prison officers of the prison system in South Australia were too high—
know that, the public know it, the media knows it and so onhigher than other States, and that is acknowledged.

As | said, while there is certainty in that scheme, it has been | became Minister of Correctional Services only three
presented to the public as a system where prisoners get ambnths before the election and it was certainly one of the
earlier than the court intended. | think that | have explainedssues that were going to be examined post-election, had we
quite clearly that that is not the case. It is a court-imposedemained in Government. Acknowledging the recurrent
system of sentencing with a limited amount of administrativerunning costs of prisons (for reasons | will not go into) as a
discretion relating to remissions, but no administrativeproblem, apart from that people are entitled to look back on
discretion with respect to release after the non-parole periothe correctional services administration in this State in the

The Liberal Party is now proposing to introduce throughdecade of the 1980s as being a very good system that was
this Bill a system similar to that which existed prior to 1983 upgraded and administered in a humane way.
and, in particular, which existed when it was lastin Govern- There seems to be a naive belief in some sections of the
ment between 1979 and 1983. There was a system of headmmunity that this truth in sentencing legislation will
sentences and a non-parole period was imposed. If thesolve the problems of crime and criminality in our
prisoner wanted to be released after the non-parole periacbmmunity. We know that law and order is a potent weapon,
expired and before the head sentence had expired then tharticularly in the hands of conservative Parties, and can be
prisoner had to apply to the Parole Board for release—that isised to get support for tougher sentences and the like. There
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is no doubt (and the Labor Party acknowledges this, andesigned to garner votes and not deal with the real issues, |
acknowledged it during the 1980s) that there is publicsuppose that is an approach that politicians often take.
concern about increasing crime rates and law and ordeéfowever, if they think that the resort to those law and order
generally, although it is fair to comment that the recentslogans and statements will deal with the crime problem then,
survey by the Australian Bureau of Statistics indicated thaas | said, they are deluding themselves and the public. To say
perhaps the increase in crime during the 1980s arounihat truth in sentencing legislation will reduce the crime rate
Australia, and not just in South Australia, was not as great as in fact a fraud on the public of South Australia.
the recorded police statistics indicate. | will not go into that, The reality is that the causes of crime are much more
but | commend to members for their consideration the recerdomplex than is often portrayed in the media or by some
crime survey conducted by the Australian Bureau ofpoliticians. The problem of the crime rate will not be resolved
Statistics. by simple appeals to discipline the fabric of society or to
That was a survey carried out and based on asking peopiecrease sentences. We have seen that quite clearly in the
whether they had been victims of crime rather than simplynternational experience. In the 1980s, Margaret Thatcher was
relying on police statistics. The survey showed somehe Prime Minister of the United Kingdom and she was
increases certainly from 1983 to the present time, but nothingnashamedly a conservative politician. She gotinto Govern-
like the increases revealed in police statistics. There hawment, one of her programs being a strong law and order
been increases certainly in some areas and there is undoubtgaproach to crime issues. She talked about values, the fabric
public concern about crime and law and order. Howeverpf society, etc., and yet we know that during the 1980s crime
many people in the Liberal Party, whether genuinely or justates in Britain increased as much as, if not more than, they
for political reasons (1 do not know), have advocated that théncreased in South Australia.
matter can be resolved by this truth in sentencing legislation. We saw John Major, her successor, develop a ‘back to
| have to tell them that nothing could be further from thebasics’ program—one plank of which was a law and order
truth. 1 will refer to one or two comments in the debate in theplank—yet crime rates have still increased in Britain. We saw
House of Assembly. For example, Mr Brokenshire, thethe same phenomenon in the United States with President
member for Mawson, said that the biggest issue in the receReagan, again from the same ideological stable, the same
Torrens by-election was law and order and asserted thabrts of rhetoric, but crime rates in the United States in-

people wanted truth in sentencing. He stated: creased significantly in the 1980s, more than in many
We have been door-knocking in Torrens. The biggest issue hasountries and higher rates than occurred here. A simple
been law and order. recourse to those sorts of slogans has not worked. They have

He further states:

been made to appease the electorate but they have not
We all know what happened under Labor: crime went througha PP y

the roof, along with everything else. ctually worked in reducing crime, w_hich i_s wh_y I__abqr has
Further, he states: adopted a t\_/vo-pronged attack to dealing with cr|m|nal_ issues.
The fact of the matter is that truth in sentencing is the deterrent | Would like to put on the record the approach which the
we need. Labor Party took to crime and law and order issues during the
| will leave aside the implication for the debate of the decade of the 1980s. The Labor Government gave a high
guestion, ‘If the biggest issue in Torrens was law and ordemriority to dealing with crime rates, vandalism and violence
how was is that we ga@ 9 per cent swing?’ Mr Brokenshire in our community. This was done by:
put forward the notion that truth in sentencing is the deterrent (i) a crime prevention program involving the whole
we need. | indicate to the honourable member that, if heommunity;
thinks that sentencing policy or truth in sentencing legislation  (ii) improving the criminal justice system with increased
will deal with the crime problem, he is deluding himself and, police resources and powers and increased sentences and
more importantly, deluding the public of South Australia. Inreform of the criminal law;

his contribution the member for Colton said: (iif) supporting victims of crime.
The Liberal Government will be demanding greater disciplineCRIME PREVENTION
from everybody within our community. South Australia, like other States and Western nations has

They are sentiments often expressed, again on the conserygsen experiencing increases in reported crimes in the past few
tive S|d¢ of politics, but it is rhetoric. We do not actually seeqecades. Increasing penalties on its own is not enough to
any evidence or any concrete proposals whereby greatgpter or prevent crime. In the United States, for example,
discipline can be demanded from the community. Mrmgre than one million people are in gaol, which is six times
Condous, the former distinguished Lord Mayor, makes &gherper capitathan in South Australia, yet their crime rate,
somewhat curious statement when he says he believes that {igricularly violent crime, is generally higher than ours. In
Liberal Government can demand greater discipline fromyqgition, many States in the United States have the death
everybody within the community, without saying how that henajty which has not significantly reduced the incidence of
will occur. Mr Brindal, the member for Unley, in the same crime. Although the police and criminal justice system (the

vein, said: courts and corrective services) are essential to the fight

The breakdown in law and order is related directly to what the, - .: : P : :
Labor Government did in terms of the lack of employment, against crime, It IS necessary to involve the community to

community expectations and the breakdown of the social fabric oeffeC_tively beat crime.
our society. It is now well-acknowledged throughout the world that

I do not want to downgrade the importance of this issue in thgrowing crime rates cannot be dealt with by police, courts
community, but | suggest to those members that it is @and corrections alone. While these traditional means of
somewhat more complex issue than that which they indicatedealing with crime remain the cornerstone of the criminal
in the quotes that | have read to the Council. What theyustice system, if we are to rely solely on them to reduce
indicate is an extreme naivety in relation to this issuecrime we would certainly fail. Instead, it must be a problem
Alternatively, if they are just statements that are being mad¢hat is addressed by the community as a whole. To prevent
for political purposes, and if they are just political statementsrime, we must first understand its causes and effects and
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then enlist the help of the community. That was the basis of - In 1986, penalties provided in the Summary Offences
the Government's five-year $10 million Crime PreventionAct were increased. For example, fraud and unlawful

Strategy, launched in August 1989. possession of property had their penalties increased by
Since that time, much has been achieved, with encouradpetween 100 and 400 per cent.
ing results. This includes: - Levels of sentences for armed robbery have increased,

- the creation of 22 community crime prevention and homicide sentences have increased by 50 per cent in the
committees throughout the State. Each of these has lookdaist 10 years. The actual time spent in prison has also
closely at crime problems specific to their district andincreased and offenders are now spending more time in gaol
developed (or are in the process of developing) strategies than before due to a general increase in penalties.

prevent the problems that give rise to crime. -If sentences are too light, the Attorney-General can and

-the development of specific crime prevention initiativeshas appealed on more than 140 occasions, 50 per cent of
such as: which have been upheld. As from July 1 1992, the Director

- the development of a program for police to print crimeof Public Prosecutions (DPP) has been responsible for Crown
maps of a range of crimes anywhere in the State; Appeals.

- a project to assist the elderly with security in their - Increased penalties provided for drug trafficking and
homes; cause death by dangerous driving.

- a study to assist urban designers in ‘designing out’ - Penalties for car theft and illegal use were recently
opportunities for crime to occur in urban areas; doubled to a maximum of two years imprisonment for a first

-a number of anti-graffiti projects; offence and for subsequent offences, not less than three

- alternative youth programs, such as ‘Street Legal’months or more than four years. Offenders now also have
which allow young car theft offenders to channel theirtheir driving licence suspended for 12 months.
energies into legal car racing activities; - Penalties for graffiti offences were also increased as

- extending the Neighbourhood Watch Scheme (of whictpart of the Government’s tough new anti-graffiti strategy.
there are now 367 areas) into a number of other schemes su¢hndals now face maximum penalties of $2 000 or six
as Rural Watch, School Watch, Business Watch, Taxi Watchmonths gaol for illegal ‘tags’ and for carrying a graffiti
Hospital Watch etc. The South Australian Crime Preventionmplement with the intention of using it for illegal graffiti.
Strategy (Together Against Crime) is being used as a modélUVENILE JUSTICE

in other Australian States. Youth crime has received great attention in South
THE CRIMINAL JUSTICE SYSTEM Australia in recent years but according to the latest statistics
Police Resources available from the Children’s Court Advisory Committee,

South Australia has the highest number of police peyouth crime is actually dropping. Its 1991-92 report shows
capita than any other State in Australia (1 per 399 people) abe total number of offences and offenders decreased by
at August 1993. about seven per cent from the previous year and that the

In June 1986 active police strength was 3 185; in Jun@umber of first time offenders decreased by 27 per cent from
1990 it was 3 404 and in May 1993 it was 3 640. This figurethe previous year. Also, children charged with violent
does not include the marked increase in non-police personneffences decreased by 16 per cent from the previous year.
working in the police force (136), non-active police officers Nonetheless, as part of the Labor Government’s commitment
(22), Aboriginal police aides (28) or police cadets (88) at theo reducing youth crime, three new Acts were passed.

time of the last budget; - The Acts have recently been proclaimed (at the
More than 200 police have been added to the SA Policbeginning of this year) which increase maximum penalties for
force since June 1989; youth offenders from two years detention to three years, and

The 1990-91 budget allowed for an extra severgive families a greater involvement in the settling of punish-
Aboriginal police officers to work out of Port Augusta and ments for their children. The Acts also return police to the
in the northern suburbs. A further 14 have been placedentral role in the juvenile justice system. The Acts are the
throughout the State; result of recommendations of the Juvenile Justice Select

New police stations have been or are being built aCommittee which satin open and travelled all over the State
Elizabeth, Port Augusta, Goolwa, and Salisbury and exterfor more than 12 months before making its final report. The
sions are being carried out to the Murray Bridge office andActs were:
weapons training facility at Fort Largs; - The Young Offenders Act, which ensures that a youth’s

Police powers have recently been increased. Police cgirime responsibility is to be made aware of obligations under
now: the law and of the consequences of breaking the law.

tap telephones with a warrant when investigatingSanctions imposed must now be sufficiently severe to provide
serious crimes; an appropriate level of deterrence. It also ensures the

stop, search, detain and interview people for four houreommunity and individuals must be adequately protected
without charging and for a further four hours with a against their violent and wrongful acts.

Magistrate’s order; -the Act also renames the Children’s Court to the Youth
erect roadblocks and cordon off areas when a seriouSourt of South Australia
crime has been or is suspected of being committed; - it gives stronger protection to the rights of victims

Penalties for assault police have been increased from -it abolishes Screening Panels and Children’s Aid Panels
a $200 fine and 12 months gaol to $8 000 and two years gaol; - it allows police to administer cautions to youths, which
Police have access to and have used monies from thean require compensation to a victim, community service up
Crime Prevention Program to fund alternative youth pro+o 75 hours and for apologies to be made to the victims, or
grams, such as the Blue Light Movement, as well as trial thanything else appropriate
Problem Oriented Policing Strategy. - it allows for Family Group Conferences which can
SENTENCING AND PENALTIES impose community service orders of up to 300 hours and give
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wider involvement of voluntary organisations such as ant in a sexual case has been removed. This ensures
churches, youth groups etc. that women and children are no longer second class

- it gives courts wider powers to sentence and deal with witnesses.
youths as adults. - help for victims of domestic violence has been en-

- The Youth Court Act establishes the Youth Court with hanced by amending legislation to ensure courts can
the Senior Judge as the principal judicial officer of the Court. issue restraint orders to police by telephone outside of
It gives police the power to appeal inadequate sentences, as  normal court hours. Amendments also mean restraint
well as streamlining the appeal process generally. orders made interstate are recognised and enforced in

- The Education (Truancy) Amendment Act ensures that South Australia and vice versa and that courts can
truancy remains a care and protection matter but where confiscate firearms and cancel firearms licences in
truancy is coupled with an offence, the youth will be dealt certain domestic violence situations.
with in conjunction with the provisions of the Young  VICTIMS OF CRIME
Offenders Act. It also means all teachers will be required to The Labor Government led the way in Australia in
take all practicable action to ensure students attend schoalssisting victims of crime. It was the first State Government
It gives authorised officers, such as police, teachers ani recognise the trauma, humiliation, and agony suffered by
education officers the power to take a child absent fronvictims, and South Australia’s record in providing support
school without adequate reason to the school or to the childand compensation to victims of criminal assault is now

parent or guardian. widely recognised.
The Hon. R.I. Lucas interjecting: Some of the features of the State’s victims policy are:
The Hon. C.J. SUMNER: Teachers are out—we have the - $50 000 maximum payment for financial losses, pain
wrong information. and suffering
PARENTAL RESPONSIBILITY - $3 000 maximum for funeral expenses
On three occasions, as Attorney-General | introduced - preparation of victim impact statements for courts for
amendments to the Wrongs Act which would have had the consideration when sentencing the offender
effect of increasing parental responsibility for criminal - support for Victims Compensation Fund

behaviour of their children. This was attempted again as part - courts are to give priority to the payment of compensa-
of the recent Young Offenders Act passed in Parliament last tion by the offender directly to the victim.
year—part of the juvenile justice package. Unfortunately, the CAPITAL PUNISHMENT
Liberals and the Democrats have been successful in rejecting The issue of capital punishment is often raised in this
all attempts to make those parents who have taken little or ncontext, and | would like to put on record the Labor Party’s
responsibility over their children’s behaviour liable, and topolicy. The Labor Party has a policy not to re-introduce the
allow the Youth Court to order them to pay for the damagedeath penalty in this State as it has the view that capital
or loss caused by their children’s criminal activity. punishment is premeditated intentional killing sanctioned by
CRIMINAL LAW REFORM the State. To consider such a penalty in a civilised society
The following changes were made by the former Labomwould require further evidence that capital punishment had
Government to the criminal law to complement a stronga deterrent effect. In fact, most research shows that the death
enforcement policy: penalty has no effect on the homicide rate. In 1981 the Office
- abolition of unsworn statements of Crime Statistics produced a detailed report on homicide.
law on self defence changed to allow greater rights foit showed that the abolition of the death penalty in 1976 in
those defending themselves against intruders in theiBouth Australia had no effect on homicide trends. Further,
own homes statistical figures from 1978 to 1980 show that 53 per cent of
provision that illegally-obtained assets and cash ohomicides during that period were committed by close
convicted persons can be confiscated and paid into thelatives or friends, with a further 28 per cent being commit-
Criminal Injuries Compensation Fund ted by acquaintances. The figures show that many deaths
provision to require courts to specify the actual time atherefore occur in heated emotional circumstances where the
convicted person will spend in gaol, irrespective ofthreat of the death penalty is no deterrent.
what the head sentence or non-parole period is. Atthe Further, the justice system is not completely infallible. It
time a court sentences a prisoner, the judge or magiwould be a tragedy if a wrongful conviction led to an
strate is aware of exactly how long the prisoner willinnocent person’s death because of a death penalty sentence.
spend in gaol provided that the prisoner is of goodThere have been examples of this in other countries.
behaviour That is a summary of initiatives taken over the past decade
the Bail Act was changed to allow the Crown the right by the Labor Government dealing with crime, law and order
to appeal against the granting of bail, especially forand sentencing. What | wanted to emphasise and what that
particularly violent offences like rape and attemptedclearly shows is that you have to complement enforcement
rape through the police, the courts and corrections with broad-
child sexual abuse victims and vulnerable withessebased crime prevention programs. The Labor Government’s
generally have been offered greater protection in courtprogram introduced in 1989 is something that has been
when giving evidence. Under new legislation, courtsexamined around Australia. It is now the subject of a review
will be able to provide a series of options in which which will report shortly, and | hope that the new Liberal
evidence can be taken from vulnerable witnesse§&overnment sets aside its rhetoric in this area which is all
including screens, one-way mirrors and closed-circuitzery well in some quarters but which, if it is believed, will
television probably not lead to a reduction in crime unless itis comple-
the obligation of a judge to warn the jury that it is mented with broad-based crime prevention.
unsafe to convict on the uncorroborated evidence ofa When the crime prevention strategy was introduced, a
child or on the uncorroborated evidence of a complainconference was organised by the Crime Prevention Policy
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Unit within the Attorney-General’s Department, and | would legislation in itself will somehow or other resolve the

commend the record of that conference, which included aproblems of criminality in our community.

international expert and a number of South Australians

talking about the principles of crime prevention. In a speech The Hon. SANDRA KANCK: Ifitain’t broke, don't fix

| gave at that time | had this to say about the issue—whicfit. That is a saying that this Government has obviously never

I think is also worth putting on the record in the context ofheard of, because we currently have a system which works

this debate, and in the context of the argument that | arand which is maintaining peace in our gaols, and this

making about looking at increased sentences as being @overnment will throw it all away. The Democrats are

simplistic panacea to a reduction in crime rates. | stated: appalled by this Bill, first, because it has a primary purpose
Broadly crime prevention should be pursued in three ways: — of removing remissions and, secondly, because it is making
1.  Through the criminal justice system, that is, through thejt g little harder to get home detention for prisoners who

traditional method of the enforcement of the criminal law and th i ; ; Cir
deterrent effect that has. Gwvould be able to cope with it. It is a populist approach: it is

2. By reducing opportunity, designing out crime and eliminatingVery much media led. We see so often that when a judge
precipitating factors such as drugs and alcohol, that is, by analysinigands down a sentence he will say, ‘You have X period for
the circumstances in which crimes are committed and changing theyrour sentence and Y for parole’, and very shortly the media
to rgdugg g‘set:bﬁg%ri;“g“'gggggrt'g"féinforce the core values of ou &€ Ut running stories saying how dreadful this is. It is a very
sociéty so that we take greater personal and community responsibih—'smrt?d view of r(_aal_lty, because the judges knOV_V that the
ty for our actions. remissions are built into the system and they bring down
That picks up the whole spectrum of issues that are necessaggntences accordingly. That is shown in the Bill where there
in this area. There is little point in simple populist sloganisingis Now an instruction to the judges to take account of the fact
in this area if you want to achieve results. It may achieve thé¢hat there are not remissions.
result of getting a Government elected, but I would hope that  If the Government truly believes that the sentences for
the Government at least, if not its backbenchers, could beertain crimes are not tough enough, it should be amending
more sophisticated in dealing with this issue. | look forwardappropriate legislation or introducing regulations to ensure
to their approach to a review of the crime prevention strategythey are tougher. The real problem is the language that is

In summary, first, the Bill will not be a panacea for used. A particular example is what people hear when a judge
increasing crime rates. Secondly, it is not a truth in sentergives a sentence; a judge might say, ‘Okay, you have eight
cing Bill, as it has been touted. In fact, it introduces unceryears imprisonment for this.” That is what the public hears.
tainty in sentencing. It does have the potential to increaskam using ‘he’ deliberately, because we lack women on the
unrest in prisons. It has been admitted that there will be moreench of the Supreme Court. We will say ‘she or he’ in the
prisoners in gaol as a result of this proposal, even thoughope that at some time in the future we have some women in
judges will have to take into account that there is no automathe Supreme Court.
ic one third remission off the non-parole period; and the The Hon. Diana Laidlaw: There are, and they should be
Minister has admitted that there will be more prisoners inracknowledged.
gaol. The Hon. SANDRA KANCK: That is right; |1 had

In the argument about how many, the Minister said therdorgotten that. We will say ‘she or he’. She or he says that the
could be about 300, but my guess is that that will probablyprisoner is sentenced to eight years with a non-parole period
prove to be a conservative estimate. In the context of the Billpf five years. What the public hears is the eight years; then,
while there is an admission of more prisoners, there is nwhen the parole comes up with remissions, people feel that
commitment to increased funding to house those prisonert)e person has not served an adequate part of their term. Itis
and that in itself may cause overcrowding and exacerbateeally a question of how one uses the language. If for instance
problems of unrest. The proposals seem to reduce countjjydges were able to determine that a person will serve a
services again. The proposals floated see Cadell and Paninimum term (whatever it might be) which takes into
Lincoln prison done away with. They are matters theaccount parole and/or remissions and a maximum term
Government will have to deal with, but it is disappointing that(whatever that is), there would not be that confusion.
there are no commitments to funding or a firm proposal to | am sure members will recall an ABC TV documentary
deal with the problems that will undoubtedly arise from thison prisons a few years ago. It was a very major documentary
legislation. which ran over two or three nights. | remember one of the

Finally, | give a caution about the administrative meanofficers from Bathurst gaol being interviewed about what had
introduced for dealing with discipline, that is, doing away happened in the riots in the early 1970s, and he said that
with the disciplinary effect of taking remissions away from prison officers have control of our prisons only because the
prisoners and imposing monetary penalties by the prisoprisoners agree to let them. The prisoners have the numbers
management. That also has the potential to cause disturbaraed the power, and the prison officers have that control only
and unrest in the system. The Labor Party indicated in thbecause the prisoners let them. We are very much aware of
House of Assembly that it will not vote against this legisla-the riots at Yatala and the burning down of a division in 1983
tion. We oppose it but we will not vote against it because ifoefore remissions were reduced, and it is quite clear that the
is an issue that the Liberal Party has put forward on manyemission system has kept our prisons at least minimally
occasions in the past decade. It was clearly put forward agvilised.
part of its election campaign policies prior to December. As At one stage in my past | was a teacher. When doing their
| said, although we will not vote against it, we oppose it.  training, most teachers learn something about basic stimulus

Apart from trying to get a bit more sophistication into the response theory, which says that, if a child cannot get
debate about this issue, | have tried to point out the dangeecknowledgment for good behaviour (called positive
in the legislation, and | hope that those dangers do not comeinforcement), she or he will go for bad behaviour (called
to pass, but the potential is there for it. | urge the Governmemnegative reinforcement) rather than be ignored. At teachers
not to believe its own rhetoric, if that is what it does, that thiscollege we were taught that about children, but it applies
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equally well for adults. The removal of remissions will re- be available for violent prisoners: that will be coming out
establish and acknowledge the negative behaviour—the notater in regulations. There is an assumption that, once having
compliance and provocations which were part of the day-toeommitted a violent crime, one will remain violent, yet that
day existence of prisoners prior to the introduction ofis not the case. There are so-called crimes of passion in
remissions. We need to look at the role of imprisonmentrelation to which people who are not inherently violent will
There is the aspect of vengeance versus rehabilitation, amdurder someone but there is no evidence that they will
perhaps prisons can do both these things. As we have hadntinue to be a murderer or be violent when they get out of
them, remissions have been a carrot for prisoners’ googdrison. We have had a number of examples in recent years
behaviour. | know that many members in this place are avidvhere women who have been victims of domestic violence—
readers of theAdelaide Revievand Lorenzo Lasch in the years of continual battering and psychological violence—

latest edition says: have eventually murdered their husbands. Those women are
Someone should explain to the Minister— not murderers, and | would say that such people would be
that is the Minister for Correctional Services— very suitable for home detention having served their mini-

that inmates are imprisoned as punishment, not for punishment. ;mum time in prison.
The Democrat philosophy on policy and penal form emphas-  The other positive aspect of home detention is that it
ises this. | was interested to read in thansardreport of & yglieves some of the pressures for accommodation in our
debate in the other place the very uninformed view that th%risons. The assumption seems to be that those who have
Democrats are soft on criminals. Let me assure you that is n@faen given home detention are abusing it, but the Govern-
the case. Vengeance is something that | think we all feel gent has not produced any evidence to show that is the case.
desire for. On Thursday when | heard about the 12-year old | 5 pitterly disappointed by the Opposition’s stand on
girl who had been raped on her way to school, the thoughtgyis matter. The Hon. Mr Sumner spoke eloquently and gave
that came into my mind—if | was actually to speak themgy the reasons why the Bill should not be supported. The
aloud—would cause most of the men in this Council at leashpposition grandstands, on the one hand, but it is not
towince if not to close their eyes. The Government does NQ{renared to stand up for humane treatment. The eloquence
have some sort of franchise on vengeance. , with which the Hon. Mr Sumner spoke in this Chamber was

I hold a view that brutality simply leads to brutality. |am eyceeded only by comments that he has made outside this
not saying that prisoners should be given a soft ride, but Wg|ace. He was quoted in tifedvertiseras saying:
must recognise that the essence of imprisonment is the l0Ss |t is a recipe for chaos, a recipe for unrest, a recipe for disaster.
of freedom, not the harshness of the facilities or the treatthe Democrats totally agree with that and find it incompre-
ment. Prisoners are punished every minute of every day biyensible that the Opposition will let this Bill go through. The
their exclusion from normal society. They cannot go and haveeason given is that the Government had campaigned strongly
a beer when they feel like it. They cannot make themselvegn the issue during the election. I will give the reasons why
a cup of coffee when they want, and they cannot go shopping think the Opposition will let the Bill go through, and they
Someone else determines what time the lights go out, whafre very pragmatic reasons. The Hon. Mr Sumner is right: it
time they wake up in the morning and so on. Prisons must bgill be a recipe for chaos, unrest and disaster. It will lead to
for rehabilitation as well as for punishment, because eventuagtefinite unrest in our prisons, instability in the prison system
ly most prisoners will leave prison and they are supposed tand it will create a view among the public that the Govern-
come out into our society better able to fit back and mix withment is not in control of its prison system. It will probably
the rest of us. If the message they get is that good behavioyad to the removal of the present Minister and create some
is not rewarded, what expectations can we have of thes@stability within the Liberal Party with the jockeying that
people when they are discharged from prison back intguill go on for positions and the resultant alteration of
society? They are more likely to return to anti-social behavportfolios amongst Ministers. Those are the reasons why the
lour. Opposition will let this Bill go through.

At the time remissions were introduced some years ago, As a result of that, originally | intended to divide on
I was working as an assistant to the Hon. lan Gilfillan, andsecond reading. In view of the very important negotiations
I recall a letter from a prisoner which said: going on outside this Chamber on the industrial relations

If you treat prisoners like animals they will behave like animals-legislation, I will not seek to divide. However, as | believe

The prisoner went on in that letter actually to document SOMgqis to be a backward step, the Democrats will oppose the
of the animal behaviour that was occurring because of thggcgng reading.

treatment they were receiving. | refer again to this month’s
edition of theAdelaide Reviewn which Lorenzo Lasch says: The Hon. R.I. LUCAS (Minister for Education and
You treat all crims like murdering mongrels and most of themchjidren’s Services):I thank honourable members for their

will start living up to the reputatian . Treating serial murderers like a . ..
they're car thieves is bloody stupid—but only slightly more stupid contributions to the second reading debate on this Bill. | do

than treating car thieves like serial killers. not want to be unduly provocative, particularly as we want
This Bill makes that mistake by removing incentives for goodto complete the remaining items on the Notice Paper—
behaviour. The Hon. C.J. Sumner:| was not provocative.

I turn now to the issue of home detention. Currently one- The Hon. R.I. LUCAS: Earlier you were just marginally
third of the sentence has to be served before a prisoner cétnrelation to gold medals for back flips by the Attorney-
be considered for home detention, and this Bill increases th&eneral in relation to—
to one-half, making it more difficult. Home detentionisone  The Hon. C.J. Sumner:It was a different Bill.
way of gradually reintroducing a prisoner into normal society. The Hon. R.l. LUCAS: Exactly. Earlier today the Leader
Itis not available to all prisoners. At the moment, it is usedof the Opposition was somewhat critical and said that the
selectively after very careful screening and assessment #ttorney-General and the Government could win a gold
determine whether prisoners are suitable. As | read the mediaedal for back flips in relation to their attitude on a previous
coverage of this, | note that the Minister says that it will notpiece of legislation.
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The Hon. Sandra Kanck: Are you going to award it to relaxing some of the restrictions now being placed on home
the Opposition? detention?

The Hon. R.I. LUCAS: | was going to say that, if gold At this stage, the reply that | have on behalf of the Govern-
medals are to be awarded, indeed a gold medal would nedgent is that obviously home detention will be kept under
to be awarded to the Leader of the Opposition, given hieview, and rehabilitation of prisoners taken into account in
attitude to this legislation. Whilst the Leader of the Opposi-2ssessing prisoners’ eligibility for home detention. In relation
tion was critical of the Attorney-General for doing a back flip to clause 6, the honourable member asked:

in the space of 12 months, he has managed to do a back flj Prison managers have to give notice in writing; prisoners have
! {8 respond in writing. How will those prisoners who are illiterate or

in the space of three weeks. not fluent in the English language be catered for?
The Hon. C.J. Sumner: We could also talk about The response is that prisoners who are illiterate or not fluent
mandates. will be helped by staff. Current management principles

The Hon. R.I. LUCAS: Well, we could talk about provide that staff must assist and support prisoners in relation
mandates, and we would have spoken longer, harder ang these matters. The question in relation to clause 7 is:
louder about the industrial relations legislation than truth in - How much money are we talking about?
sentencing. It is an interesting interpretation of ‘mandate’ ifThe answer is that the amount prescribed will be $25. This
the Leader of the Opposition is suggesting that the Labogquates to the weekly salary of a prisoner in a working
Party’s attitude to truth in sentencing is governed by itsdivision in the prison. With regard to clause 8, her question
interpretation of the Government’s mandate. If that were thés:
real reason, clearly the Leader of the Opposition would be How often does the visiting tribunal visit in each of the State
supporting the Government on industrial relations,Prisons? ] o
WorkCover and, indeed, the abolition of compulsory votingOQur answer is that visiting inspectors are at the call of
legislation. If gold medals are to be awarded to anybody, Prisoners, some of whom are also members of the visiting
would award a gold medal to the Leader of the Opposition foffibunal. The tribunal attends as needs be. Through the
having managed his back flip within the space of three weekinister's office, we will provide the honourable member

The Hon. C.J. Sumner:l have never said that we would With actual figures in writing, if that is what she wishes. |
oppose. take it that is the honourable member’s wish, and on behalf

The Hon. R.I. LUCAS: | am sure the 200 00advertiser  ©f the Minister I undertake to provide that information to the
readers and listeners to radio interviews during that first 2400nourable member. Thatis all I need to say in refation to the
hour flush when the Leader of the Opposition said that thi£€P!Y to the second read reading. ] o
was going to be a disaster— Bill read a second time and taken through its remaining

The Hon. C.J. Sumner: That's right; that is just what | Stages.

have said. | have repeated it all along.

The Hon. R.l. LUCAS: The Leader of the Opposition’s Dé\c/)||5’\|l_-{)(F:>|\O/|'\EA||\\|A'|I'Tp-\I—|\I|E§ 8gNTS|-|EER'\:/X'ITIL(J)IT\IEOF
position, as | understand it, is that he opposes the Bill but will SOUTH AUSTRALIAS LIVING RESOURCES
vote for it. That is a fair description of the Leader of the
Opposition’s position. The House of Assembly transmitted the following

The Hon. L.H. Davis: Sounds a bitlike Lance Milne.  raqqjytion in which it requested the concurrence of the
The Hon. R.l. LUCAS: The Hon. Legh Davis has made Legislative Council:

a pertinent _in_terjectiqn. The position of _the Leader of the  That a joint committee be appointed—

Opposition is interesting: he has put to this Chamber that he (a) to inquire into the future development and conservation of
opposes the measure, and he has said that it will be a disaster ~ South Australia’s living resources; o

in South Australia but, nevertheless, he will support the (b) to recommend broad strategic directions and policies for the

; . ; - - conservation and development of South Australia’s living
legislation in the Parliament. As | said, at this stage of the resources from now and into the twenty-first century:

proceedings, | do not want to be unduly provocative. (c)to recommend how its report could be incorporated into a
Therefore, | do notintend to be, but | am sure that the Leader ~ State conservation strategy; ) _
of the Opposition would have thought less of me had | not (d) to give opportunity for the taking of evidence from a wide

; range of interest including industry, commerce and conserva-
taken the opportunity at least to place on the record the tion representatives as well as Government departments and

Government's view of the predicament in which the Leader statutory authorities in the formulation of its report; and
of the Opposition finds himself in relation to his attitude to  (e) to report to Parliament with its findings and recommendations
the legislation. by December 1994, and, in the event of the joint committee

The Hon. Sandra Kanck was kind enough to indicate at the {’h‘ngo ﬁgp?mgdhéhn‘ibgéug?vygofnsfﬁgn;’%ﬁgr:ﬁgrejgmﬁqd
second reading stage that she had a number of questionsthat e As}éembly members necessary to be prese%t at all
she was going to pursue. Some of those she touched on, and sittings of the committee.
others she was going to touch onin Committee. Just to assist The Hon. DIANA LAIDLAW (Minister for Trans-
the process, | thought | might address some of those questiopsrt): | move:
in my reply to the second reading and provide some informa- That the Legislative Council concur in the resolution of the
tion to the honourable member. If, indeed, when we get intdiouse of Assembly for the appointment of a joint committee on the

; ; ; : ; @.~future development and conservation of South Australia’s living
Committee she requires further information, if she would IIkere:sources; that the Council be represented on the committee by three

to put that request on the record | will endeavour to get thenempers, of whom two shall form a quorum necessary to be present
information from the Minister’s office back to her as at all sittings of the committee; and that the members of the joint
expeditiously as possible. In relation to clause 5, the Honcommittee to represent the Legislative Council be the Hon. Michael
Ms Kanck asked: Elliott, the Hon. Carolyn Pickles and the Hon. Caroline Schaefer.

If the rehabilitation programs which the Government has .
promised are successful and prisoners convicted of violent offences The Hon. CAROLYN PICKLES: The Opposition
are demonstrating they have reformed, will the Government considgupports this motion. We hope that the Government will take
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this issue seriously and provide adequate research faciliti¢dickles has mentioned in that there seems to be a tendency to
to deal with the question. | am somewhat concerned at thigy to do everything through committees at present, when
number of select committees that have been set up in the pakere are other procedures. However, given all the sorts of
few weeks by the Government (with the concurrence of the¢hings that are being referred to different committees, this one
Australian Democrats and the Opposition), and | really do nohas to be the most vital.
believe that the Parliament has the proper research facilities Not everyone will be familiar with the principles of
to deal with all these issues. A committee was set up the othercologically sustainable development. | intend to read those
day to look at women in Parliament, which is another veryprinciples into Hansard because they are so important.
important committee, and | am sure we will need to beAlthough this issue is normally handled by my colleague the
looking to the Government to provide extra research facilitiesHon. Mike Elliott, when he asked me to do this | was able to
for that one. go straight to my office and take off my notice board a
The Hon. Diana Laidlaw interjecting: document entitled ‘Australia’s goal, objectives and guiding
The Hon. CAROLYN PICKLES: The Minister is principles for the ESD strategy’. This strategy was agreed at
indicating that extra research facilities will be provided. Thethe Council of Australian Governments’ meeting of 7
date for the reporting back of this committee has been put &ecember 1992. So, is it something that South Australia has
December 1994, which might be somewhat early. It probablyalready agreed to. The document states:
will take longer to get all committee members together over Australia’s goal, objectives and guiding principles for the ESD
the long break and hear the number of people whom | kno\§trategy:

. 4 L . - . The goal is:
will be interested giving evidence to this committee. Al- Development that improves the total quality of life both now

though the Opposition supports this committee, it is Some-  and in the future in a way that maintains the ecological processes
what unusual to develop a conservation strategy by commit- on which life depends.

tee. Nevertheless, if this is a new procedure we support it ifhat is exciting if this is what the strategy will be built on.
essence, and | must say that two former Ministers for thdhe document continues:

Environment for whom | worked probably did not need to  The core objectives are: _ _

have conservation strategies developed by committee process. 1© enhance individual and community well-being and welfare

But | am not opposed to the public having an input into this \?v;é{?allr%wg??u?uegtgg;g;:;t?gr?;n.c development that safeguards the

issue. . To provide for equity within and between generations. To protect
The Hon. Diana Laidlaw interjecting: biological diversity and maintain essential ecological processes
The Hon. CAROLYN PICKLES: lwasgoingontosay _ and life-support systems. .

that | hope the committee can have a tripartisan approach Aeérhaps members now understand why I am so excited about

note that the environment is probably the most importantis- The document further states:

. . - The guiding principles are:
issue facing Australia or the world today. Only a couple of "5 .2 making processes should effectively integrate both long

weeks ago, | was listening to a visiting lecturer on the' g short-term economic, environmental,” social and equity
environment who indicated that at the present rate of growth considerations;

the world population in 25 years will almost treble. Thatis- Where there are threats of serious or irreversible environmental
a frightening thought indeed, because already the world damage, lack of full scientific certainty should not be used as a

cannot support the population it has. Although Australia has a%%srggaz%rnlposmonmg measures to prevent environmental

avery small population, we can no longer consider ourselve, the past there have been parliamentarians around this

to be isolationists. We have a very fragile environment tha&ountry who have argued that we should not take action on

must be protected at all times. , , _ the greenhouse effect because they have not got that incontro-
I have already discussed the setting up of this committegertiple proof. One of the principles of ESD is that we should

with a number of conservation groups, who indicated a strong ¢ stop taking action just because the proof is not incontro-
interest in giving evidence to the committee. | hope that, agertiple. The guiding principles continue:
the Minister has indicated, there will be adequate research . The global dimension of environmental impacts of actions
facilities— and policies should be recognised and considered.
The Hon. Diana Laidlaw interjecting: So, the decisions we make here in South Australia should be
The Hon. CAROLYN PICKLES: Maybe | should seek looked at in terms of their global impact. It continues:
an undertaking from the Minister for the Environment and * The need to develop a strong, growing and diversified
Natural Resources that he will also provide adequate researgﬁ&';g?gn"gwg&g%%igggngggae capacity for environmental
facilities to this committee to ensure that its workings willbe™ " "The need to mainta?n and enhance international
facilitated and that we have before us a wide range ofompetitiveness in an environmentally sound manner should be
research papers from not just Australia but also throughougcognised. ) . o
the world so that the committee can look at this issue in a  *  Cost-effective and flexible policy instruments should be

. . f . . adopted, such an improved valuation, pricing and incentive
serious manner and not just as piece of window dressing. Th&schanisms

Opposition is pleased to support the motion. | remember when the Liberals, as part of their GST package,
promised a drop in petrol prices. | strongly criticised that

The Hon. .SAND.RA KANCK: At 'the time the Qovernor because itis giving bad messages to the public about the use
addressed this Parliament | was delighted to see in her spee&ﬁfuel Here is an ESD principle that says that we need to

the commitment: take that into account. The final principle states:

My Government will move for a joint committee of both Houses "~ i . : .
of Parliament to develop a State conservation strategy. This strateqﬁ Decisions and actions should provide for broad community

to be based on principles of ecologically sustainable developmerA/\yOlvement on ISsues which affect them. . . .
will focus on the future development and conservation of South/Me had 2020 Vision, a process of public consultation putin
Australia’s living resources. place by the former Government: everyone in the environ-

In my address in reply contribution | particularly drew ment movement got very excited at the time, but in the end
attention to that. | share the concerns that the Hon. Carolythe input was not considered in the final Bill that came
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through this Parliament. The document | am quoting is sayingccount in the future sessions about the long sittings of
that the community’s views should be heard and, although Parliament. It is quite ridiculous for anyone to expect
does not say ‘acted on’, | believe that is implicit in it, in the members of Parliament, staff, and particularly the table staff,
light of the other principles. The statement concludes: to work these extraordinarily long hours. We have had some
These guiding principles and core objectives need to ba&varnings about the health of people working in this place. We
considered as a package. No objective or principle should predomjgye already had the unfortunate death of one honourable

nate over the others. A balanced approach is required that takes '%Qember in this place, and, in recent times, we have seen that

account all these objectives and principles to pursue the goal of ESD. h . " .
Hence my excitement at the reference here, even though | a thi United Klrllgdom the Leader of the Opposition has died
a heart attack.

not certain that the committee is quite the way to go. of ) . .
course, it will be a strategy and, obviously, will not be  This should be a timely warning to all of us that we have

binding on the Government. However, the process of getting responsible job. Not very often do members of the public
views together and of people on the committee actuall ke account of the kind of work we do in this Chamber. | do
hearing all the views and coming up with that strategy will, €lieve that these long sittings late into the night, night after
at the very least, educate the members of the committee afght, are detrimental to the health of the people working in
probably put pressure on the Government to uphold théis building. We need to have exercise; we need to have
principles of ecologically sustainable development. Thdresh air; and we need to have sleep in order to remain fresh

Democrats have pleasure in supporting the motion. and intelligent. | do not think that very intelligent decisions
take place at 1 o’clock in the morning when people have not
The Hon. DIANA LAIDLAW (Minister for Trans- had very much sleep. | would ask the Government to pace

port): | thank all who have participated in discussing thisitself in the next session of Parliament so that we are not

message from the House of Assembly. The resources will b&tting here and doing legislation by exhaustion.

provided through the Minister’s office so that the committee o )

is well served at least with research assistants, secretarial and The Hon. R.I. LUCAS (Minister for Education and

administrative assistance generally provided from this placéhildren’s Services):1 thank the honourable member for her
Itis important to reflect generally on the reasons why theSupportto the'leglslatlon. I note her comments in relation to

Government has resolved to work this way in the developlhe programming of the Parham_ent, and, as | indicated earlier

ment of the strategy. It was considered that, instead dfday on another measure, | will refer a copy of that to her

developing it in isolation of a department with faceless peopléater on; I will not repeat it again. | concur with her comments

(credible but faceless to the public), it would be much betted We will certainly do all we can in relation to the August

if the Parliament was involved in this issue and many peopl&® December session. | thank the honourable member for her

in the community could then see that Parliament was takin§UPPOrt for the legislation. . o

this issue most seriously and that we were aiming not only to  Bill read a second time and taken through its remaining

address the issue at the highest level but also to do so on nJAges.

just a bipartisan but a tripartite basis. That has been the

approach to this important issue of conservation of our living SITTINGS AND BUSINESS

resources. The Government is pleased to learn of the support -
P PP The PRESIDENT: Before the sittings are suspended, |

from all members. . -
Motion carried would like to make one comment. The Hon. Carolyn Pickles
' raised the fact that we have been here long hours. One of the

FORESTRY (ABOLITION OF BOARD) reasons for that .is the alterations that are being made to the
AMENDMENT BILL Parliament building. As from about 9 a.m. tomorrow, which
was supposed to be 9 a.m. today, there will be no air-
Adjourned debate on second reading conditioning or lighting in this Chamber, and that will
(Continued from 4 May. Page 741.) continue for about two weeks. As it comes under my purview,

| apologise for that, but that is one of the reasons for the later

The Hon. CAROLYN PICKLES: The Opposition thanusualtimes.
supports this Bill, which was introduced in another place. It -
has been debated in the other place and, due to the lateness [Sitting suspended from 1.6 to 5 p.m.]
of the session, | do not intend to speak any further on it.
Bill read a second time and taken through its remaining

stages. LIQUOR LICENSING (GAMING MACHINES)

AMENDMENT BILL

STATUTES REPEAL (OBSOLETE

AGRICULTURAL ACTS) BILL Adjourned debate on second reading.

(Continued from 20 April. Page 551.)

Adjourned debate on second reading.

(Continued from 11 May. Page 942.) The Hon. T. CROTHERS: |l indicate that, in addition to

speaking in this second reading debate on the Bill, | will also
The Hon. CAROLYN PICKLES: The Opposition Mmovean amendmgnt in Committee. At, that timg I will spgak

supports this Bill, which provides for the abolition of four @S briefly as I possibly can to the amendment, given the time

Acts and tidies up primary industries legislation. The Bill hasconstraints involved.

been introduced in another place and has been debated in thatBill read a second time.

place, therefore | do not wish to add anything further to the  In Committee.

debate. While I am on my feet | wish to make a comment Clauses 1 and 2 passed.

about the sittings of Parliament. We need to take some Clause 3—'Club licence.
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The Hon. T. CROTHERS: On behalf of the Hon. Mr  labour clubs are engaged in respect of helping out the local

Sumner, | move: communities.’
Page 2, line 1—Leave out ‘subsection’ and insert— I might add that the Licensed Clubs Association at that
‘subsections: stage was under fairly significant pressure from the clubs that

(5A) }S"L’ft‘g;ect?o2‘3@3‘(S(;r)‘%oaggt‘ﬁgr%:?ﬁg'fgz 3f”|i°eunocret:g?]e(lvere members of that association, because the activity of the
person, it must include as a condition on theqlicence thg§o-called volunteer clubs was m|I|_tat|ng against the capacity
every person employed or engaged on the premises t6f @ number of those clubs to continue on in an economically
which the licence relates is covered by an appropriateviable way. | have already cited several and there may be

_ industrial award or agreement.” _ more which closed their doors in part consequence of those
Given that | formerly belonged to the union which has theactivities. So, we went to the Licensed Clubs Association and
major concerns in relation to this matter, | would like t0 aiqd, ‘At what stage do you think these so-called volunteer
address the Government and Democrat spokespersons on gighs become commercially viable and are still able to
Bill by giving a potted history of what has happened over thejischarge the function of serving the little communities they
past 20 years and what has led the Opposition to move suéfiere all set up to serve?’ We said, ‘We have done an exercise
an amendment. on them; we think that when their business reaches the level

The club industry in this State is more than 100 years oldef three 18 gallon kegs a week or more they can then employ

In fact, the Eudunda Club is more than 100 years old. Thergaid part-time or paid casual labour and still make a notable
always has been a club industry of a sort in South Australiggontribution to the community relative to funding all sorts of

I refer to the Naval and Military Club, the Adelaide Club and community activities.’

the Queen Adelaide Club, all of which have existed foralong  They said, ‘Right, we will go and check that.’ They came
time and have always been to the forefront in the employmerfack to us and said, ‘No, it is not three 18s per week; it is four
of labour. However, about 20 years ago or more we saw aper week. If four 18s per week are pulled, or in excess of that,
outward explosion and proliferation of club licences. We hadye agree with you that at that stage the club is commercially
more than 600 hotel licences in South Australia when I las{iable and it will be our recommendation to the clubs
checked several years ago, and at that time we had more thassociation that those clubs then commence to pay labour at
1200 club licences, a ratio of two to one in favour of thethe appropriate rate of the applicable award.’ That was done,
clubs. but many of the clubs could not see that. Some of the clubs

The union of which | was a member became concernedsere pulling up to 15 and 20 18-gallon kegs per week. If |

that the activities of clubs 20 years ago was militating againstad walked into a hotel—or at that time a kitcthen—that was
the employment of people within the industry, not only thepulling that number of 18-gallon kegs per week | would
hotel industry but also the old type club industry that existedeasonably have expected to find not fewer than 18 to 20
in this State, for example, the Athletic Club on North Terrace people gainfully employed in that hotel or club. That was not
the RSL Club at the Angas Street headquarters closed dowihe case, and as a consequence there was enormous disputa-
the CTA Club, opposite this place on North Terrace, alltion and at that time the unions’ position was endorsed by the
closed down. Whilst those closures were not solely due to thgeak bodies of the hotels and of the licensed clubs. | can
fact that clubs could not compete with the clubs that hadssure the Minister that, in spite of the fact that they have a
recently opened in the outer suburbs and closer to the homegightly different public face at the moment, | know as a
of members of the clubs that closed, that was the case in pa@sult of recent conversations that their private face has not
and the rationale that underpinned the closure of those thregianged one jot in respect of the principles of that matter
old clubs. Other matters were involved at the time, and from where it was back in the time | am currently addressing.
accept that. | stress that the union’s concern then was not A consequence of that dispute (and | direct this to the
about membership. Minister so that he can see the impact on the hotel industry
| hope that after | have explained the amendment we caaf the non-level playing field that clubs will produce if they
reach across the ideological divide between the Oppositioare allowed to go with their so-called voluntary labour) is that
and the Government to see the common sense that | hope mgt so long ago this Parliament gave recognition to the fact
contribution will bring to bear in the debate. The unionthat the industry was in dire straits, to the extent that we
approached the Licensed Clubs Association and said, ‘Theassed legislation here that said to the industry, ‘Look, you
activities of some of these clubs are causing us no end @fan have poker machines and let's hope that injection of new
strife. Kitchens are being closed.’ That was the case with thbusiness will be sufficient to keep you viable and economic.’
Foreshore Motel at Whyalla, because some of the clubs theFhe manner in which hotel licences change hands has to be
were acting on a commercial basis and were using so-callesken to be believed today. One has only to look adtHA
‘voluntary’ labour, which was a euphemism for not paying Gazettethat is put out each month and look at the three or
the correct award rate. When the award rate was $8 an hofour pages that deal with licence transfers, by either leasehold
they were paying $2.50 an hour and no tax. They werer freehold sale, just to see how horrendous is the level the
rewarding volunteer labour by saying, ‘You can have as manghange that is taking place in that area.
drinks as you like after the close of trading hours.’ Some of the soccer clubs in Whyalla were pulling 15 to
There is no doubt that some volunteer clubs were perform20 18-gallon kegs per week, and the Australian Rules clubs
ing a notable function and, from the union’s point of view, at that time were all doing the right thing. They were
a noble function in relation to some of the communities thatomplaining as much to us about the unfairness that was
they set out to service, for example, some small and juniooccurring as some of the hotels and motels. From memory,
athletic, football, cricket and soccer clubs. We said to thehere were eight hotels in Whyalla. They were pulling 200
Licensed Clubs Association at that time, ‘There is a problem18-gallon kegs per week and employing more than 220
but we are not seven-headed ogres and we understand thweople. At that stage there were 32 clubs of varying sizes
there is a place within the totality of the South Australianfrom very large, like the Workers Club, down to the Left
industry for the type of activity in which the small volunteer Hand Club, which was for thioi polloi of Whyalla, and
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though they employed only two people they put in 200 183ndustry, but also in théona fideclub industry. That is the
per week. very last thing we want, given that it was about 12 months
However, quite a number of those clubs were using thego that we said to the industry, ‘Look, we know you need
euphemism ‘voluntary labour’ to undercut the rates of payhelp.’ So we passed here, on a conscience vote, a Bill which
that were being paid by thieona fideclubs and hotels in enabled them to apply and have installed in their premises
Whyalla. It bears repeating that the hotels were pulling 20®oker machines, gaming machines—call them what you will.
18-gallon kegs per week and employing more than 22@Ve do not want to bring that undone.
people, whereas the clubs were pulling 200 18-gallon kegs | believe the effect of this Bill could be catastrophic, if it
per week and employing 32 people, of whom 19 weregoes in the manner in which | believe it will go, without some
employed in the Whyalla Workers Club, which was engagedelief being given to those people who are employing
in level playing field activities with the hotels and was payingcorrectly paid labour. We will almost certainly be back to the
the correct award rates for the people who were employed bstage we were when we decided that we had to support some
them. That was a statistic that we were able to garner froradditional way of a relief for the industry, and we did that by
that exercise which occurred Statewide. In fact, we were abl@ay of the majority support for gaming machines in this
to centre on Whyalla and get a reading of statistics there;louse. | could probably say quite a bit more relative to the
which were the statistics that | have just given. The disputemendment that we have moved and put in front of the

that the union had was not over union membership. Government. | want to stress that this is not the industry’s
The CHAIRMAN: Order! The honourable member has main union, seeking to bolster its membership relative to
an amendment before the Committee— having this amendment supported.
The Hon. T. CROTHERS: | am speaking to it, Mr This is the main union in the industry endeavouring to
Chairman. protect the capacity of those employers in the industry who

The CHAIRMAN: |do notwant you to gettoo far away currently employ paid labour, whether they be in hotels, or
from it. | have allowed a fair bit of elasticity, but the speechclubs, or motels, or wherever they are. For the Opposition to

that you are making should have been— support the Bill in its present would run contrary to that. As
The Hon. T. Crothers interjecting: | have said, the position of the union at this point in time is
The CHAIRMAN: Order! | think the honourable member that any club pulling four or more eighteens a week ought to

should have made it on second reading. be paying appropriate award paid labour. Less than that and
The Hon. T. CROTHERS: | believe | am speaking to the they can forget the union.

amendment, Mr Chairman. The access to poker machines has added a new dimension

The CHAIRMAN: | hope you are, but | am giving you to that position. | do not know whether or not there was a deal
a warning now that | want you to keep to the amendment. done between the Government and the clubs but | know for
The Hon. T. CROTHERS: | do not believe | have afactthat Max Beck, President of the Clubs Association—a
deviated from the amendment, Mr Chairman. man who has had a long, long association with the Clubs
The Hon. R.I. Lucas interjecting: Association and who is originally from the South Adelaide
The Hon. T. CROTHERS: Well, | thought we were Football Club—is of the same view as me. | know that Fred
pressed for time and | am trying to precis what | am sayingBasheer, who is ever cautious in these matters, would have
I thank you for your counsel, Mr Chairman, although | do notthe same point of view as me, though he may not say so. His
believe that | have deviated from the amendment. | haveublic face might be that he does not comment much, butin
explained to the Committee the position that the union foundhis private face he would agree with me, and that can be
in respect of incorrectly paid labour in Whyalla and thechecked. | also know that Peter Whalen, the illustrious past-
damage that was doing to paid employment there. Fopresident of the HIA would agree with me. Failure on the
example, the Foreshore Motel closed its kitchen, because@overnment’s part to understand my plea for some relief to
was performing functions in the kitchen. Some of these clubbe given in the present Bill, through the early adoption of our
went to functions that they were not supposed to do under th@mendment, or the promulgation by the Government and/or
terms of the licence and 12 people lost their jobs when thahe Democrats of an amendment that has the same effect will
motel closed. Many other people also lost their jobs. Thalo considerable damage to the industry and its capacity to
Hotel McCauley in Whyalla, because of problems, closed itemploy.
service staff, so if you went into the very large dining room | place on record that the union is not after membership.
or function hall, where people like the Shadows and Clifflt is after protecting the jobs of those, whether or not
Richard had appeared, there was no more waitress or waitsrembers of our union, who are currently gainfully employed
service. Seventy people lost their jobs there due to th& the industry. It is after protecting the capacity of those
function that | have described. employers who currently employ them by ensuring that the
The union is not unmindful that clubs have a niche.industries for which they are responsible are economically
However, we say that if clubs are to function in future, in theviable. That is a plea from the heart. It is also a plea from a
main they should have the same hours of trading and theractitioner who knows this industry inside out and upside
same capacity with respect to access to gaming machines. Wlewn. | hope you will forgive my immodesty in expressing
have no axe to grind with that, provided that they operate othat point of view.
the same level playing field as thena fideclubs, hotels and | believe that we are at the crossroads here. All the relief
motels. South Australia has a horrendous unemploymersnd good that we have given the industry will be absolutely
problem and | recognise that the Government is using its besihdone, not perhaps by intention or design, but undone in the
endeavours to grapple with that problem. same way as the decision of the Dunstan Government undid
The last thing this Parliament needs is to pass a Billthe industry, by opening up the Licensing Act so that every
which, | believe, if it goes ahead in its present form, will haveman, woman and their dogs could apply for a licence. That
the consequence of displacing and dislocating a number ¢fad a catastrophic effect on the hotel industry. It has led to
people who are gainfully employed, not only in the hotelthe loss of many, many thousands of jobs in the industry.
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They now have some relief because of the actions of theachines in an area where the majority in the Parliament had
Parliament, particularly this Council. accepted gaming machines, | should recommend to the
I would ask that nothing be done that would run contraryGovernment that the Bill be introduced.
to the relief that you gave to them with respect to supporting | had some consultations with a variety of organisations
this Bill in its present form. | believe that it will be a disaster in respect of the Bill and, although in the first instance there
of no less a magnitude than what was the Dunstan Labakas a suggestion that reference to ‘an award or agreement’
Government’s decision to open up the Licensing Act to clubsshould be removed and that ‘a paid employee’ should be
| am sorry that | had to take up the time of the Council,substituted, finally the proposition was that the clause which
realising that it is pressing, to give a brief synoptic history ofis now the subject of the amendment should be deleted. When
where it was at. Unfortunately, the Hon. Mr Gilfillan and the it was put to the Hotel and Hospitality Industry Association
Hon. John Burdett with whom we previously dealt in relationthat the clause should not be included it did not oppose that
to matters of this nature are no longer with us, so | felt it wascourse of action. In fact, as a result of the consultation, the
incumbent on me to say what | have said. Licensed Clubs Association asked the Government to delete
I would appeal to the Government. | am not appealing tahe paid employee reference altogether and, after consultation
the Democrats; | know that they try to take everything onwith a variety of clubs around South Australia, Cabinet
board in as objective a way as they can. There always seemsabsequently decided to delete that reference completely. So
to be this ideological divide between the Opposition and the¢hat is the form in which the Bill came to the Council.
Liberals. If that exists, | do not think this is the time and place  The Australian Liquor Hospitality and Miscellaneous
for any continuance of that. Let us reach across the ideoloaforkers Union made a submission in relation to this matter,
gies, in a commonality of interest, and say, ‘We accept whatrging that the previous Government's clause should be
you are saying—we will check it out further if we have to— reinserted on the basis that the exclusion of the clause would
that your amendment is seeking to protect continuingnean that there was not a level playing field between the
employment for those people in this State, a State whichotel industry and the club industry. That union put to me
already has a very high level of unemployment on thehat, in many cases, clubs use a string of volunteers to do
Australian mainland, and we will of course make redress fowork which, in a hotel situation, would be done by employ-
that, because we recognise what you are saying is truthful angks. That union stated:
statistically accurate.’ We will support some form of  These volunteers do not have the status of employees; there is no
amendment to the Bill currently before the Chamber. contract of employment. They receive a variety of remuneration from
The Hon. K.T. GRIFFIN: It was an interesting speech cﬁe\sh in ha_rgd, drlnkhs on t?ﬁ' houfstta1 to }hg feeling of satisfaction that
by the Hon. Mr Crothers which | enjoyed. | appreciated th they contribute to the viability of the club.
information which he presented in relation to the industry tha
has been very dear to his heart for a number of years.
The Hon. T. Crothers interjecting:

only say in answer to that that the last reference to a feeling
of satisfaction that they contribute to the viability of the club
is not a basis which | would accept as being an appropriate
basis for suggesting that volunteers should be excluded from

The Hon. K.T. GRIFFIN: Very kind, and | understand *he club area when a club takes advantage of the provisions
that he knows the industry very well and has had a lot o f the Bill. However, | note what the Hon. Mr Crothers has

experience in it. So, | welcome the response which he had id about und t of d other i of
given. Notwithstanding that, though, | have to inform the>ald about undérpayment ot wages and other 1SSues.
Committee that the Government will not accept the amen course one can say that.ln sorrle qf the smaller hotels—
ment. When we came to office, there was a proposition which The Hon. T. Crothers: | don't th_'nk I said th_at. S
had been approved by the previous Government to introduce 1 1€ Hon. K.T. GRIFFIN: | think it was implicit in
a Bill to do what this Bill seeks to do but with a clause which What— ) )
is now the subject of an amendment included in it. The Hon. T. Crothers: | said euphemisms such as

The Hon. T. Crothers interjecting: voluntary labour were used— ) o

The Hon. K.T. GRIFFIN: Let me just talk about the The Hon. K.T. GRIFFIN: Okay, itwas |mp|IC|t in what
history of that. My information is that the original agreementYou had to say. Of course, there are smaller hotels run by
between the Hotels and Hospitality Industry Association and@milies which, although they benefit from the value of the
the Licensed Clubs Association was for a proposition whictenterprise, frequently use members of the family without
did not include the clause which is now the subject of the@muneration for the purpose of running such a hotel. The
amendment. That was the original agreement between the tf@overnment does not accept that exclus[on of the clause in
peak bodies. The Australian Liquor, Hospitality andthe amendmentwould have a catastrophic affect on labour.
Miscellaneous Workers Union made representations to insert The Hon. T. Crothers interjecting:
a clause which was, if not identical, certainly similar to that  The Hon. K.T. GRIFFIN: We do not accept that. So far,
which is now in the amendment. With the agreement of th&5 out of 600 clubs that might ordinarily be expected to have
Hotel and Hospitality Industry Association and the Licensedan interest in this area have made applications for extended
Clubs Association, the previous Government included it. hours, and there are an additional 1 100 clubs which have

I looked at the Bill and | must confess that | prevaricatedrestricted licences and just would not come within the area
on it, because | have a very strong view, as a matter off interest in gaming machines. Two hundred out of 600
conscience, against poker machines, and | was concerned tiatels have made applications for gaming machine licences.
any decision | took might well compromise that point of | reassert to the Committee that the Government recognis-
view. Having examined the representations that were mades that omission of the clause may exacerbate the distinction
and accepting my responsibility as Minister of Consumetbetween clubs and hotels in terms of the level playing field,
Affairs and that | had to endeavour to put at least to soméut we believes that it will not be a significant problem and
extent my personal views to one side, | believed that, if ther¢hat the essential character of the clubs ought to be main-
had been an agreement between bodies such as the HHIA aaéhed. For that reason we are not willing to support the
the Licensed Clubs Association in relation to gamingamendment.
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The Hon. T. CROTHERS: Methinks that some of the The Committee divided on the amendment:

spokespersons in the industry are hydra-headed. | have a AYES (7)

handwritten note in the former Minister's handwriting from Crothers, T. (teller) Feleppa, M. S.

when she contacted the industry on 13 May this year—as late Pickles, C. A. Roberts, T. G.

as that—and the note says: Sumner, C. J. Weatherill, G.
Both groups in the industry [the Hotels Association and the Wiese, B. J.

Licensed Clubs Association] indicated through certain spokes- NOES (9)

persons— Davis, L. H. Elliott, M. J.

| will not name them—

that they would be quite happy to have the former Government’s Griffin, K .T. (teller) Irwin, J. C.

amendment in the Bill— Kanck, S. M. Lucas, R. I.
However, when they saw you, you objected to that clause ~ Redford, A. J. Schaefer, C. V.
about paid labour and they attributed to you that you said it~ Stéfani, J. F.

was compulsory unionism. | do not know whether there is PARS

any credibility to that. The Minister may think that the Levy, J. A. W. Laidlaw, D. V.
industry, now that there has been a change of Government, Roberts, R. R. Lawson, R. D.
may be hydra-headed. I place the note on record, although | Majority of 2 for the Noes.

cannot show it to you. It is not in my handwriting, and the ~Amendment thus negatived, clause passed.
contact to which | referred was made on 13 May, yesterday. Remaining clauses (4 to 8) and title passed.
The Hon. K.T. Griffin interjecting: Bill read a third time and passed.
The Hon. T. CROTHERS: Black Friday for some; God
help the employees. The note is not in my handwriting but ELECTORAL (ABOLITION OF COMPULSORY
that of our former Minister. VOTING) AMENDMENT BILL
The Hon. K.T. Griffin: We won't run any tests on it.
The Hon. T. CROTHERS: Unfortunately, we don’t have
to have a blood test at times to get in here, but we are here.
| provide that note for the information of the Committee and  The Hon. R.I. LUCAS (Minister for Education and
the Minister. _ Children’s Services):| thank honourable members for their
The Hon. SANDRA KANCK: The Democrats will not  contributions over some weeks in relation to this most
support the amendment. Our position is not based on anyhportant matter. Whilst it might be tempting for some, late
ideology. On the face of it, the amendment appears to bgn a Saturday afternoon, to respond at length and in detail to
simple, but on examination there is a great deal of complexity| the issues that were raised, | do not propose to do that.
in it. At the moment my sympathies tend to go with thoseHowever, there are one or two matters that the Attorney-
little clubs, the local tennis or cricket club, that survive onGeneral would like me to mention and put on the public
voluntary labour. With this issue, if you go one way you mayrecord, in particular, one or two of the issues raised by the
cause damage and if you go the other way you may caugeader of the Opposition, and then we can vote on this Bill.
damage. Eventually one has to make a decision and work out Earlier today, when discussing the truth in sentencing
which will cause the least damage, and that is why we willegisation, the Leader of the Opposition indicated that
not be supporting the amendment. perhaps the reason why the Labor Party was voting for that
The Hon. T. Crothers interjecting: legislation, even though he said they did not want to or they
The Hon. SANDRA KANCK: | listened carefully tothe were not supporting it, was that the Government had a
Hon. Mr Crothers, and the examples he gave about Whyallmandate for it. | commented then, and | comment now, that
were very interesting. What it comes down to in the end is hisf that is the case in relation to the truth in sentencing
belief that this will create unemployment. That is the onelegislation then certainly the Government has a mandate in
thing that is questionable. We do not know for sure and weelation to the industrial relations, WorkCover and abolition
will not know until some time down the track. | would be of compulsory voting legislation because those issues were
interested in hearing from the Attorney-General whether theref great prominence in the lead-up to and during the election
will be any monitoring in this regard and, if it was shown period and were the subject of debate between the major
further down the track that there is a substantial loss oParties in South Australia. People have different perspectives
employment resulting from this (and | would need to seeon mandates, depending on which side of the political fence
figures before and after), the Democrats might consider it ghey are and whether or not they are in government. | do not
a later stage if there was proof of increasing unemploymenintend to add any more comment to that aspect than that.
The Hon. K.T. GRIFFIN: | thank the Hon. Sandra The Leader of the Opposition noted that the question of
Kanck for her indication of her attitude to the amendmentvoluntary voting had been debated on a number of occasions,
The only comment | wish to make in response to the Hon. Miand certainly the positions of the major Parties has been well
Crothers is that, whilst there were consultations with variou&nown. He also noted that it was part of our election policy
groups, the Licensed Clubs Association did ask the Goverrdocuments in 1989 and 1993. The Leader quoted some
ment to delete altogether the provision in the— figures, which purported to show that, certainly in the South
The Hon. T. Crothers interjecting: Australian and the Australian experience, perhaps the turnout
The Hon. K.T. GRIFFIN: | think we all get conflicting  under a voluntary voting arrangement might be significantly
messages sometimes. Certainly, the Licensed Clubs Associ@wer than it is at the moment. The Attorney quoted some
tion did ask the Government to delete the paid employee arfijures—
award reference altogether. When that was put to the Hotel The Hon. C.J. Sumner interjecting:
and Hospitality Industry Association it indicated that it did  The Hon. R.l. LUCAS: Sorry, the Leader of the Opposi-
not oppose that proposition. tion quoted some figures from the 1920s and the 1930s,

Adjourned debate on second reading.
(Continued from 29 March. Page 334.)
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which indicated that the percentage of electors voting iface and people saying, ‘Good morning, it's a lovely day
particular elections was as low as 59, 59, 63 and 50 per certbday, isn’t it? Would you mind voting for the Liberal
The only point | make in response to that is that since theandidate?’

1920s and the 1930s we have had almost 40 or 50 years of, A lot of research indicates that under our current arrange-
in effect, a tradition of compulsory voting in South Australia ments literally thousands and thousands of people are making
and in Australia. It is certainly the view of many political up their judgments on the basis of those sorts of political
commentators that, with that tradition and with that back-operations on election day. As | said, some of the figures are
ground of compulsory voting, it would be highly unlikely that indeed somewhat frightening, with some 10 or 15 per cent of
the figures would drop down to only 50 or 55 per cent hergpeople making up their minds as to how they vote literally as
in South Australia under a voluntary voting arrangement. they walk through the polling booth door.

Itis a question of what people have been used to; itis a Finally, the only other issue to which | will respond again
question of how they have been raised in relation to theifs the notion that the only reason for this Bill is that the
prior political experience. There has been this very lond iberal Government thinks it will advantage them at future
tradition of 40 or 50 years of compulsory voting, andelections. That issue was touched on by a number of other
certainly many political commentators would not accept thespeakers from the Labor Party side as well. Mr President, as
notion that we would lapse back into a situation where onlyyou would expect, | naturally reject that notion. This has been
50 per cent of people turned up to vote. The Leader of tha longstanding position of the Liberal Party, for some
Opposition commented that John Major in the Uniteddecades. There was some suggestion by one of the speakers
Kingdom, for example, was elected by 32 per cent of electorghat, now that we are in Government, we would not be
eligible to vote. interested in moving this proposition and, therefore, the

Again, if one wants to look at the number of people who,reason for wanting to support the change in legislation had
for example, elected John Bannon in 1989 in South Australiaggone. The proof of the pudding is that, yes, we have won
one can see that it was only 49 per cent of electors. If w&overnment—and quite comfortably—and we have now
conducted an even more detailed analysis of the figures arntroduced the legislation because we believe in it. It is as
looked at the number of people in each of the electorates argimple as that. It is a position in which the Party believes.
the number of seats that John Bannon won in 1989, | suspect We accept the view that the majority of members in this
that we would find that the percentage was even smaller thabhamber do not share that view and, therefore, it is likely to
that. That s, if you take the number of people in the 22 seatgo down in a screaming heap at the second reading vote. But
or 23 seats that John Bannon won in 1989, or members of hte Liberal Party and the Liberal Government will push on
Party won—and in many cases it would have been just ovegith this idea of abolition of compulsory voting. Whilst the
50 per cent of the vote in those 22 or 23 seats—and if yotime has not come—at this stage anyway—for the significant
take that as a percentage of the total electorate, you then corfgform, we believe that, in the end, time will tell and that this
up with figures, whilst not perhaps as low as 32 per centsensible reform will be introduced in South Australia so that
certainly significantly lower than 50 per cent. we do not have to force our citizenry along to elections on

Therefore, the figures quoted in relation to John Majorelection day to vote against their will.
really do not add much by way of substance to the debate in - The Council divided on the second reading:

relation to the abolition of compulsory voting. The Leader of AYES (8)
the Opposition made a number of contentions with really no Davis, L. H. Griffin, K .T.
evidence to back them up. He made huge leaps in logic— Irwin, J. C. Lucas, R. I. (teller)
huge leaps in faith, | suppose, rather than logic. There is no Pfitzner, B. S. L. Redford, A. J.
evidence to substantiate the assertion made by the Leaderthat  Schaefer, C. V. Stefani, J. F.
compulsory voting is a safeguard against bribery and NOES (9)
coercion. Compulsory voting means more concentration on Crothers, T. Elliott, M. J.
the issues and, again, any independent political commentator  Feleppa, M. S. Kanck, S. M.
commenting on the political process here would be hard Pickles, C. A. Roberts, T. G.
pressed to make much of a judgment between compulsory  Sumner, C. J. (teller) Weatherill, G.
and voluntary voting and whether or not there is more Wiese, B. J.
concentration on the issues under compulsory voting. PAIRS

In essence, all compulsory voting does is drag out large Lawson, R. D. Levy, J. A. W.
numbers of people who do not think about the way they Laidlaw, D. V. Roberts, R. R.

intend to vote and have no interest in the way they vote. They Majority of 1 for the Noes.
are required to turn up to the polling booth and place a second reading thus negatived.
number one, two, three or four in a number of boxes. Recent
research shows nationally that up to 20 per cent of people [Sitting suspended from 6.8 p.m. to 3.25 a.m.]
make up their mind as to how they will vote on election day.
These days political Parties spend increasing sums of money
dressing up their polling booths, dressing up their how-to-INDUSTRIAL AND EMPLOYEE RELATIONS BILL
vote cards and making their people appear to be friendlier
than they might otherwise be when handing out how-to-vote In Committee (resumed on motion).
cards. That is all being done on the basis that literally (Continued from Page 1080.)
thousands and thousands of South Australians and Aus-
tralians have no idea how they will vote when they turn up  Bill recommitted.
to the polling booth on election day. Clause 1 passed.
The political Parties have the view that, whilst electors are  Clause 2—'Commencement.’
not deciding on the issues, they may well decide on a friendly The Hon. K.T. GRIFFIN: | move:
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Page 1, line 13—Leave out the clause and substitute new clauske record that | am here under protest and sufferance and, if
as follows: _ _ _ _ there are mistakes, the Government wears it.

2. This Act will come into operation on a day to be fixed by The Hon. C.J. SUMNER: As the Australian Democrats
proclamation. Eave decided to enter at this stage onto this aspect of the

| indicated during the course of the earlier Committee tha ebate, | believe that on behalf of the Opposition | should
there may be a good reason why we would need to bring intQ,5 say something. | was going to in any event, suggesting

operation only part of the Bill initially, for example the . ,0q 516 in the corridors that we should try to deal with this

fhatter sensibly. The reality is that dealing with these Bills—
nd it is not just one Bill but four—at this time of the night,

. o . his time of the weekend, is an absolute disgrace. It is a

may be a profblﬁm Xt?e Actbspe0|;‘llfallty prowd?_d thatall ltthescandal. I have been in this place nearly 20 years and this has

provisions of the ACt are brougnt Into operation Simulta-,q, o ayer happened before to this extent. We have never sat

neously. In moving the amendment | seek to give theon Saturdays; we have never sat into Sunday morning and,
Government flexibility, but | can give an undertaking that theif this had been done in a half sensible way, the Parliament

Government will bring in all the provisions of the Bill and not would have adjourned until next week and done it on
seek to suspend any part except for the purpose of progresalesday Wednesday and Thursday of next week
ive implementation. It is certainly not the Government’s Memt;ers interjecting: )
intention to suspend the operation of provisions that we may The Hon. C.J SUMNER' That could have been over-
not like. That is the reason why | give that commitment. come in sorﬁe Wéy or other'

The Hon. M.J. ELLIOTT: Before we proceed further: Members interjecting: '

first, I acknowledge the comments of the Hon. Attorney-  tha Hon. C.J. SUMNER: This is a scandal and should
General in terms of this legislation and proclamation and takg s geen by.thé .public of South Australia to be a scandal.

his assurance that all parts of this Bill will be proclaimed an ertainly, there have been occasions on which we have had
thatif there are any delays it will be purely for administrative ;¢ Iaté in the past, but we have finished either early
reasons and no others. Before we proceed further with thig,,rqay morning, at the worst or, on occasions, early on
legislation | put on record my concern that we are still

: . i ~>"Friday morning. With the poker machine Bill we were
debating this at 3.30'a.m. As | see it, with all the best will INdealing with one or two clauses in a Bill; there was an issue
the world, we are going to be here for some hours to com

- > . hat had to be resolved. It did not involve a total redraft of the
We have potentially one of the most important pieces og;i5

legislation in this State and certainly the most important piece The Hon. R.I. Lucas interjecting:
in this session—which is going to go through. On a very  tha Hon. C.J. SUMNER: | will make it again if you
recent check in the last half hour, two important draftingwam_ | put to the Government that this matter should be
errors have been found for which I do not criticise anyagiourned. The House should adjourn and we should come
individual because of the time at which we are doing it. Aty,o 1 o Tuesday. It would give the parties, Parliamentary
least two errors have been found, and certainly after discusg=, \nse| and everyone in the Parliament the opportunity to
ing the matter | am aware that much concern has t_)een ralSgshk at the amendments to make sure that they are consistent
about the structure that has evolved because oftime. 54 that they have been done properly, and the matter could
There will be criticism of this Parliament by people in the pe yesolved on Tuesday in a sensible manner. | have never,
legal fraternity and legal practice generally because they aiger peen involved in something like this in 19 years in this
going to find it very hard to comprehend parts of thispjace. As far as the Opposition is concerned, it is a scandal.
legislation because they will be less tired than us when theynis Bill will almost inevitably be a stuff-up, because you

try to read it. To us it might almost make sense at this tim&annot just go ahead and deal with a Bill of this length and
of the night—at least, it looks like it might make sense. Manycomplexity in this way.

people have been working very hard for a long time and there  This Bill will be a stuff-up; it has to be, unless the
has been a great deal of goodwill but the goodwill might beg gyernment now bites the bullet and, as the Hon. Mr Elliott
undone because of the fact that we are trying to do this at thiggg suggested, adjourns the Council to a sensible time on
time and because people have been working so long. | waf{,esday, to enable people to consider the amendments, and

to put on record now that, if there are mistakes and fundar am sure we can resolve the matter on Tuesday. Give up
mental errors in this legislation, the Government’s deCiSiO'Question Time, if you like.

to continue sitting at this time of the night will be responsible ™ \jempers interjecting:
for them. That has to be on the record and has to be onthe The Hon. C.J. SUMNER: That will not bother us.

record very clearly now. An honourable member interjecting:

There is no good reason why we are continuing, other than The Hon. C.J. SUMNER: Because it was a day of sitting,
that the Parliament has been willing to allow the Governmentgn Friday.

with its so-called mandate, to get its legislation through. Itis  Members interjecting:
absolutely absurd; it has been absurd under previous Govern- The Hon. C.J. SUMNER: That is a gratuitously insulting
ments and in previous Parliaments, and it does not in any wagémark. The Government has kept the Parliament sitting here.

some preliminary work to be undertaken either on rules o
regulations, and for that reason | indicated that | thought i

justify— Probably, if we had any brains, we would have put the matter
Members interjecting: off with the Democrats, in any event, but it has to be done
The CHAIRMAN: Order! now. It cannot go ahead. My guess is that, at a conservative

The Hon. M.J. ELLIOTT: There was an interjection estimate, starting at 3.30 in the morning, we probably have
about poker machines. At least, although it went all night, ifour or five hours debate on this Bill. There are major issues
was about one clause. | would not say the Bill was unimporef principle. | have just picked through the amendments. |
tant, but the legislation did not carry the weight and import-have not had anything to do with it all day, and | find that all
ance this piece of legislation carries. Again, | want it put onthe issues relating to judicial independence have been
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ditched. All the principles that have been debated in this place  The Hon. K.T. GRIFFIN: Well, there is a crane outside
have been ditched. | have just read it. They have beefor a start. The WorkCover legislation—
ditched. Members interjecting:

The Hon. K.T. Griffin: Nonsense. The CHAIRMAN: Order!

The Hon. C.J. SUMNER: They have. All the objections The Hon. K.T. GRIFFIN: —was received in this
raised by the Supreme Court and the judges are still valid.Council—

The Hon. K.T. Griffin: They are all addressed. The Hon. C.J. Sumner interjecting:

The Hon. C.J. SUMNER: Mr Chairman, that is just one The CHAIRMAN: Order! The Leader of the Opposition
example. will desist from—

The Hon. K.T. Griffin interjecting: The Hon. C.J. Sumner interjecting:

The Hon. C.J. SUMNER: | am just telling you. | read The CHAIRMAN: Well, | do not care.
them quickly. I know what principles were involved. Thatis ~ The Hon. C.J. Sumner:ltis a scandal, Mr Chairman, an
just one issue. | picked up these amendments, at 3.30 Sundalysolute scandal that we are here!
morning—or Saturday morning; | do not even know whatday The CHAIRMAN: |warn the Leader of the Opposition.
itis any more and | doubt whether anyone else does. | see offdnere is no necessity to lose your temper here.
issue where a major principle that was canvassed during The Hon. C.J. Sumner interjecting:
debate on this Bill over a long time has just not been dealt The CHAIRMAN: |warn you. There is no necessity for
with in terms of the principles. | do not want to debate theanyone to lose their temper at this stage. We have work to do.
substance now because, if this keeps going, we will be doinghe Leader was were heard in silence, and | suggest that he
it at 6.30, 7 a.m. Sunday morning. listen to the Attorney-General in silence.

It is an absolute joke. It is probably one of the most The Hon. K.T. GRIFFIN: The other point | was going
disgraceful performances that | have seen by a Governmetd make is that the WorkCover Bills were received in this
in this Parliament in 19 years in terms of the legislativeCouncil at the end of March. | appreciate that there has been
program. It should be put on the record that it is a disgracea heavy workload, certainly in the past couple of weeks.
it should be put on the record that we should now get up untiProbably | have carried it as much as anyone in relation to
Tuesday to enable this Bill to be dealt with. | am certainlythese industrial relations Bills. | certainly do not particularly
here absolutely under protest for the next four or five hours—ancy debating these Bills at this time in the morning, but the
absolutely under protest—and | am sure that every membé3overnment has made a decision that it wishes to get this
in the Opposition and every member in the Democrats is heregislation through. There has been a significant amount of
under protest. The Government should do the sensibldiscussion behind the scenes by all parties involved with
thing—what any normal intelligent person in the communitythese Bills. We take the view that the issues should be
would do—and that is adjourn the Council until Tuesday andiebated now and the Committee stages resolved.
come back. | ask the Government to do it. The Hon. R.R. ROBERTS: | have just listened to the

The Hon. M.J. ELLIOTT: | said earlier there were at Attorney-General. He talks about the workload. He prefaced
least two drafting errors. | say there are in fact three that havieis remarks with comments about the importance of this
been found. | don’t know how many more we will not find legislation. | point out to the Attorney-General that he is not
as we drift through this legislation. the only one sitting here. He has had hot and cold assistants

The Hon. C.J. SUMNER: | make a formal request to the running out of his ears for the past fortnight. We are over here
Minister in charge of this Bill, and all these other Bills, to trying to deal with the Bills with one-third of a secretary and
stop this absolute madness and adjourn the Council untildo not want to hear all the crap about what you used to have
Tuesday so that we can deal with it properly. when you were in Opposition—

The Hon. K.T. GRIFFIN: The requestis declined. The = The CHAIRMAN: Order! That language!

Government wishes to proceed with consideration of the Bill. The Hon. R.R. ROBERTS:—because you will start that,

Can | point out that the industrial relations legislation wasas sure as God made little apples. The fact of life is that the
received in this Council on 21 April. It was first made Attorney-General just made the very pertinent point on this
available publicly on 9 March and was introduced into thematter: this is a very important piece of legislation, as are the
House of Assembly two weeks after that, as | recollect, on 28ther three pieces of legislation that we are now going to
March. So, it has been around for a long time. As | say, it waslebate at this hour of the morning. This Council got up at 5
introduced into this Chamber on 21 April. p.m. yesterday. There are three Bills, and we will go through

The Hon. M.J. Elliott interjecting: the most important legislation that we will strike in this place

The Hon. K.T. GRIFFIN: We certainly moved amend- for next six months.
ments. No-one can resile from the fact that the amendments About twenty minutes ago | got the copy of latest
were moved. The Hon. Mr Roberts on the Opposition sidenachinations that have been taking place in that five hours.
moved amendments. The Hon. Mr Elliott moved a significantVe have had about 20 minutes to try to get that together and
number of amendments. It certainly was a very long processome in here to deal with a piece of legislation with 230
| certainly appreciated the way in which the members of thelauses, plus all the other bits and pieces. We will then have
Council approached the task of considering this veryto do the other three pieces, while we are still bright and
important piece of legislation. The other point that has to beshiny.
made is that the reform of the industrial relations system and | am not shirking the job; | will sit here until Christmas if

the WorkCover system was— | have to. However, the points that have been made by the
The Hon. C.J. Sumner interjecting: shadow Attorney-General are absolutely correct: it is a
The Hon. K.T. GRIFFIN: We cannot come back on scandal, and there is no sensible reason why we are sitting

Tuesday. here at this time of the morning when all of next week has not

The Hon. C.J. Sumner:Of course you can come back on even been touched yet. | agree with the shadow Attorney-
Tuesday. General that it is a scandal and we will not forget.
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Existing clause negatived; new clause inserted. that it refers to all associations and not just registered
Clause 3—'Objects of Act.’ associations. That is consistent with the general drafting
The Hon. K.T. GRIFFIN: | move: _ approach throughout the legislation where we do recognise
Page 2, after line 14—Leave out paragraph (m) and insert:  that associations other than registered associations, and in
(m) to help prevent and eliminate _discrimination in aqgjtion to those, will have some responsibility in the course
employment in accordance with State and Common-_ . - . .
wealth law: and". of industrial relationships.

The point | made in the first Committee was that | had a Amendment carried.

concern about the way in which the principle of helpingto  The Hon. K.T. GRIFFIN: | move:

prevent and eliminate discrimination was expressed, that jt Page 3, lines 4 and 5—Leave out the definition of ‘Deputy
was not expressed to be in accordance with State ar%re‘sljlggmy{ggs:i%seer:tt"meansaDeputy President of the Commission;
Commonwealth law and that it might therefore actually W'denThe definition of ‘Deputy President’ relates to a later
the area of anti-discrimination, which would then be inconsis-

A . > ~amendment. It is appropriate, therefore, if | explain what is
tent with State and Commonwealth laws. The provision, . ,,sein relation to the commission because, without that
which I have just moved does in fact overcome that proble

; T oM explanation, it may not be easy to discern the reason for
It recognises the focus on the elimination of discrimination aking the changes in the definition. The structure of what
and its prevention. It does so in accordance with the State an proposed in the amendments is that there will continue to
Coxn'? gﬁ;ﬁ:&?g:\r’\r’; 3_"35&‘; ';'Sna"’:npgr?g:é C?gggg be the court, which is renamed the Industrial Relations Court,
cl 4—Interor t tion” P ) but the court largely remains as it is with its current member-
Thaéuli((a)n_K T %EIIC;I?II\CI)' .I move: ship. The transitional provisions do address that issue. We
Page 3, line 1—Leave out definition of ‘contract of employment’ h;lve Itdalgen thfe V'e‘év that forhthesf utqre t;'e dPreS|d(|jng '\ﬂﬁmbﬁr
and insert: should be referred to as the Senior Judge and, whilst the
‘contract of employment’ means— incumbent President remains as President, and of course has
(a) a contract recognised at common law as a contract o§ecurity of tenure under the provisions which are now

employment under which a person is employed forjyc|ded in these amendments and in the Bill, that incumbent
remuneration in an |ndUStry, or

(b) a contract under which a person (the ‘employer’) engagegnember will remain the President and continue with the
another (the ‘employee’) to drive a vehicle that is not Status of a Supreme Court judge.
registered in the employee’'s name to provide a public  The other judges of the present Industrial Court will
passenger service (e"erl‘ though the contradt WO‘I“d not kz[‘eemain as judges of the Industrial Court. They will be the
(r)ercognlse atcommon fawas a contract of empioymen principal judiciary but there will be more flexibility to enable
(c) a contract under which a person engages another to cargncillary judges to be identified by the Governor to assist in
out personally the work of cleaning premises (evenany work of the Industrial Court. Itis important to recognise
fg&“gsh;hciﬁ%gté?gﬁg%‘ﬁ% ;‘r?]tet:ﬁ)feoﬁogn'%d at commonhat the present court remains. Its name is changed to the
(d) a contract under which a person (the ‘employer’) engagedndustrial Relations Court. The present members of the court
another (the ‘employee’) to carry out as an outworker'€main and, as | said, the PreS|d_ent remains as PreS|dent but,
(even though the contract would not be recognised atwhen the present President retires—he has tenure until age
, common law as a contract of employment; 70—it is proposed that that description will change to Senior
This amendment relates to the contract of employment. Thgy,dge and that the status of the judges will be equivalent to
only significant difference with this amendment is that itinat of District Court judges.
clarifies in paragraph (a) that a contract is a contract recog- The Industrial Court magistrates remain and will continue
nised at law as a contract of employment under which g, po|d their position in accordance with the present Act. All
person is employed for remuneration in an industry, and ibt those principles relating to judicial independence which
tidies up the drafting in respect of paragraphs (b), (c) and (d}g|ate to the court are now maintained and the judges are not

all of which refer to that contract of employment recognisedyansiated to any other court. That was certainly one of the

at common law. o proposals that we had in mind when the Committee was first
The Hon. R.R. ROBERTS: It is opposed. The new cqnsidering this, but we did not finally get to those amend-
definition is much narrower and litigious. ments because we had not recommitted at that time.

Amendment carried.

In relation to the commission, there is a different ap-
The Hon. K.T. GRIFFIN: | move:

. C i . . _proach. The amendments seek to split the position of

disgtig?aﬁa ﬁ]ﬂ;grtl:'ne 3—Leave out definition of ‘demarcation President of the court from the President of the commission.
‘demarcation dispute’ includes— The one person may hold both offices but not necessarily so.
(a) a dispute within an association or between associationghere is, as there was in the original Bill that came before us,

about the rights, status or functions of members of they capacity to have a separately appointed President of the
association or associations in relation to the employmen}ndustrial Re|ati0nS COmmiSSiOn

of those members; or , .
(b) a dispute between employers and employees, or between The Hon. C.J. Sumner:ls that what you're going to do?

members of different associations, about the demarcation The Hon. K.T. GRIFFIN: We have not made a decision
of functions of employees or classes of employees; or gphout that

(c) a dispute about the representation under this Act of the The H ' cJs . L
industrial interests of employees by an association of e Hon. C.J. Sumner interjecting: o
employees; The Hon. K.T. GRIFFIN: No, the original legislation

This amendment relates to the definition of ‘demarcatiorprovided for that concept. It was amended by the Opposition
dispute’. This amendment has been approached by Parliamen- conjunction with the Australian Democrats, and the
tary Counsel to make it easier for the table staff and memberzroposal now is to have at least the potential for a President
so that, where possible, a whole clause or subclause te be a person other than a President of the court. There will
deleted, even if itis just a matter of drafting. In this instancebe commissioners and the commissioners will be appointed,
the change relates to the deletion of the word ‘registered’ sboth the President and the commissioners, if the President is
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not the same person as the President of the court, after The allegation may well be made that the appointments
consultation by the Minister consulting confidentially aboutwill be politicised appointments, and that was certainly one
the proposed appointment with a panel consisting of @f the observations of the Hon. Mr Elliott in the earlier part
nominee of the United Trades and Labor Council, a nomineef the debate. But in the real world the commission will work
of the South Australian Employers Chamber of Commercenly if the membership has the confidence of employers and
and Industry, a nominee of the House of Assembly appointedmployees. That is the reason why we are seeking to put into
by resolution of that House, a nominee of the Legislativeplace a consultative mechanism formally and not just ‘the
Council appointed by resolution of the Council, and theMinister must consult with’, which will hopefully demon-
Commissioner of Public Employment; and, for the purposestrate good faith on the part of this Government about the
of the consultation, members of the panel must be informeday in which we will go about making appropriate appoint-
of all persons shortlisted for appointment. ments.

The same approach will apply to Deputy Presidents who The Hon. T.G. Roberts: That will be the first test.
may or may not be the judges of the Industrial Court. Sothere  The Hon. K.T. GRIFFIN: It will be the first test; | agree
is the capacity, as there is in the Bill, to have Deputywith that. So | thought it was appropriate to outline the
Presidents who are not necessarily judges of the court, bgtructure which these amendments reflect in the hope that it
judges of the court may be those Deputy Presidents. Also, thgill make it easier for members to appreciate the significance
Deputy President of the commission will be appointed by theyf some of these earlier amendments.
same consultative mechanism as will ordinary commission- The Hon. R.R. ROBERTS: | give notice that we will

ers. In respect of commissioners, there will continue to be thgppose this raft of amendments that has been alluded to;
balance that is.reflected in clause 35(4) that an indUStl’i%nhough we are not fundamentally opposed to some things
relations commissioner must be a person of standing in thge are fundamentally opposed to the interference with the
community with experience in industrial affairs either commission. I will oppose all of these amendments as listed.
through association with the interests of employees opye to the interrelationship of various amendments | will
through association with the interests of employers; and thgyake my comments about all of them as a block. The
number of industrial relations commissioners of the formefmportant issue is that, rather than address the concerns
class must be equal to or differ by no more than one from thgiready raised about interference with judicial independence,
number of industrial relations commissioners of the latteghe amendments seem not to correct the problem; indeed, they
class, part-time commissioners being counted for th@uggest that some paranoia exists about the court and
purposes of this subsection by reference to the proportion @ommission amongst Government members. The emphasis

full-time work undertaken. of the amendments remains on creating contrivance to enable
The Hon. C.J. Sumner: What happens to the current individual members of the current court or commission to be
commissioners? pushed out or sideways. Judges remain subject to term

The Hon. K.T. GRIFFIN: The current commissioners appointments and commissioners appear to be subject to the
are not protected fully under this Act. Some may well besame rigour previously proposed.
appointed, but it is recognised that if they are not appointed  |f my memory serves me we have been told by members
itwould be unjust not to properly recognise that they are noppposite that the current commission has become politically

continuing in their employment. tainted in its decision making. Such an unjustified and
The Hon. C.J. Sumner interjecting: ] unsubstantiated slur is outrageous. What | believe is at issue
The Hon. K.T. GRIFFIN: It means that there will be pere js not the political taint of the current court and commis-

appropriately negotiated compensation. sion but rather its absence. It is clear that the Government
The Hon. C.J. Sumner:Separation packages? believes the role of the industrial relations jurisdiction is to

The Hon. K.T. GRIFFIN: Separation packages— provide legitimacy to the stamping of a preferred political
compensation. As we discussed in Committee on a previoUgature on industrial relations in this State. Any independence
occasion, members of the commission are not in the samg operation which may hinder the process is to be dealt with
category as the court, so what we have sought to do'is providg, replacing current personnel with those deemed more
amechanism for a commission which may include some, ifcceptable by the Government. What more absolute example
not all, of the existing commissioners; provide for a consultanf interference with judicial independence could there be?
tive process for appointment, rather than justappointmentby The Australian Bar Association produced a useful
the Governor; and ensure that they are appointed for a tergl,cyment on the question of independence of the judiciary
of six years which may be renewed for one further term of six, \arch 1991. | invite members opposite to read all the

years. That is the term for the President and the Deputyocument, but | draw from it briefly for the purposes of this
President, and also for a Commissioner. debate. The preface states:

We have taken the view that a fixed term appointment is  tps statement is concerned primarily with the independence of
more appropriate than appointment to the age of 65. We takfe judiciary. The statement is also concerned with the independence
that view because, in the industrial relations area, there a members of tribunals and other judicialquasibodies.
significant changes occurring both at State and Federal levelés conclusions are: _ _ _ _
What we want to ensure is that the commissioners remain in _ Civilised society may be judged in part by the restraints which

tune with the very rapid change that is occurring in that aredt IMPOSes upon the use of power. Human nature being what it is,
unchecked power will inevitably be used in ways which are unjust.

Itis an important area. The difficulty is that if you appoint The misuse of power, and mankind's attempts to combat the tyranny

someone who might be in their 40s they may have 20 yearghich results, are central themes of the history of civilisation.

on the commission, and that may well be the subject of Human ingenuity has been able to devise only one effective

criticism as part of what some have described as th%echanism for restraining the misuse of power. That mechanismis
i

" : : ) : e rule of law, which may be roughly defined as the governance of
industrial relations club’. More importantly, what we are society by laws, to which all citizens, bodies corporate and govern-

seeking to do is keep a fresh approach to industrial relationgents are subject, made with the general concurrence of society and
in the commission. enforced impartially. The rule of law therefore has as one of its
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opposites the imposition of order by the use of arbitrary mightjudicial independence. The judges certainly have not given
Another opposite is the absence of order. Atits apex is an mdepen@my comment on the amendments which are presently before

ent judiciary. ; . ;
Anindependentjudiciary is an indispensable requirement of th ys. They satisfy all the principles that judges and everyone

rule of law. Only an independent judiciary can enforce impartially%lse seem to be espousing about judicial independence.
the exercise of powers which were enacted to control that power. The Hon. C.J. SUMNER: Will the Attorney-General
And it is the universal and impartial application of the law, so thattable the most recent correspondence from the judges?

the actions of every man, woman and child are ultimately controlled . _
and limited by laws enforced by someone else, that is the essence of The Hon. K.T. GRIFFIN: | have notgot the correspond

a saciety in which freedom and order and justice each receive thef1C€ here. I am sorry about that but as everyone knows it has
due. been a long few days.

The legal profession has not in the past done enough to secure The Hon. C.J. SUMNER: That is hardly an excuse. |

the independence of the judiciary, or to guard against the at timegaye asked him if he will table the correspondence and he
grossly improper interference with that independence. The Australian

Bar Association will in the future do everything in its power to S8yS he hasnotgotithere.
ensure that these mistakes are not repeated. The Hon. A.J. Redford interjecting:

For the interest of those opposite who seem to have some— The Hon. C.J. SUMNER: Who is this clown and where
The Hon. C.J. Sumner:Lawson was President of the Bar did he come from?
Association. The CHAIRMAN: Order!
The Hon. R.R. ROBERTS: For the interest of those The Hon. C.J. SUMNER: Where did the Liberal Party
opposite who seem to have a somewhat different concept ick him up?
independence, | point out with the help of the Leader of the The CHAIRMAN: Order!

Opposition that the signatories of that document— The Hon. C.J. SUMNER: If the case is that he cannot
Members interjecting: table it, then it seems strange to me that he does not have it,
The CHAIRMAN: Order! even ifitis 4 o’clock on Sunday morning. It could apparently
An honourable member interjecting: be in his office.

The CHAIRMAN: Order! Members interjecting:

The Hon. L.H. Davis: Why didn’t they send you? The CHAIRMAN: Order!

The CHAIRMAN: Order! The Hon. C.J. SUMNER: It seems strange that he would

The Hon. C.J. Sumner:| want to know. | would have not have the correspondence from the judges. If he cannot
gone. table it for that reason will he make it available to me as soon

The CHAIRMAN: Order! as he is in a position to do so?

The Hon. R.R. ROBERTS: | point out that one of the The Hon. K.T. GRIFFIN: | will seek the approval of the
signatories on that document is a certain R.D. Lawson QQudges for that purpose.
whose presence opposite may have avoided this outrage. For The Hon. M.J. ELLIOTT: The question of independence
those of his fellow members who suggest that his view is bubhas concerned me greatly, and the interlinked issue of
one, | suggest they read a range of other material on thiseutrality has also worried me. | have previously observed
subject, some of which | referred to in relation to clause 3@hat there is probably no area which is more politicised than
in an earlier debate, but all of which has ranged against thiadustrial relations. It certainly illustrates the biggest divide
Government’s proposals. There appears to be rumours afatbtat we have in the parliamentary system itself, and in society
that the Chief Justice and Supreme Court Justices remaitis one of the major divisions. | am concerned not only about
unimpressed with the Government's latest proposals, but ithe independence of the judiciary and the commission but its
fairness | invite the Attorney-General to indicate if he soughtelative neutrality. The role of Parliament is to pass laws; and
or has been given an indication of the reaction from thehe role of the commission and the judiciary is to uphold the
judges and, if he has any written indications, for him to readaws. There are elements of interpretation—that is inevi-
them into the record. table—and sometimes interpretations can go to extremes.

| wrote that speech in respect of the first draft of amend{nfortunately, to some extent that seems to be inevitable in
ments circulated by the Attorney-General on the 11th. Theyhe process, and that is something that | would rather not see.
are just as cogent today. However, it would be ludicrous to At present, we appoint members of the judiciary or the
think that the judges may have given a comment on this latestommission for life, and they are independent because no
package since most of them were probably in bed at 1€urther influence can be brought to bear on them. Often they
o’clock last night. are not necessarily neutral beings when they are appointed

The Hon. K.T. GRIFFIN: | make one correction to what and sometimes they do not always stay neutral. If a political
the Hon. Mr Roberts said. There are no term appointments fappointment is made, depending on the Government at that
judges and magistrates under the proposals before us. Ittisne, the judiciary or the commission can lean towards that
correct that they were proposed to be appointed for term&overnment, but that Government can be long gone and the
under the first draft of amendments but the incumbent judgesext Government will fret that it does not have its people on
remain. In respect of correspondence, there was corresporitie commission or the court. | am sure that there have been
ence from the Chief Justice in relation to the transitionaklements of that kind in terms of what the legislation first
provisions in the Bill. The Leader of the Opposition madelooked like. There were possibly too many Labor appoint-
reference to that in a number of questions earlier in thenents and the Liberal Government said, ‘We want our people
session, but there was correspondence in relation to the earlier’ | understand that, because that is the way the game has
draft of amendments to which the Hon. Mr Roberts referredbeen played for a long time. My own view is that that game
Notwithstanding the fact that the proposal for fixed termdoes not help. In those circumstances, | see some meritin the
appointments for judges coincided with the proposition of theamendments as the court will remain largely untouched.
Leader of the Opposition, the judges did not agree with thatDespite the assurance of the Attorney-General, he probably
they felt that that was still an infringement of the principle of does not realise that one of the drafting errors that | talked
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about still has the judiciary put in for six years, but | am sureproperly. Now we have a situation where there is a third set
that is about to be rectified. of amendments.

The Hon. C.J. Sumner interjecting: Not only do we not have any views from the judges on the

The Hon. M.J. ELLIOTT: It is an obvious one that issue of whether it meets the criteria of judicial independence
stands out a bit. How many non-obvious ones we miss wbut we cannot get it because we are debating these matters at
will find out as cases go to the commission and the court 04.30 on Sunday morning. So, the Attorney-General has said,
later occasions. That aside, the court has largely been Iefflo’, he does not have the views of the Supreme Court on the
intact, except for drafting errors, but the commission willthird lot of amendments, and we are not going to get it. This
undergo some change. The method by which people will beeally is absurd—it is absolutely absurd. | can only protest
appointed to the commission gives me a great deal cigain about the process that we are going through. A key
confidence that we will at least see a real chance of neutralifgsue in the Bill was debated about which the judiciary had
in terms of those appointments. Any Government which tries view. We now have a third set of proposals with no view
to put up anybody who is politically extreme, left or right, from the judiciary.

will not— We do not even have the benefit of the Hon. Mr Lawson,
The Hon. C.J. Sumner interjecting: who was the president of the Bar Association in South
The Hon. M.J. ELLIOTT: It's all relative. Australia, because he was sent off to London. | have no doubt

The Hon. C.J. Sumner:You talk about neutrality. The that he would not have supported these propositions, coming
only people with expertise are those who have acted for eithdrom where he does in terms of the independence of the
the employers or the employees; that’s life. judiciary. It is not possible to debate this issue fully tonight.

The Hon. M.J. ELLIOTT: |do notthinkitis sosimple. In my view there are some woolly notions about the inde-
Among those who act for both employers and employees yopendence of the judiciary that need to be concentrated on,
will find people on both sides who are seen to have higthighlighted and analysed so that we get to some resolution of
levels of integrity, and that is an important part of thethatissue. It involves shades of grey and, obviously, we need

neutrality about which | am talking. more time than we have this morning to go through it. It
The Hon. C.J. Sumner:The appointments before haven't seems to me, taking the Supreme Court’s position, that what
had that; is that right? has been done here does not meet the requirements, and |
The Hon. M.J. ELLIOTT: In some instances, yes. think that is fairly clear.
The Hon. C.J. Sumner:Who? Which ones? The Hon. K.T. Griffin interjecting:
The Hon. M.J. ELLIOTT: Come on. The Hon. C.J. SUMNER: From the statement of judicial
The Hon. C.J. Sumner:You're talking out of your hat.  independence from the Bar Association that my colleague has
The CHAIRMAN: Order! read out, for instance, the principles apply to tribunals and

The Hon. M.J. ELLIOTT: If you want to join the debate, commissions.
get in the Upper House. | was gravely concerned that at one The Hon. K.T. Griffin interjecting:
stage we were looking at a commission where there were The Hon. C.J. SUMNER: | am talking about both. First,
going to be changes, such as an enterprise agreemdntill deal with the court. What you have effectively done—
commissioner, who was not going to come from the everbecause previously the court and the commission were the
split where the other four commissioners came fromsame; the judicial officers in the court were also the President
Previously, two were expected to come from the UTLC andand the Deputy President of the commission—is split them.
two from the employers. The Government originally pro-You have hived off the court and said, “You will now only
posed a new president and at least one extra enterpribe the Industrial Court,’ which basically means you have left
commissioner, and perhaps more, who were not going to bidem with perhaps a quarter of their workload. So, effective-
splitin that 50/50 way; certainly there is no legislative powerly, you have pushed them to one side, except they will not do
to take a commission that was relatively non-political ancthe work of President or Deputy President of the commission
nudge it off in one direction. | did not see that as beingwhich they currently do. So, they have basically been
particularly helpful, and | think the amendments now beforesidelined—
us give me a reasonably good degree of confidence, or as The Hon. K.T. Griffin interjecting:
much as one can have. The Hon. C.J. SUMNER: Well, it is in my view. What

The Hon. C.J. SUMNER:tis all very well to raise your  you have done is split it and put the judges to one side. All
eyebrows, but it is the first time we have seen these amenthose judges of the Industrial Court will now not have a
ments. The first set of amendments—which the judgesufficient workload to fully occupy themselves; so you will
commented on—were opposed. That correspondence whsng in a new President, Deputy President and commission-
made available to the Chief Justice after the Attorney-Generars to do the commission work and effectively achieve the
refused to table it. The second set of amendments weigbjective that you wanted, which was to get your appoint-
proposed and were made available to the judges. As rhents into the positions.
understand it, they were totally unsatisfactory to the Supreme The Hon. K.T. Griffin interjecting:
Court as well, and correspondence has emanated from the The Hon. C.J. SUMNER: Well, I'm sorry; that is exactly
Supreme Court to the Attorney-General about that. what has happened. If you want to adjourn the matter to

The Attorney said that he cannot table that correspondenciiesday to give us time to consider the amendments properly,
because he does not have it, but he might make it availabteen | will give you a more considered reply, and we can have
later. That is a fairly unsatisfactory state of affairs. Here wehe benefit of the views of the judges who are affected by this
are, debating one of the issues about which there waand the Supreme Court, as well. That is fine, if you are
considerable public controversy and which involves theprepared do it. On my reading of it, you have sidelined the
guestion of some important principles about the nature of thridges and the Deputy President into the court, you have left
independence of the judiciary, and we do not have th¢he commission, in effect, open so you will then be able to
information before us upon which to debate the mattersppoint a new set of people to the commission, namely, the
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President, Deputy President and commissioners. That can dlhe process that the Hon. Mr Elliott seemed to understand
happen under what you have done, which will leave thdrom an interjection | made was that it was his bright idea to
judges, with dual commissions, able to do other work as welset up this structure which | do not think is really necessary
but certainly without enough work to keep themselvesor will achieve anything. | want to refute the fact on both
occupied in the industrial arena. sides that people are appointed to the court who were not
If you structured something like that from the word go it competent or who were not up to the job. Whatever your view
might be all right but to do it in this way with people who are is on their politics, their view about industrial relations or
already in the position seems to me to be offensive to thevhether they acted for employers or employees, | believe
principles that the court was talking about—and no doubt wéhat, going back over 30 years, the people who were appoint-
can find out next week when we send them a copy of thed as President of the Industrial Court and Commission, by
legislation. That is assuming that you can draw a distinctiodboth Liberal Governments and Labor Governments, were all
between the court and the commission in this area. | am ndawyers of high standing and competence. | cannot recall any
too sure that you can, because the Australian Bar Associatiarf them whom you would not have put into that category of
has referred to tribunals, and the point is that presidentsompetence, whatever view you took about where they came
deputy presidents and commissioners—industrial commisfom. So, | still object to these clauses. If we had a chance we
sions—do make decisions involving citizens, involving thecould take them up with the judges and look through them,
Government and citizens. They do exercise judicial functionsout we do not have that opportunity. We can take no other
They make judicial decisions. They do other things as wellcourse but object to them and object to the process in which
They arbitrate, conciliate, etc., but they certainly do sit andve are involved.
determine issues where the Government is a party. The Hon. T.G. ROBERTS: As this is a critical part of
That being the case, if you have a situation where thesthe differences that have been inherent in the whole of the
people have a term appointment of six years, with a right oBill for the time that it has been debated, | think it is one of
renewal of six years, then it seems to me that you have thiénose issues that needs to be discussed broadly. The Bill
evils and the mischief which, in relation to judicial independ-proposes to set up a structure that allows for individual
ence the judges have been concerned to point out and whitkargaining, collective bargaining or enterprise bargaining
is not overcome by having just the total of 12 years with awithout the interference of outside bodies. Basically, the
right of renewal. Once you have a right of renewal in it, thenphilosophical position has been to allow both employers and
you do have the capacity for a Government to influence themployees to strike bargains with little or no outside interfer-
reappointment and, if the Government is not happy with thence, and that includes the courts and the commission. The
decisions it gets out of the commission, then it can refuse toompromised position as put tonight and in other compromise
appoint. amendments is to allow the commission and the courts to
So, | do not think that these provisions accord with thebecome part arbiters of these collective enterprise bargaining
principles of judicial independence. | acknowledge that therarrangements.
is some fuzzy thinking about it from the courts as well as What we have before us now is a proposal to put together
from others. | acknowledge that there are some shades of greybody that will stand as the arbiter of justice in relation to the
in this area that need to be worked through. We obviously daegotiations between the two parties. On this side of the
not have time to work through them tonight. We do not knowHouse we understand that the power relationship between
the views of the judges. | think that is highly regrettable andabour and capital is not an even one, so you do need an
on that basis | can only indicate my view that, on what | havendependent body to be able to arbitrate in relation to the
read, these provisions do not overcome the problems théirness and equity of those arrangements and individual
were identified earlier and we should make that quite cleabargaining programs being put together. It is important to get
to the House. the independence of the umpire right so it does not have an
I would like to refer to something the Hon. Mr Elliott said, in-built bias. The Government tells us that, with the best
and he seemed to have some view that past appointmeritgentions, it hopes to set up a fair system by putting in place
somehow or other were not qualified for the job or that theya proposal as outlined which has an independence built into
were appointed for political reasons. The reality is that, in thist that allows for the appointments to be made in a fair and
area of industrial relations where basically you have employequitable way with a balance between employee and employ-
ers and unions or workers and employers arguing over issues; rights, allowing for the independent arbiter to make
you have lawyers who have expertise in this area; you havéecisions of an economic nature in relation to wages, salaries
lawyers who sometimes do work for both employers andand conditions that suit the economic climate of the day.
employees; you have some who work more for employees Basically, those are the principles that the Government is
than employers and vice versa, but that is the pool of peoplgaying it is outlining. The only problem is that we have what
from which you are likely to appoint to the commission andl would regard as a political hiccough in relation to the power
the court, and inevitably they are going to have values antelationship in the community between political power, the
views about life. To think you can neuter that process, in myudiciary and what we are trying to set up. We have a
view, is really unrealistic and | am not sure that it is desirableGovernment that has a large majority in one House that, it
anyhow, because one of the things | believe is that thaould argue, gives it a mandate to put in place an industrial
democratically elected Government has the right to makeelations system that suits the economic climate plus the
appointments to the Judiciary. It is the one area where thpolitical balance of the day. | would argue that there is a
Government has a legitimate right to say who is on theolitical hiccough in relation to the power that would be
Judiciary. vested in a Government and the power that a community
Once they are appointed the principles of independenceould like to see being used.
operate. However, | think Governments have aright to make We have a major Bill before us that changes the relation-
those appointments and this notion of some sort of perfecthips between labour and capital so that the importance of an
neutral being in this or in other areas really is quite strangendependent judiciary is vital in being able to be the arbiter
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of fairness and equity. If we do not get it right, it will not be there is no reason at all why it should not occur in a State
decided in Parliament: the outcomes will be decided in thgurisdiction either.

community. This issue is vital, and | was one of those who Amendment carried.

argued by interjection that it should not be done on the run  The Hon. K.T. GRIFFIN: | move:

at 4.30 of a Sunday morning, although we are continuing. If - page 6, lines 5 to 8—Leave out the definitions of ‘President’ and
those balances are not correct and the Government uses ‘itgesidential Member’ and insert:

power to sway the balance of the courts by the appointments ‘President’ means the President of the Commission; )

it makes, and if the outcomes of those determinations made _Presidential Member means the President or a Deputy President
by those courts and the commission are not fair and equitablg, the Commission;

it will be determined not in this place but out in the The same arguments apply.

community. People will make the decision as to whether they Amendment carried; clause as amended passed.

want to live with— Clause 4A—'Outworkers.
The Hon. K.T. Griffin interjecting: The Hon. K.T. GRIFFIN: | move:
The Hon. T.G. ROBERTS: They will make the decision Page 7, after subclause (2) insert:
when the Bill is enacted. They will be arguing what amend- (3) This Act applies to the employment of outworkers only

ments need to take place to make it a fair and equitable to the extent it is extended to such employment under the
system. The power and influence that | have as an individual terms of an award Of enterprise agre_er_nen_t'
member in determining how the fairess and equity iSThls_ amendment merely reinstates a provision in the current
distributed in the community in industrial relations will not ACt in respect of outworkers. . .
be what | say here in terms of what is recorde¢Hamsard The Hon. R.R. ROBERTS: This clause is opposed. |
it will be the energy and effort | put out there in the Pointoutto the Committee that outworkers are generally not
community to persuade people that changes need to be madecepted as being employees and are not subject to an award.
to a Bill that does not have fairness and equity built into it. They are covered only to the extent of such employment
If the judiciary and the courts are compromised by thainder the terms of an awa_rd or enterprise agreement. Th|_s
appointments made by the Government being not fair and fnatter has been debated in terms of outworkers and their
there is no balance, that is where | will be putting my time Status. I will not go chapter and verse into this. The Opposi-
energy and effort—in talking to people to make sure thosdOn is opposed to it. o )
amendments are put in place to ensure that that does happen.The Hon. K.T. GRIFFIN: It is in section 7(4) of the
That needs to be recognised. | acknowledge from what theresent Act.
Attorney-General was saying that that is what he is tryingto  The Hon. M.J. ELLIOTT: Asthe Attorney-General has
achieve. If there is a different agenda, it will be easilyPointed out, this subclause seems to reflect what is in the
recognised not only in the appointments (because he h&Xisting Act. What is not clear to me at this stage is whether
indicated that a lot of people may not survive in relation toOF Not the context in which itis used means that its interpreta-
the incoming regime) but also by the decisions handed dow#on will end up being different. | invite either the Hon. Ron
in relation to the first round of negotiations within the Roberts or the Attorney-General to respond to that question.
collective enterprise bargaining arrangements. The Hon. K.T. GRIFFIN: My reading of section 7(4) is
The process which we are going through now is dhatitis used inthe same context as itis proposed to be used
laborious one, and | am making it a bit more laborious by myn the amendment which is being moved. It refers to Part 6
contribution, but we are setting ourselves time frames foPf this Act, and that relates to conditions of employment. It
such an important change, including the relationship betweerovides:
the judiciary, the industrial courts, the employers and Anyaward or industrial agreement made before the commence-
employees. This matter is far too important to be discussinr%“_‘ent of this section will only apply to outworkers who are engaged
I

- - s t not employed under a contract of employment to perform work
in those time frames but, as we have set them, itis importal an industry to such extent as may be determined by award or

that we get it right. The final arbiters will be those peopleindustrial agreement made after the commencement of this section.

who ha\{e to work in the system to ma}ke sure It yvorks. We are seeking to put it into the clause in a context similar
That s the only plea | will make tonightin relation to any : 2 . :

further contributions. This is the key to the whole of the Bill to that in which it appears in section 7.

. foutions. TNIS 1S the key 10 the W ! Amendment carried; clause as amended passed.

and to the success of enterprise bargaining. If any of those Clauses 5 to 13 passed

positions are jeopardised by any attempts to put into place Clauses 14 and 25 :

political appointments that compromise the independence of The Hon. K.T GRIII:FIN' | move to strike out clauses

the courts, they will clearly show up in the first round of 14 and 15 and insert the followina new clauses:

negotiations once the Industrial Relations Bill is passed. o 9 '
The Hon. K.T. GRIFFIN: | do not disagree with what g:gmpo_?rl]tlon of the Cé’.“!" Sts of

the Hon. Mr Terry Roberts says. It is quite a reasonable '(a) theest:é);grSJﬂdaca;r%gocr:)sulftt.sa%d—

observation. In relation to what the Leader of the Opposition (b) the other judges of the Cour{; and

said, | am as conscious as anybody of the need to ensure that  (c) the industrial magistrates

the courts are not only independent but seen to be independ- judilc’i\le?ltgffir(]:%vrvg:‘/ﬁ:étggltﬁ 5%?’](%}?%%?33:}%?é?gvﬁ’sfiigﬁigal

ent. | repeat: in the context of these amendments, we have - oY -Oun ! '

sought to reflect that fact by maintaining the existing court Thgestzgﬂf,ﬁ‘}ﬁggg_ President’(see schedule 1, section 9).

and the existing judges, and that is covered in the schedule 15, (1) The Senior Judge is the principal judicial officer of the

to ensure that it is independent. | do not accept that splittingourt.

the commission from the court is prejudicial to the independ- (2) The Senior Judge is responsible for the administration of the

ence of the court. In fact, | think there is a separa_te comm.ig- o%gt)' If the Senior Judge is absent from official duties, responsi-

sion from the court at the Federal level, but there is a specifigjlity for administration of the Court devolves on a Judge of the

constitutional reason for that. Nevertheless, it occurs, anGourt appointed by the Governor to act in the Senior Judge’s absence
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or, if no such appointment has been made, on the most senior of ti@ther Judges of the Court
Judges who is available to undertake the responsibility. 17. (1) A Judge of the Court is a District Court Judge assigned

| have already given an overall explanation of the approach? t(g‘)e ?ﬁg’ggﬁﬁ' é’g ggoncqlgrr]najﬁél, ég 2?% g”cdc?lfno;éhtﬁ gg%clern or

which the Government is taking in relation to the court, and:onsigers necessary. yudg

this is the first of those clauses which relate to that court. (3) Before the Governor makes an assignment under this section,
The Hon. C.J. SUMNER: We have debated this matter, the Attorney-General must consult with the Chief Judge of the

so | will not revisit the substance of the debate, except to sayistrict Court on the pr(’pof]e‘l’ dacftf'.on- doe of the Courtif

that this clause deals with the composition of the court and ) éf?r::%l?ggr?izége:to ge'gejf;g%‘g# tﬁ: gisttr(iact ggﬂtr{.;r

therefore raises issues relating to the independence of the () the person comes to the end of a term of assignment as a

judiciary, the commission, and so on, that we have canvassed member of the Court’s ancillary judiciary and the

over the past few days. The Opposition believes that this assignment is not renewed. o

issue should be put to the test on the floor and intends tgeneral provisions about assignment to the Court's judiciary

- : . . 18. (1) The Court’s judiciary is made up of the members of its
divide on this and possibly some of the other matters relatlngrincil%lI judiciary (i.e. those members of its judiciary who are

to the appointment of commissioners for the reasons we havgcupied predominantly in the Court) and its ancillary judiciary (i.e.
outlined. We believe that the Australian Democrats andhose members of its judiciary who are not occupied predominantly
members of the Liberal Party need to be put on record i the Court). _

relation to this matter, including people like Mr Redford and, ~ (2) The principal judiciary consists of—

. - (a) the Senior Judge of the Court; and
of course, Mr Lawson Q.C. who, although not here, is paired, (b) the Judges and industrial magistrates who are classified

apparently. I do not know whether there was any Machia- by the proclamations of assignment as members of the
vellian plot involved in sending Mr Lawson overseas at this Court's principal judiciary. o
stage so that, as a former President of the Bar Association, he (3) An assignment to be a member of the Court's principal

- ; ; judiciary will be for a term of six years.
COlfllﬂenoHtOF;]argcll pfb?;g; ﬁgfj;égﬁggs (4) However, if a term of assignment for six years would extend

) ) beyond the time when the person to whom the assignment relates
The Hon. C.J. SUMNER: Well, he has a pair. It is not reaches—
juvenile-he’s got a pair. He is on the record as President of (a) in the case of a Judge—70 years of age; or

the Bar Association on issues relating to judicial independ- (b) in the case of an industrial magistrate—65 years of age,
ence. He can now put himself on the record in this Par”a%g(laeegﬁtgg&entwnl be for a term ending when the person reaches the
ment. We believe that the issue is of that importance. We 5y an assignment as a member of the Court's ancillary judiciary
have not had time to resolve the issue, talk to the judges atill be for a term specified in the proclamation of assignment (which
get the views of the Bar Association, the Law Society ormay be renewed or extended, by proclamation, from time to time)
anyone else. We at least will put our position on the mattth“t no such term of assignment may extend beyond the time when
: o . . e person reaches—

on record. That is why | indicate, without recanvassing the (a) in the case of a Judge—70 years of age; or

substance of the matters, that we intend to divide on at least (b) in the case of an industrial magistrate—és years of age.
this clause and perhaps one or two others.

The Committee divided on the new clauses: The original clauses are opposed. The Hon. Mr Elliott raised

with me privately an issue in relation to clause 18 (3) and (4),

Davis. L. H AYES aol%lliott M. J relating to t_he court’s pr!ncipal judiciary for a term of six
Griﬁin’ K T (teller) rwin J C ) years. | said at an earller_ stage that there were no term
Kanck’ S ) M Lucés .R .I appointments. It is correct in relation to the appointment of
Pfitzne:r B S L Redfo,rd A 3 the judge, because; thejut_:lge b_ecom(_es ajudge of the District
Schaefér C V ) Stefani 'J F ) Court b_ut under this provision is ass_lgned by proclamation
U NOES (7) e for the fixed term by the Governor. Itis correct that t_here are
Crothers. T Pickles. C. A no term appointments of judges, but it is incorrect |f.that is
Roberts ,R : R. (teller) Robert’s T G to be Constr_ued in the context of an appointment to this court.
Sumner' C' 3 ) Weather’ill .G : Of course, it dogs not mean that t_he present judges of the
Wiese B J ) T court are I|m|te(_1I in their term of service on this court but.only
Ut PAIRS for future appomtmer_ﬂs.lth.ought it reasonable and fair that
Lawson. R. D Feleppa, M. S | should correct that in the light of my egrller statement.
LaidIaW’D.V. Levy, J A W ) The Hon. M.J. ELLIOTT: Iam havm_g some ar_nend-
Majority, of.3 for the Ayes Pe ments drafted up for this clause. | was not joking earlier when

talking about recommitting and, when we get to the end of the

proceedings, | will be coming back to this clause. At this

'||\'Ir?w|-c|laus|§§|'lg|ql||7:§|r;\(|j- 1|8' ) stage the principle of the judges being there for life is one that
e ron. K. 1. - I move: | shall be supporting. | had no anticipation that this series of

Insert new clauses 16, 17 and 18 as follows: subclauses was remaining. At the end of the Committee stage
DIVISION 4—CONDITIONS OF JUDICIAL OFFICE I will have an amendment to this clause
The Senior Judge . ] ) .
16. (1) The Senior Judge of the Court is a District Court Judge ~ Clauses 16 to 18 negatived; new clauses 16 to 18 inserted.
assigned by the Governor, by proclamation, to be the Senior Judge Clauses 19 to 21 negatived.
o t?g)%g?été the Governor makes an assignment under this sectio Clause 22— Constitution of the court!
r vernor s an assign under this section, . .
the Attorney-General must consult with the Chief Judge of the The Hon. K.T. GRIFFIN: | move:

New clauses thus inserted.

District Court on the proposed action. Page 12, line 18—Leave out ‘the President’ and insert ‘the Senior
(3) A person ceases to hold office as the Senior Judge of thdudge’.
Courtit—= This amendment is consequential.

(a) the person ceases to be a judge of the District Court; or e
(b) the person comes to the end of a term of assignment as a Amendment carried; clause as amended passed.

member of the Court’s principal judiciary. Clauses 23 to 26 passed.
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Clause 27—'Jurisdiction of the Commission'—re- The Hon. R.R. ROBERTS: We oppose clause 30 in

considered. particular, which makes provision for a nominee of the
The Hon. R.R. ROBERTS: | move: Trades and Labor Council. There has been no consultation
Page 13, after line 22—Insert— with the Trades and Labor Council to see whether it would

(ca) jurisdiction to hear and determine any matter or thingwant to be involved. My advice is that it may not wish to
arising from or relatlng to an industrial matter; and express a view on its independence and may have grave

Amendment carried; clause as amended passed. concern about its involvement in this matter. My advice is
Clauses 28 and 29 passed. that we should oppose it on those grounds.
Clauses 30 to 33. Clause negatived.
The Hon. K.T. GRIFFIN: | move: The Committee divided on new clause 30:
Strike out these clauses and insert the following new clauses: AYES (10) )
The President Dunn, H. P. K. Elliott, M. J.
30. (1) The President of the Commission is a person appointed Griffin, K .T. (teller) Irwin, J. C.
by the Governor to be the President of the Commission.
(2) Before a person is appointed (or reappointed) as the President K"’.‘”Ck' S. M. Lucas, R. .
of the Commission, the Minister must consult confidentially about Pfitzner, B. S. L. Redford, A. J.
the proposed appointment with a panel consisting of— Schaefer, C. V. Stefani, J. F.
(a) anominee of the United Trades and Labor Council; and NOES (7)
(b) g\fn(g)(r)nni]rrlﬁgrgZ3 tgﬁ dSmgH S,?rl;s.tgﬁltijan Employers’ Chamber Crothers, T. Feleppa, M. S.
(c) a nominee of the House of Assembly appointed by Pickles, C. A. Roberts, R. R. (teller)
resolution of that House; and Roberts, T. G. Weatherill, G.
(d) a nominee of the Legislative Council appointed by Wiese, B. J.
resolution of the Council; and PAIRS
(e) the Commissioner of Public Employment, :
(and for the purposes of the consultation must inform the members Laidlaw, D. V. Levy, J. A. W.
of the panel all persons short-listed for appointment). Lawson, R. D. Sumner, C. J.
(3) The Senior Judge of the Court may (but need not) be Majority of 3 for the Ayes.
appointed as the President of the Commission. ) New clause thus inserted.
Coggq?;r;?oﬁre&dent is responsible for the administration of the  ~j5,ses 31 to 33 negatived; new clauses 31 to 33 inserted.

(5) If the President is absent from official duties, responsibility ~ Clause 34—Remuneration and conditions of office.
for administration of the Commission devolves on a Deputy The Hon. K.T. GRIFFIN: | move:
President appointed by the Governor to act in the President’s absence Page 15, line 8—Leave out paragraph (b) and insert:
or, if no such appointment has been made, on the most senior of the (b) comp’Ietes a term of appointment and is not reapbointed' or
Deputy Presidents who is available to undertake the responsibilityl._ o . ) '
The Deputy Presidents his is consequential on the earlier amendments and relates

31. (1) A Deputy President of the Commission is a persornto term of appointment of the President and Deputy Presi-
appointed by the Governor to be a Deputy President of thgjants of the commission and takes into account the fact that

Commission. . - .
(2) Before a person is appointed (or reappointed) as the Depu@ere is a term for the President and Deputy President of the

President of the Commission, the Minister must consult confidencOmMmISsion.
tially about the proposed appointment with a panel consisting of— Amendment carried; clause as amended passed.
(a) a nominee of the United Trades and Labor Cguncﬂ; and  Clause 35— ‘The Commissioners.
(b) a nominee of the South Australian Employers’ Chamber The H K.T. GRIEEIN: | )
of Commerce and Industry; and eron. K.1. - 1 move.
(c) a nominee of the House of Assembly appointed by Page 15, after line 13—Insert subclause as follows:

resolution of the House; and (1A) Before a person is appointed (or reappointed) as a

(d) a nominee of the Legislative Council appointed by Commissioner, the Minister must consult confidentially about the
resolution of the Council; and proposed appointment with a panel consisting of—

(e) the Commissioner of Public Employment, (a) a nominee of the United Trades and Labor Council; and

(and for the purposes of the consultation must inform the members (b) a nominee of the South Australian Employer's Chamber of
of the panel all persons short-listed for appointment). Commerce and Industry; and
(3) A Judge of the Court may (but need not) be appointed as a (c) a nominee of the House of Assembly appointed by resolution
Deputy President of the Commission. of that House; and
Eligibility for appointment (d) a nominee of the Legislative Council appointed by resolution
32. A person is eligible for appointment as the President or a of the Council; and
Deputy President of the Commission if— (e) the Commissioner of Public Employment,

(a) the person is the Senior Judge or another Judge of th@nd for the purposes of the consultation must inform the members
Court; or of the panel all persons short-listed for appointment).

(b) the person’s qualifications, experience and standing in thel_h. is th ltati . lati h .
community are of a high order and appropriate to the NS IS the consu tation process in relation to the appointment
office to which the appointment is to be made. of a commissioner.

Term of appointment Amendment carried; clause as amended passed.

33. (1) An appointment as the President or a Deputy President c|ause 36— Term of appointment.’

?efrfgveve%‘}?{g'ﬁé'?u”rtﬂ t%?rff’[,fae ;eé?rs?f 6 years which may be The Hon. K.T. GRIFFIN: I oppose the clause and move
(2) However, a term of appointment cannot extend beyond thé0 Insert:

time when the appointee reaches 65 years of age and, if thattime is 36. (1) An appointment as an Industrial Relations Commissioner

less than 6 years from the date the appointment is made or renewegij| be for a term (which may be renewed from time to time)

the appointment will be made or renewed for a term ending when thgpecified in the instrument of appointment.

person reaches 65 years of age. (2) An appointment as a commissioner will be for a term of 6

This provision relates to the commission. In my overview at/ears which may be renewed for one further term of 6 years.

; ; P (3) However—
the commencement of this stage of the Committee, | indicated (a) a Commissioner may be appointed on an acting basis and, in

What the Government had |n mlnd |n I‘eSpeCt Of the structure that case, the term of appointment will be for a term of not
of the commission. These amendments relate to that. more than six months; and
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(b) a term of appointment cannot extend beyond time when the (f) is removed from office by the Governor on presentation of
appointee reaches 65 years of age and, if that time is less than an address from both Houses of Parliament asking for the
6 years from the date the appointment is made or renewed, removal of the Employee Ombudsman from office.
the appointment will be made or renewed for a term ending  (4) Except as provided by this section, the Employee Ombuds-
when the person reaches 65 years of age. man cannot be removed from office.

This relates to the terms of office of an industrial relationsRemuneration and conditions of office

commissioner or an enterprise agreement commissioner a'ﬂgrg?igrgl&eterTmh%EgE)ﬁ%eeeRoemngfg]tigﬂ %i‘f)ﬂtr']t;?d to the remu-

is part of the scheme to which | have already referred. (2) The other conditions of office are to be as determined by the
Clause negatived; new clause 36 inserted. Governor.
Clauses 37 to 43 passed. Independence of the office

Clause 44— 'Disclosure of interest by members of the 58C The Employee Ombudsman is not subject to control or

facinm ! direction by the Minister.
court or commission. Employee Ombudsman’s access to Legislative Review Committee

The Hon. K.T. GRIFFIN: | move: 58D The Employee Ombudsman may consult with the
Page 19, line 29—Leave out subparagraph (i) and insert: Legislative Review Committee of the Parliament on questions
(i) if the Senior Judge of the Court or the President of theaffecting the administration of the Employee Ombudsman’s office.
V%%%Té'svs}?gm(?ﬁeth$oiaese%igeqL_“res) directs the member t9js relates to the employee ombudsman. Some amendments
P gs, or were made to the Bill when the Committee was first consider-
This relates to the disclosure of interests by members of thigyg it. There have been some discussions about the way in
court and commission and is a drafting matter and partlyyhich the employee ombudsman should be appointed and the
consequential but also to insert now the presidency of thgrotection of the independence of that officer. As a result of
commission. In faCt, it is all Consequentlal on the earller[he discussions, what is now proposed is that the emp|0yee

decisions that have been taken. ombudsman will be appointed by the Governor for a term of
Amendment carried; clause as amended passed. six years, which may be renewed for one further term of six
Clause 45—'Protection for officers. years, and that before the appointment is made there is to be
The Hon. K.T. GRIFFIN: | oppose the clause and move: consultation in much the same way as there is now in relation
Insert new clause as follows: to the appointment of the President, Deputy President and
Protection for officers commissioners of the commission.

the cor‘rlmsn'w issi—cERegﬁgbreersig{rgeoﬁocgtﬁlesrjugircsigay’\/\%g fgfgpg‘;‘éssotf The Hon. Ron Roberts may raise the point that the United
jurisdiction of the court ortghe commission?has the same privilege ades and Labor Counc_ll has n_ot_ been consulted. Tha_t IS
and immunities as a judge of the Supreme Court. correct, but | make the point that it is a gesture of goodwill.
the United Trades and Labor Council does not wish to be
volved, at least it has been offered the opportunity to do so.
As the Hon. Mr Elliott expressed concern that we should
Clause 46— 'Annual report. makg the office of employee (_)mbuds_r_nan as independent as
: . possible, we are also proposing additional new clause 58B,
The Hon. K.T. GRIFFIN: | move: which fixes the remuneration of the employee ombudsman
Page 20, line 9—Leave out ‘President’ and insert ‘senior judge’sg that it takes it out of the GME Act and out of the realm of

Again, this is consequential on earlier amendments relatin
to protection for officers.
Existing clause negatived; new clause inserted.

This is consequential. the Government; new clause 58C which refers to the fact that
Amendment carried; clause as amended passed. the employee ombudsman is not to be subject to the control
Clauses 47 to 57 passed. and direction of the Minister; and new clause 58D which
Clause 58—‘Constitution of the office.’ provides that the employee ombudsman may consult the
The Hon. K.T. GRIFFIN: | oppose the clause and move Legislative Review Committee on questions affecting the

to insert new clauses as follows: administration of the employee ombudsman'’s office. We felt

Appointment and conditions of office of Employee Ombudsman that.was important tp ensure a proper reIaFionship with thg
58A (1) The Employee Ombudsman is appointed by theParllame_nt and a S|gn|f|car_1t measure of independence in

Governor for a term of six years which may be renewed for oneundertaking his or her functions.

further term of six years. The Hon. R.R. ROBERTS: The Opposition is opposed

(2) Before a person is appointed (or reappointed) as the Emq, {1 _ P
ployee Ombudsman, the Minister must consult confidentially abortrj}(h) this amendment. The Attorney-General is right about one

the proposed appointment with a panel consisting of— ing: one of the arguments for our opposition is the non-

(a) a nominee of the United Trades and Labor Council; and consultation with the United Trades and Labor Council. We

(b) a nominee of the South Australian Employers’ Chamber ofalso have interests in two other areas. We believe that a six
Commerce and Industry; and ear term has problems with independence. Those arguments

© gfr}ﬁg}nr&%%ggt.haenlaouse of Assembly appointed by resolutiof, e heen well canvassed in other areas, and | do not intend

(d) a nominee of the Legislative Council appointed by resolutionfO 90 Over them again. | point out that clause 58A(2) provides
of the Council; and that the Minister must consult confidentially with the panel

(e) the Commissioner of Public Employment, about the proposed appointment. It does not say he must
(and for the purposes of the consultation must inform the membergccept the panel’s appointment; it says merely that he must

of the panel all persons short-listed for appointment). L : "
(3) The office of Employee Ombudsman becomes vacant if thé:onsu“' Again, it is a question of the danger of political

Employee Ombudsman— interference in the appointment of this person. The clause
(a) dies ; or provides only that he must consult; it does not provide that
(b) reaches 65 years of age; or he must accept the decision or the recommendation.

gg)) fgsf?gpr:gtg; a rtﬁt’gr‘] %E?i?:gog;w;etgt t?]’;?n'_sonr(’t reappointed; o The Hon. M.J. ELLIOTT: I rise to support this amend-
(e) becomes mentally or physically incapable of carrying outMent and consequential amendments' The position of the
official duties and is removed from office by the Governor €mployee ombudsman now is as close to independent as any

on that ground; or position probably exists in this State. | suppose the only
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possible criticism relates to the question of term renewal. In (i) itis in the interests of justice that such repre-
any event, certainly the appointment process itself is far less sentation be provided; and

political than the appointment process for the current State () to advise individual home-based workers who are not
covered by awards or enterprise agreements on the

Ombudsman, for the judiciary and, as | said, any other negotiation of individual contracts; and

position we care to consider in this State. Compared with (9) toinvestigate the conditions under which work is car-

before, not only is the appointment being scrutinised by what ried outin the community under contractual arrange-

| consider to be a very balanced group—I think any fair- mggi_"“’?:tnh dOUtWOfkerS and other examinable arrange-

minded person would haye .tO agree that it is a balanced (h) to prO\’/ide an advisory service on the rights of em-

group—but the remuneration is not fixed by the Government. ployees in the workplace on occupational health and
The ombudsman is not subject to the control or direction safety issues.

of the Minister. The employee ombudsman will report toThjs amendment relates to the function of the ombudsman.
Parliament—unlike the original proposition when he or sherpere are two changes: one is to insert paragraph (d) which
had to report to the Minister and the Minister then had to pasgnaples the ombudsman to scrutinise enterprise agreements
on the reports to Parliament. The employee ombudsman wilhqged for approval under the Act and to intervene in
communicate directly with the Legislative Review Commit- hyoceedings for approval if the ombudsman considers there
tee. The functions of the employee ombudsman have beggsyfficient reason to do so. So, that is a new paragraph. The
broadened out very S|gn|f|car_1tly. | would have_hoped thakecond is paragraph (e) where we have excluded from the
most people would see that this is a highly significant part ofepresentation provisions proceedings for unfair dismissal
the legislation. The only potential weakness is a question ofnd we have added paragraphs (i) and (ii) to ensure that there
resourcing. That is always a potential problem, but | wouldg o overlap of representation.

suggest that, with a person who has this level of independ- amendment carried: clause as amended passed.
ence, and particularly since this person can communicate with ¢j5,ses 61 to 65 passed.

a parliamentary committee directly, as well as by way of ~|5,se 66—‘Eorm of payment to employee.
reports to the Parliament, if there is not adequate resourcing The Hon. K.T. GRIEFIN: | move: '

the potential exists to create a great deal of pressure to try to )
ensure that that resourcing is improved. insg)r?ge 27, line 1—Leave out subclauses (3), (4) and (5) and

Existing clause 58A negatived. o (3) However, the employer may deduct from the remuneration—
The Hon. R.R. ROBERTS: The Opposition is opposed (a) an amount the employer is authorised, in writing, by
to proposed new clause 58A but will support new clauses the employee to deduct and pay on behalf of the
58B, 58C and 58D. employee; and . .
The Committee divided on proposed new clause 58A: (b) an amount the employer is authorised to deduct and
: pay on behalf of the employee under an award or
AYES (10) enterprise agreement; and
Dauvis, L. H. Elliott, M. J. (c) an amount the employer is authorised or required to
Griffin, K .T. (teller) Irwin, J. C. deduct by order of a court, or under a law of the State
Kanck. S. M Lucas. R. | or the Commonwealth. _
. e N (4) An employee may, by giving written notice to the employer,
Pfl';zner, B.S. L. Redford, A. J. withdraw an authorisation under this section.
Schaefer, C. V. NOES (7)Stefan|, J.F. This clause relates to the form of payment to an employee.
Crothers. T Feleopa. M. S The Government has sought to limit the capacity of the
pickles C A RobeprE[)s’R .R .(teller) employer to make deductions and | think that that now
Roberté T G Sumnef C' J' coincides with views expressed in Committee about some
Wiese B J ) T aspects of it which were unsatisfactory.
T PAIRS Amendment carried; clause as amended passed.
Lawson. R. D Levy, J. A. W Clauses 67 to 71 passed.
Laidlaw, DV Weathelrill .G ' Clause 72—'Persons bound by enterprise agreements.’
Majority of 3 for the Ayes. The Hon. R.R. ROBERTS: | move:
New clause 58A thus inserted. Page 29, line 8—Leave out paragraph (b) and insert:
New clauses 58B, 58C and 58D inserted. (b) a group of employees or their representative association or

associations.

Clause 60— 'General functions of employee ombudsman._, . . . .

The Hon. K.T. GRIFFIN: | move: This amendment seeks to provide flexibility to parties to an
o ) ' _ enterprise agreement as opposed to the Government's

(Fisg'l?hiélll:rl‘lf“lnpelgy]-esetgl"zn?bjdl_sen?\éﬁ’gl;lzﬁgtki)gll’lasuzse(l) and insert—position that either an association is a party representing all

(a) to advise employees on their rights and obligationsenmlo).'ees oris not_a party atall. The Opp05|_t|o_n Proposes
under awards and enterprise agreements; and a sensible compromise. A group of members within the wider

(b)  toadvise employees on available avenues of enforcingroup of employees can elect to have their association
their rights under awards and enterprise agreementsepresent them as a party to the agreement. The association

© ?c?cijnvestigate claims by employees or association will coexist with any other association which is so bound and
representing employees of coercion in the negotiatiorﬁthe remaining employees will be parties in thellr own right.
of enterprise agreements; and The Hon. K.T. GRIFFIN: The amendment is Opposed.

(d) to scrutinise enterprise agreements lodged for apThe clause presently indicates that an enterprise agreement
pfO\éa}l Un?ef this ACtl ,éflf:ﬁ tOE lnt?fveneoln kt)h?j pro- may be made between an employer or two or more employers
ceedings for approval if the Employee Ombudsman ; ;
considers there is sufficient reason to do so; and Wholtogethe\r/v(;]artr){[hqn a sm%le butsijness,.ar:d a”gml't'ﬁ Qf

(e) to represent employees in proceedings (other thaffMP'0YEES. Vvhal this amendment does IS to allow their
proceedings for unfair dismissal) if— representative association or associations to become parties

(i)  theemployee is not otherwise represented; andto the enterprise agreement. That means not just an
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association as represented under subclause (2) but without the (2) The employer must, before beginning negotiations on the
constraints that our provisions seek to impose. What the Bilferms of an enterprise agreement, inform the employees of their right
provides already is that an association may enter into al"grepresentamon in the negotiation, and proceedings for approval,

. . the agreement and, in particular, that an employee may be
enterprise agreement on behalf of a group of employees if a presented by the Employee Ombudsman, an agent of an

only if the notice has been given to the employees as requiresinployee’s choice, or an association of employees.

by regulation and the associations authorised in writing by a  (3) If an employer is aware that an employee is a member of an
majority of the employees currently constituting the group tgassociation, the employer must, before beginning negotiations on the
act on behalf of the group. We would have thought that a erms of an enterprise agreement, take reasonable steps to inform the

. . . ssociation that the negotiations are about to begin.
adequate basis for both representation and the entry into the (4) An employer who negotiates an enterprise agreement with

enterprise agreement. employees who are subject to an award must ensure that the
The Hon. M.J. ELLIOTT: | opposed the same amend- employees have reasonable access to the award.

ment first time around and have not changed my mind in  (5) A person involved in negotiations for an enterprise agreement

relation to it. Elsewhere in this legislation it is plain that anMust comply with procedures and formalities applicable to that

association can be a party to the agreement. | understand witgt SO that are required by regulation.

the Hon. Mr Roberts is seeking to do, but it is something that point out to members that the spirit of the subclause (2)(b),

| did not support the previous time around and on which Which we seek to leave out, is in new clause 75(1)(c) on page

have not changed my mind. 15 of the amendments. Between new clause 72A and new
The Hon. R.R. ROBERTS:| do not want to canvass all paragraph (c) of clause 75(1), notice provisions are appropri-

the arguments again. It seems to me ludicrous that adtely covered. In new clause 72A, we have accommodated a

organisation or association can represent its members EPncern which we expressed in new clause 72A(1) so that,

negotiations: to me, the requirement to have every employe@though at least 14 days notice is to be given to employees,

sign has a sinister aspect, that is, the employer can find otfte notice is not required if the agreement is negotiated to

exactly who is doing what. The voting intentions are clear. Settle an industrial dispute or the commission determines that
Amendment negatived. there is good reason in the circumstances of the case to
The Hon. R.R. ROBERTS: | move: exempt the employer from this requirement. That is there
Page 29, lines 9 to 13—Leave out subclause (2) and insert: because we were of the view that in practice the 14 days

(1A) An association may enter into an enterprise agreement d&linimum without any qualifying provision was too inflex-

the representative of the group of employees as a wholéle.

if notice has been given to the employees as required by The Hon. M.J. ELLIOTT: | support new clause 72A

regulation and the association is authorised, in writing, by, . Lo . L . -

a majority of the employees currently constituting the This new clause is a very important provision if one is serious

group to act on behalf of the group. about enterprise agreements truly working and about trying
(1B) An association may enter into an enterprise agreement o facilitate the role that employees will play. New clause

?g%gmgﬁ??éﬁﬂ\éf gtftiﬁsenﬁit"é%?r% 2/28 raegan?grl]Jtngr gﬁéZG’ZA makes it plain that, before the employer embarks on the
quently) if those members as at the date of the agreemeﬁegotlatlons, there has to be 14 days notice given to employ-

authorise the association, in writing, to act on their behalf.€€S; that there will be negotiation for an enterprise agreement;

This is consequential, but what we sought to do was delet%nOI that the employer must inform the employees that they

subclause (2). Subclause (2) provides that an association mﬁ;ve aright of representation and as to the people who can

enter into an enterprise agreement if and only if (a) the pl;e;;ent thTm' . h | b
association is authorised by a majority of the employees the employer is ahware t_”at any er?]p oyees a_re_memh ers
currently constituting the group to act on behalf of the groud’ ar][_ a;fssomatlon, bt e%/ tWI hotify that \?ViSOCIa:LOH that
or (b) within the group of employees the association had€dotiations are about 1o commence. VVhere there 1S a
members (or a member) who authorise it to act on thei|:e|¢Vant award, the employe(_ag will have to be given access
behalf. A group of employees may enter into an agreemerf It SO they know the conditions that are the subject of
if and only if a majority of the employees currently constitut- "egotiation. Finally, the way in which negotiations are carried
ing the group approve the terms of the agreement, prod?UtW'" be pre_scrlbed_by regulation. With all those things in
whereof shall lie with the employer. Subclause (3) introduce?la_ce’ there is g:gr_tamly a great deal of empowerment of
a mechanism for the commission being certain that thgﬁdlwdqals. A criticism | had earlier was that, to go into an
agreement has the approval of the majority of employeegmerpr'se agreement, you have to know Whatyourrlghts are,
covered. It replaces the idea of some other person simp§nd youhh{ave to know wthatt_ the safety nett \l/(\);iﬁili'ke st(;]_you
signing the agreement on behalf of the group. It is a provisiot. nO‘INW ah_youl are negotia mfg rt]lp against. fl esetnings
that reflects the Federal non-union bargaining stream and W@ P'ace, this clause Is one of the most significant improve-

suggest it ought to be supported. ments in the Bill to date. _
The Hon. K.T. GRIFFIN: Opposed. Amendment carried, new clause inserted; clause as
Amendment negatived. amended passed.
The Hon. K.T. GRIFFIN: | move: Clause 73—'Form and content of enterprise agreement.’
1. Page 29—Leave out subclauses (2)(a) and (2)(b). The Hon. K.T. GRIFFIN: | move:
2. Insert the following new clause: Page 29—Insert new clause as follows:

Negotiation of enterprise agreement o - Form and content of enterprise agreement
72A(1)  Anemployer must, before beginning negotiations on 73(1) An enterprise agreement—
the terms of an enterprise agreement, give the employees who may be i iting: and
be bound by the agreement at least 14 days’ notice, in accordance (&) Mustbe inwriting; an
with procedures prescribed by regulation, that negotiations are about (0) must—
to begin (but notice is not required if the agreement is negotiated to (i)  specify the employer to be bound by the agreement;
settle an industrial dispute, or the commission determines that there and
is good reason in the circumstances of the case to exempt the (i)  define the group of employees to be found by the
employer from this requirement). agreement; and
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(c) must include procedures for preventing and settling industriaenterprise agreement has been referred by a member of the
g@%‘éﬁiﬁﬂvﬁﬁ” the employer and employees bound by theommission who considered the agreement in the first place.

@ ifa majoritS/ of at least two-thirds of the total number of | submit to the Committee that the comprehensive clause that
employees to be covered by the agreement agree_méwave by way of amendment adequately addresses the issues
include a provision giving an association of employees thaOf consultation.
is able to represent the industrial interests of the employees The Hon. M.J. ELLIOTT: Paragraph (e) of the Hon.
rights to represent the industrial interests ofthos%/employeeﬁon Roberts’ amendment is quite well covered in both
to the exclusion of another association of employgasd
L"However, the provision must be consistent with sectionclauses 72a and 75. However, | am not sure w_hether | have

109(1). understood subclause (d) correctly because it talks about

(e) must provide that sick leave is available,subject to limitationsconsultation between employers and employees bound by the

and conditions prescribed in the agreement, to an employeggreement about changes to the organisation and performance
if the leave becomes necessary because of the sickness o f

child, spouse, parent or grandparent (unless the agreeme work. It sounds as though it is talking abput consultatlon
specifically excludes the extension of sick leave to suctRlter the agreement has been reached in some ongoing
circumstances); and o process. Thatis my interpretation. | do not know whether the

(f) must make provision for the renegotiation of the agreementHon. Mr Roberts can confirm whether my understanding is
at the end of its term; and Forrect.

must be signed as required by regulation by or on behalf o . L
© the employ%r, and on benalf ofytheggroup of gmployees, tobe The Hon. R.R. ROBERTS: My understanding of it is
bound by the agreement. that the situation as outlined by the Hon. Mr Elliott is correct,
(2) An enterprise agreement should be submitted to the Commisaut it also covers a situation where consultation should take
sion for approval within 21 days after the agreement is signed by %lace with employees prior to making the award, but certainly
on behalf of the persons who are to be bound by it. paragraph (d) covers the areas that the honourable member
The significant amendment is to insert paragraph (d) and tg talking about. | do not know that paragraph (e) takes
increase the percentage from a majority to two-thirds of theynything away from what we are trying to achieve. Obviously
total number of employees to be covered by the agreemerthe Government and the Hon. Mr Elliott both have concerns
That in fact provides additional protection. about paragraph (e), although the Government has concerns
The Hon. R.R. ROBERTS: The Opposition gives this about paragraph (d) also.
amendment qualified support. However, we have some The Hon. K.T. GRIFFIN: My advice is that many
concerns in relation to paragraph (d), which provides that ongwards contain provisions similar to paragraph (d) and that
must provide that sick leave is available subject to limitationghe issue addressed in that clause would be addressed by the
and conditions prescribed in the agreement. We believe it isommission when considering whether or not to approve an
a contradiction to say that indeed one ‘must’ provide sickenterprise agreement in relation to the award safety net
leave. Then, further on in the clauses, it says ‘unless yogrovisions. In determining whether or not the agreement
agree not to provide it'. It puts itin and takes it out. should be approved and whether or not it at least allows for
The Hon. K.T. GRIFFIN: This is the extension for child, the safety net provided by the award, that will be one of the
spouse, parent or grandparent. That was the argument we higdues that the enterprise commissioner will have to address.

the other day. The Hon. R.R. ROBERTS: He certainly would if we
Existing clause negatived; new clause inserted. accepted the clause as it is put. The point the Attorney-
Clause 74 passed. General makes is that the enterprise commissioner must
Clause 75—'Approval of enterprise agreement.’ assure himself that the safety net provisions are in place. The
The Hon. R.R. ROBERTS: I move: Attorney-General says that will be one of the things that he

Page 30—Insert the following new paragraphs in subclause (1ill take into account. | do not know that we will provide
(d) agreement provides for consultation between the employesbsolute instruction on what he must do. In a general sense

and the employees bound by the agreement about changesyigs enterprise commissioner must satisfy himself that the
the organisation and performance of work or the parties have

agreed that it is not appropriate for the agreement to contair@f€ty net (and it is appropriate to approve the award). You

provision for consultation; and could come forward with an award or agreement which met
(e) adequate consultation has taken place with the employeghe safety net but which could have been drawn up by
who are to be bound by the agreement. anybody. There has to be consultation before and from time

The amendment seeks to tidy up clause 75. If the Governmettd time during the life of an enterprise agreement in order to
it is going to open up enterprise bargaining to the nonensure that employees have been involved in the process. To
unionised work force, the commission will need to be able tsay that the process has thrown out something which meets
ensure that workers are fully aware of the consequences tfe safety net is one thing. To ensure that the employees have
that agreement. This amendment ensures that that is the caBeen involved consultatively in the establishment of that
I commend it to the Committee. award or agreement is another issue, and | do not think it will
The Hon. K.T. GRIFFIN: It seems to the Government do any harm to put this clause into the legislation.
that the provisions which we have in our clause 75 are more The Hon. M.J. ELLIOTT. Despite the Attorney-
than adequate to address that issue, particularly because fBeneral’s comments, | do not believe that because if there is
commission has power to consider the agreement which & consultation process within an award it would transfer over
proposed to be approved and also must consider it in thi® an enterprise agreement. You are talking more about the
context of the award safety net. conditions of employment. You are talking about remu-
| draw attention to the fact that in the amendment whichneration, leave and those sorts of things. You are not talking
I have on file (subclause (4)(a)) again reflects the earlieabout the fact that there happens to be consultation in the
indication which | gave that at least two-thirds of the totalworkplace; and in enterprise agreements, more than anywhere
numbers of employees to be covered by the agreement areéfse, consultation in the workplace subsequent to agreement
favour of making the agreement. That is necessary to bis something that should be encouraged. | indicate to the Hon.
established before the Full Commission, to which arRon Roberts that | would be willing to support paragraph (d)
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but not paragraph (e), and | suggest that those paragraphséféect of the agreement and their interests are properly taken into
put separately. Since we are about to delete existing clauggcount.

; ; ; (4) Despite subsection (1)(d)(ii) and (iii), the Full Commission
75 and insert a new clause, it may be better to insert th%ay, on referral of an enterprise agreement by a member of the

paragraph in the new clause. ) Commission who considered the agreement in the first instance,
The Hon. R.R. ROBERTS: | will not pursue my approve the agreement if the Full Commission is satisfied that—

amendment at this stage but, if the existing clause 75 is (a) a majority of at least two-thirds of the total number of

negatived and a new clause substituted, | will move my employees to be covered by the agreement is in favour of

d tto th | 75 making the agreement; and
am(ejr ment (o 0 e r&ew clause /9. (b) the enterprise is suffering significant economic difficulties;
ause negatived. and

New clause 75— 'Approval of enterprise agreement.’ (c) the agreement would make a material contribution to the
The Hon. K.T. GRIFFIN: | move to insert the following alleviation of those difficulties; and o
| : (d) there are reasonable prospects of the economic circumstances
new clause: of the enterprise improving within the term of the agreement.

75. (1) Subject to subsection (5), the Commission must approve (5) An enterprise agreement must also be referred to the Full
an enterprise agreement if, and must not approve an enterpri§égommission for approval if the member of the Commission before

agreement unless, it is satisfied that— whom the question of approval comes in the first instance is in
(@)  before the application for approval was made, reasonablgerious doubt about whether the agreement should be approved.
steps were taken— The Hon. R.R. ROBERTS: | move:

0] to inform the employees who are covered by the . .
agreement about the terms of the agreement and Page 30—Insert the following new paragraph in subclause (1):
the intention to apply to the Commission for (ca) The agreement provides for consultation between the

approval of the agreement; and employer and the employees bound by the agreement

(i) to explain to those employees, the effect the about changes to the organisation and performance of
agreement will have if approved and, in particu- work or the parties have agreed that it is not appropriate
lar— for the agreement to obtain provision for such consulta-
- toidentify those terms of an award (if any) that tion.

currently apply to the employees and will, if The Hon. K.T. GRIFFIN: Itis opposed.
the agreement is approved, be excluded by the Amendment carried

agreement; and : i
to explain the procedures for preventing and ~ The Hon. M.J. ELLIOTT: | move:

settling industrial disputes as prescribed by the  |nsert in proposed clause 75(4) the following paragraph:

agreement; and o and

to inform the employees of theirrightto repre-  (e) having regard to any relevant award (which should be
sentation in the negotiation, and proceedings considered as a whole), the agreement does not substantially
for approval, of the agreement and, in particu- disadvantage the employees covered by the agreement.

lar, that I b ted b . .
tﬁ; E?np?g‘yig“%"n‘ﬁgﬁdn;?};n,e;ﬁp;‘gzi? gf ar),ll am simply trying to make clear what | hoped the clause

employee’s choice, or an association of em- already made clear: that it will be possible to go below the
ployees; and _ _ _ safety net. There are a series of conditions there, (a) to (d),
(b) ;hemgggreifr%?%ga:n?elin Qgg%ﬂ%ﬁ‘éﬁh"tﬂgcge{gg’nﬂ Anfihich include: two-thirds of the work force have to agree to
have]geniljinely agregd %’0 be bound by ?t’ and 9 ;in relation to thg enterprise suﬁgring ecqnomic diﬁiculties,
(c) if the agreement is entered into by an association athe agreement will make a material contribution to alleviate
representative of the group of employees bound by thé¢hose difficulties; and that there are reasonable prospects of
28;]65%?13257& é?g&%f%vgfm}?ﬁorgggL%)éegssoi?;ﬁ;]ﬂ)i/the economic circumstances of the enterprise improving
writing, to act on behalf of the group and their written r\.]N'thm @he term of.th.e agreement. But there seems to be no
authorisations have been delivered to the Commission aédication at all within the subclause as to how far you fall
required by regulation; and once you go below the safety net. | am trying to give an
(d) theagreement— ) instruction to the commission, ‘Look, if you go below the
@ l:égggfg?é‘gg&/l?hg‘g;rzzt%rgﬁ{?gﬁig&tﬁ‘]‘:oeggl)ol}/r;safety net you should not go substantially below it', otherwise
the interests of all employees): and there is no |nd|ca_t|on at all. Do you let the_m hit the ground?
(i)  does not provide for remuneration or other condi- That is a question that unfortunately is not adequately
tions of employment that are inferior to the answered as clause 75 stands. That is the issue | have sought
.. scheduled standards; and B to address and that is why | am moving the amendment. It
(iii)  does not provide for remuneration or conditions of \y,a< one of those that was done in haste as we were walking
employment that are (considered as a Whole),b Ki he Chamber. | had ibbled . hand
inferior to remuneration or conditions of employ- Pack into the Chamber. I had a scribbled note in my hand to
ment (considered as a whole) prescribed by theaddress this one; it is being done on the run but that has

award (if any) that applies to the employees at theapplied to the way we have handled things so far, unfortu-

time of the application for approval;and nately.
(e) ;r;]%agreement is consistent with the objects of this Part; The Hon. K.T. GRIFFIN: | oppose the amendment. It
()  the agreement complies with the other requirements ofS Yet another hurdle for those wishing to have approval of an
this Act. enterprise agreement granted.

(2) The Commission must refuse to approve an enterprise  The Hon. M.J. Elliott interjecting:
agreement if a provision of the agreement discriminates againstan The Hon. K.T. GRIEFIN: It may be a hurdle because
employee because of, or for reasons including, race, colour, se, o : ? !
sexual preference, physical or mental disability, marital status, familjf the employees have entered into an agreement by a
responsibilities, pregnancy, religion, political opinion, nationalmajority of at least two-thirds of the total number of employ-
extraction or social origin. _ ees to be covered by the agreement and in the circumstances
(3) In deciding whether to approve an enterprise agreement, thghere the enterprise is suffering significant economic

Commission must identify the employees (if any) who are covereq,. ¢ . . -
by the agreement but whose interests may not have been sufficient!; fficulties, the agreement would make a material contribu

taken into account in the course of negotiations and must déon to the alleviation of those difficulties and there are
whatever is necessary to ensure that those employees understandittasonable prospects of the economic circumstances of the
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enterprise improving within the term of the agreement, it mayan enterprise agreement is to be kept confidential to the persons
be spproved. There s lso his adifonalcreion whictbourd by and male a orcersupessng bl scloneofthe
”?“St be addressed and lt_may be that there is some substan iS subsection cannot prevent disclosure of the agreement to the
disadvantage but two-thirds at least of the employees havgnpioyee ombudsman).

recognised that in the special circumstances being addressed  (5) A person must not contravene an order of the commission
they nevertheless want to go ahead with the agreement. Itimder subsection (4).

a matter for them, and for that reason | oppose it. Penalty: Division 7 fine.

~ The Hon. T.G. ROBERTS: Unfortunately, that clause | think this is a reasonably balanced clause. However, | am
is open ended and, if you have a two year agreement angbncerned about the amendment yet to be moved by the Hon.
people make an agreement to consider the financial circundr Elliott to replace new subclause (2)(b). My amendment
stances of that company, there is nothing to indicate in thgroposes:

Bill that the new agreement will not include the extenuating  ap agsociation may be authorised or required by the commission
circumstances again; and the reconsideration of that positias disclose to an employer the identity of employees who authorised
is not considered in the Bill. The Hon. Mr Elliott tries to take the association to act on their behalf.

into account time frames by which people could operate 0fhe Hon. Mr Elliott's amendment merely provides that ‘an
less than the award or enterprise bargaining amount and algg@sociation may be authorised by the commission to disclose
builds in some indication that there are certain levels belowg gn employer’; it does not require the disclosure. It also
which you cannot go. As already indicated in previousprovides for the association to disclose the identity of those
contributions, some companies will not survive regardless odmployees to the commission and not to the employer at any
how much wages and conditions are cut. The problem wgtage. That is how | see the deficiency. | do not know the
have with the Attorney’s position is that it is far too open- pyrpose of the Hon. Mr Elliott's proposed amendment, but

ended. ] he may care to address specifically why there is no provision
Amendment carried. for the employee to be required by the commission to disclose
New clause inserted. the information to the employer.

The Hon. R.R. ROBERTS: | have another amendment The Hon. M.J. ELLIOTT: | move:
which was to a clause that has been withdrawn, | think

Standing Orders do not actually provide for me to be able to Leave out subclause (2)(b) and insert—

(b) an association may be authorised by the commission to

pursue it, so | suppose that is the end of it. disclose to an employer the identity of employees who
The CHAIRMAN: Itis to clause 75 but we have taken authorised the association to act on their behalf and may

the old clause out of the Bill. be required by the commission to disclose the identity of
The Hon. K.T. GRIFFIN: | do not know where it goes those employees to the commission.

in the new scheme. | indicate that we can recommit the new was concerned about the structure of subclause (2)(b)
clause 75 and the Hon. Mr Ron Roberts can take some advigg&cause there is no real indication of the grounds on which

on it in the meantime. the commission will make any decision. | have always had
The Hon. R.R. ROBERTS: | am told it can stand alone, reservations about a requirement of an association to divulge
but how do we fit it in? the names of the people on whose behalf it has been acting.

The Hon. K.T. GRIFFIN: | am happy to move that this As paragraph (b) stands, those concerns are raised even
clause be recommitted if you want to look at it later. It is afurther because no direction is given to the commission as to

matter for the table. the basis on which it should make its decision. It is the open-
The Hon. R.R. ROBERTS:Itis a question of sequence. €ndedness which causes me grave concern. The Attorney-
The CHAIRMAN: You may be able to insert it in this General might like to think about the ramifications for a

clause but it is a problem at the table getting it in the righterson who has requested an association to act on their

spot. It can be recommitted. behalf, believing that that request would be treated in
The Hon. R.R. ROBERTS:Itis the only way we can do confidence and having the commission destroying that
it. confidence. The reason for asking for the confidence in the
New clause as amended inserted. first place would have been fear of what may happen to them

New clause 75A—Extent to which aspects of negotiationdn the workplace. That is not imaginary stuff. Are we willing
and terms of the agreement are to be kept confidential.  to allow an employee who seeks assistance, and has done so
The Hon. K.T. GRIEEIN: | move: in confidence, to lose that without any say whatsoever? The
Page 30, after clause 75—Insert new clause as follows: commission simply decides for reasons which are not
75A.(1) Anassociation that enters into an enterprise agreemerfiPecified.
as representative of a group of employees, must not disclose to the The Hon. K.T. GRIFFIN: | oppose the amendment. The
gmhpkl)fyerWthh employees authorised the association to act on theisgvernment intended that there should be a general discre-
eha (2) However— tion. Courts and commissions have general discretions, and
(a) an association, if authorised in writing by an employ- they exercise them according to the circumstances and merits
ee, may disclose to an employer that the associatioof the case. That is what we envisaged in this instance. |
is authorised to act on behalf of the employee; and would be very surprised if one could really identify, by an
(b) an ass_oc_|at|<t)ndma)|/ be {authonse(lj or r‘fﬁu!aed tbty tr:}f'almendment to the statute, the grounds upon which the
commission to disclose to an employer the identity of . ;
employees who authorised the gss}gciation to agt oiflisclosure may be made. | note the honourable_ members
their behalf. example of an employee who requests an association to act
(3) An enterprise agreement, once approved, must be lodgefdr him or her but does so in confidence. | would have
in the registrar’s office and must, subject to an order under SUbse@hought that that is an issue that the association, if it was

tion (4), be available for public inspection. ; . . -
( )(4) 2y commissic?n may, if gatisfied that an order under thid €auired to make information available, or at least there was

subsection is justified by the exceptional nature or circumstances &N application for it to make that information available, might
the case, declare that an enterprise agreement or a particular partdigclose to the commission, so that the commission could
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make a judgment as to whether or not it was fair and reason- 77.(1) An enterprise agreement cannot limit—
able that that confidence be maintained. It may also be a ggg g]‘e %Omml_SSI_On’§ powers Otf Conttitllllat_loc?; O | disout

: TP e : H ¢ ’ ; e Commission’s powers to settie Inaustrial aisputes
dev!ce, | give you_thls |nfc_)rmat|on in _cpnfldence , without between the employer and the employees bound by the
having any genuine basis for requiring that to be kept agreement.
confidential. We believe that it is reasonable to provide that (2) However—

the commission should have the general discretion, andthat  (a) before the Commission intervenes in an industrial dispute

it can be trusted to properly exercise it. between an employer and employees bound by an
The Hon. R.R. ROBERTS: If it was not so late | would enterprise agreement, the Commission should ensure that

. N ; : the procedures laid down in the agreement for settling

find some of this amusing. What the Attorney-General seems industrial disputes have been followed and have failed to

to be suggesting is that you cannot trust the commissioner. resolve the dispute; and o

This issue follows a pattern that flows through the way the (b) a determination made by the Commission in settlement

of such a dispute—

Bill is written. Clause 75A(1) provides: 0] must not be made in relation to a condition of

An association that enters into an enterprise agreement as a employment that is a subject-matter of the
representative of a group of employees must not disclose to the agreement (unless the determination is to
employer which employees authorised the association to act on their correct an ambiguity or uncertainty in the
behalf. agreement); and

I mentioned this issue when we talked about sick leave. A (i) mustbe consistent with the agreement.
wonderful statement is made in the first instance of, ‘Look e are seeking to give to the commission certain powers of
we will provide you with protection’, and then, in a clause intervention in industrial disputes, and to set the parameters
which appears down the line, here it is again. The AttorneyWwithin which thatintervention occurs. This was raised in the
General wants that facility where the commission then has tgourse of the Committee when we last addressed the issue
provide the names to the employer. What the Hon. Mr Elliotgnd | submit to the Committee that we now have a reasonable
is proposing is quite fair and reasonable. The commissiond¥alance between the enterprise agreement, which cannot
is deemed to be a person of high standing within thedlace certain limitations but on the other hand still leaves the
community. One would expect the commissioner to begcOMMISSION with certain powers of intervention.
trustworthy and honest; we charge him with the right to make ~EXisting clause negatived; new clause inserted.
discretionary decisions; to use that discretion in respect of the Clause 78—'Duration of enterprise agreement.’
legislation, and the Attorney-General seems to think thatwe The Hon. K.T. GRIFFIN: | move:
cannot trust him to say, ‘Yes, this information is correct. The Page 31—Leave out subclause (1) and insert:
majority did or did not.’ (1) An enterprise agreement continues in force for a term (not

The Attorney-General wants to put him through some®¢eeding three years) specified in the agreement.
rigorous test of his honesty. What the Hon. Mr Elliottis doing ~ The Hon. M.J. ELLIOTT: | move:
is quite laudable in the circumstances, and it will be a facility ~Page 31—Leave out subclause (1) and insert:
utilised more and more as we move into enterprise bargain- (1) An enterprise agreement continues in force for a term
ing. From time to time it is quite understandable to expecfPecified in the agreement (not exceeding two years).
employers in situations where there is high unemploymentto  The Hon. K.T. GRIFFIN: | seek leave to withdraw my
put pressure on employees far more than they would if the;\mendment.
were bound by an award. When you have an in-house Leave granted; amendment withdrawn.
agreement—and we have talked about the difference between Amendment carried; clause as amended passed.
the bargaining positions of the employee and the employer— Clause 78 passed.
it is an eminently sensible suggestion and the Opposition Clause 79—'Power of Commission to vary or rescind an
supports it. enterprise agreement.

The Hon. K.T. GRIFFIN: | do not want to prolong the ~ The Hon. K.T. GRIFFIN: | move:
debate on this. | merely want to say that it is all very well for ~ Page 31—
the Hon. Mr Ron Roberts to draw attention to subclause (1), Lines 26 to 28—Leave out subclause (1) and insert—

; ; ; i (1) The Commission may vary an enterprise agreement—
but the fact of the matter is that that is basically the provision (@) to give effect to an amendment agreed between the

he supported when the matter was last before us. What this employer and a majority of the employees currently
clause is seeking to do is to set the maximum and then to bound by the agreement; or

moderate it in circumstances where it is fair and reasonable (b) to correct an ambiguity or uncertainty in the agree-
for information to be available. We think there oughttobea . .o ;‘r"]gn?fb_l_eave out subclause (2) and insert—
power in the commission to require an association to make ) geciding whether to vary an enterprise agreement, the
the information available to an employer, so the employer Commission must (unless the variation is merely to correct
knows which of the employees, for the purposes of negotia- an ambiguity or uncertainty) apply the same tests as apply to
tion, are represented by the association and which are not. ~ the approval of an enterprise agreement.

The Hon. R.R. ROBERTS:What the Attorney is saying These amendments seek to give limited power to the
is that you cannot get it through the front door, and | agre€ommission to vary an enterprise agreement and particularly
with that, but he then proposes to get it in through the backo correct an ambiguity or uncertainty in the agreement. The

door. Government takes the view that basically, unless the parties
Amendment carried; new clause as amended inserted. agree, the enterprise agreement should not be varied but it
Clause 76 passed. recognises that the Committee is concerned that we at least
Clause 77—'Effect of enterprise agreement.’ provide some opportunity in very limited circumstances for
The Hon. K.T. GRIFFIN: | move: that to occur.

Page 31—Leave out clause and insert: The Hon. M.J. ELLIOTT: This is an important part of
Commission’s jurisdiction to intervene in industrial dispute @ consequential amendment to something on which we did
between persons bound by enterprise agreement not dwell for very long previously. When the Bill was first
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introduced it provided that an enterprise agreement could (4) The commission may, on its own initiative or on the
deny both conciliation and arbitration. As amendments now apphcat'ﬁn ofa pe_rsonfb%und by an enterprise agreement,
stand it allows conciliation and it allows arbitration in ) :?\gﬁv;tresligv?/irr?:ilgrns%bts:cggrze(%r)mt?é.commission finds
particular circumstances, one of WhICh is the case of a dispute that the agreement is unfair to employees covered by the
about something which is not subject matter to the agreement agreement, or is contrary to the public interest, the

itself. For instance, if a safety issue arises which was not commission may vary or terminate the agreement.

covered by the agreement, arbitration would be possible ifthis amendment recognises that the effects of an arrangement
relation to that. However, this now allows that, if there is sften pecome clear only into the period of operation. Where
some other ambiguity or uncertainty in the agreement itselfyose effects are shown to be unfair or otherwise contrary to
under certain circumstances arbitration is possible. | believg,o public interest, the commission will be able to deal with
that that is very important and, at the end of the day, it willihe matter rather than allow the other party to unconscionably

prevent many industrial disputes, will make for betterpofit from the defect for the remainder of the term. |
harmony in the workplace and will be to the benefit of ;ommend the amendment.

everyone. The Hon. K.T. GRIFFIN: | oppose the amendment. |
The Hon. R.R. ROBERTS: I move: should not use extreme language at this hour of the day, but
_ Page 31, lines 26 to 30—Leave out subclauses (1) and (2) andthink it is an absurdity. The problem | see is that the
'”Sef: The Commissi terpri X enterprise agreement commissioner has to be satisfied that the
() ?a) ?(r)n g?\',sésg)f?e?t%\gﬂya?nneigrfl;pr:f:g?gg%e&mezn th@arties agree, thatitis in the interests of the parties, etc., and
employer and a majority of the employees currently NOW there is a provision sought to be included that provides
bound by the agreement; or that the commission may on its own initiative or on the
(b) to correct an ambiguity, uncertainty or other deficien- gpplication of a person bound by the enterprise agreement
(2)In dec(i:ci/i.ng whether to vary an enterprise agreement, thﬂéevIeW the operatl_on to d.etermme.Wh.ether or notit IS untair
Commission must (unless the variation is merely to correcf0 €mployees. | just think that is inconsistent with the
an ambiguity, uncertainty or other deficiency) apply the samedbligation placed on the commission to determine in the first
tests as apply to the approval of an enterprise agreement. place whether it is fair and so on. For that reason, | oppose
This amendment addresses the same issues as the amendrie@@mendment.
by the Attorney-General, but it contains an additional couple The Hon. R.R. ROBERTS: With the best intent in the
of words. We have expanded the grounds to include ‘otheworld—and | am talking about three parties to an agreement
deficiency’. Ambiguities and uncertainties are things that aréthe two signatories to the agreement and the commission-
fairly intangible, but there may be a glaring deficiency in theer)—it is possible for a significant deficiency to be estab-
Bill that was overlooked at the time. We think if there was alished. It is my belief, in circumstances where that would be
deficiency in the terms of an agreement, like ambiguities antecognised, accepting the goodwill of all the parties, where
uncertainties, we feel it is not unreasonable for the commisa disadvantage was being suffered and it looked like continu-
sion to be able to access that agreement to overcome thiag for two to three years, that is a situation where the
deficiency. commission, using its discretionary powers and acting in
The Hon. K.T. GRIFFIN: The Government opposes the equity, good conscience and substantial merits in that case,
amendment. The reference to ‘other deficiency’ is veryought to be able to intervene and provide proper relief where
subjective. ‘Ambiguity and uncertainty’ are more objectivethe circumstances clearly require it.
and can be assessed more objectively. It is very difficult to Amendment negatived; clause as amended passed.
know how one establishes what is or is not a deficiency and Clauses 80, 81 and 81A passed.
by what criterion does one measure that deficiency. One can Clause 81B.
identify ambiguity and uncertainty, but what is a deficiency? The Hon. K.T. GRIFFIN: | indicate opposition to this
The Hon. R.R. Roberts interjecting: o clause, which deals with notice of an agreement to be given
The Hon. K.T. GRIFFIN: No. With respect, if it has by the commission, and that is to be published in accordance
power to correct an ambiguity, on your argument it is then gyith the regulations. A registered association that is a party
deficiency. If itis a deficiency, you do not need ‘deficiency’ o an award is entitled to receive a copy and may appear at
because you have covered it with the description ‘ambiguity’ any hearing to approve or vary the agreement. As we said at
If it is uncertain you would say it was a deficiency, and if it the time this was first considered, we find that objectionable
is a deficiency it is already covered by ‘uncertainty’. | do notand contrary to the whole process of entering into and having
want it, and | oppose it accordingly. _ approved enterprise agreements.
. The an. M.J. ELLIOTT: | must disagree with the The Hon. M.J. ELLIOTT: | am no longer insisting on
interpretation of the Attorney-General. The way | would putthis amendment in the light of a number of other changes that
itis that, in relation to matters that are actually covered by the, 5y happened. | know that some people will disagree. A
agreement, if there is a deficiency it would immediatelynymper of things have happened which have alleviated the
create an ambiguity or uncertainty. If it is not in relation to major concerns | had previously. For instance, there was no
amatter that is covered by the agreement, that is a deficienggrtainty when we were first debating this legislation that
and something that can be addressed anyway. Either way yeldreements were even going to be public documents, and now
look at it, a deficiency is already covered by what we havejt is guaranteed that almost all of them will be. It is also
With respect, | disagree with the Attorney-General but comey,aranteed that all of them will be open to the scrutiny of the

to almost the same conclusion. Ombudsman.
Hon. R.R. Roberts’ amendment negatived; Hon. K.T. t has now been made quite clear that there are obligations
Griffin's amendment carried. _ on the employer at the beginning of the process, which were
The Hon. R.R. ROBERTS: | move: not there before, to inform members about their rights, and

Page 32, after line 2—Insert new subclauses as follows: particularly their right to use associations. There have been



Friday 13 May 1994 LEGISLATIVE COUNCIL 1121

a number of other changes as well. In the overall scheme @ft some length whereby the commission cannot regulate the
things, | am not insisting on this amendment. composition of an employer’s work force. The amendment
The Hon. R.R. ROBERTS: The Opposition will be seeks to provide an exception to ensure appropriate condi-
opposing this proposition. The trade union movementions of employment or the proper regulation of industrial
believes in modern democratic management techniquesjatter. | do not know what are appropriate conditions of
including information sharing, consultation and, indeed, jointemployment, but | would have thought that it had the
decision making. That is why the trade union movement hapotential completely to frustrate the provision in the Bill
been at the forefront of enterprise bargaining. We support theresently and get the commission very much involved in the
philosophical view that this notification to unions should takemanagement of the work force—a consequence which, in the

place. It is a sensible thing; it will do no harm. Government's view, is totally unacceptable.
Clause negatived. The Hon. R.R. ROBERTS: This Bill contradicts a power
New clause 82—'Confidentiality.’ given elsewhere under clause 4 regarding the definition of
The Hon. K.T. GRIFFIN: | move: ‘industrial matter’. This amendment cross-links those two
Page 32, after line 15—Insert new clause as follows: provisions and the change allows the commission to regulate
Confidentiality on merit issues regarding the percentages of juniors and

_82.(1) If an enterprise agreement prohibits the disclosure ofrainees but limits regulation toona fideissues as defined
information of a confidential nature, a person who discloses the the Bill.

'F':;?g?;"g?vf;ggg%;gthe agreementis guilty of an offence. ™ rpo o M.J. ELLIOTT: | invite the Attorney to
(2) However, an enterprise agreement cannot prohibit théespond to the fact that the definition of ‘industrial matter’ as

disclosure of information of a statistical nature to the Minister.now contained within paragraph (e) defines ‘industrial

This is consequential. It creates an offence in the very limitegnatter’ as the ‘employment of juniors and apprentices in an
circumstances which have been referred to in an earlidpdustry, including the number or proportion that may be
clause, where information of a confidential nature is disclose§mployed’. That is deemed to be an ‘industrial matter’.
where an enterprise agreement prohibits that disclosure. Surely an industrial matter is something that an award can
The Hon. M.J. ELLIOTT: My first reaction was to look at. .
oppose this clause. However, one needs to realise that the fact The Hon. K.T. GRIFFIN: | do not see that there is any
that the Government has insisted that the contents of a veRfoblem. That s an express provision relating to an industry
small number of agreements, those which are to be treated Btter and, because it is expressed, the normal rules of
exceptional, cannot be divulged. As | understand it, legaptatutory interpretation are that that would not be overridden
action could be initiated in other ways unless we actuallydy @ general proposition that the commission cannot regulate
have a clause which attracts one of the lowest penalties wB€ composition of an employer’s work force. It is my view
can have, namely, a division 9 fine. The reality is that | do nothat because it is in the definition of ‘industrial matter’ the
think that this sort of thing that will ever be applied. | expectcommission has the jurisdiction to deal with that issue, and
that many of the prohibitions will apply not to smaller firms that would not be overridden by what is in clause 84(2)(a).
but rather to big ones. The interesting point is that everyt is an industrial matter and is an express provision.
person who works in the work place is entitled to a copy of The Hon. M.J. ELLIOTT: The proposed amendment

the agreement. It is a nonsense, but it appears on balan&&ys that the commission cannot regulate the composition of
despite that, that it is better there than not. an employer’s work force ‘except wherein provided for in the

"

The Hon. R.R. ROBERTS: The Opposition opposes the qlefinitio_n of "industrial matter™. In the (_Jlefinition_ o_f
clause. As it reads the clause would prohibit, on my underindustrial matter’, the only place it is provided for is in
standing, a situation where a member of a union could nd?@ragraph (e). It is not producing any inconsistency and |
disclose information to his unionist to seek advice as to hi§annot see how anything else within that definition will be
rights and entitlements. On my reading of it, it would prohibitcovered by the words ‘except wherein provided for’ in the
him from speaking to a solicitor or lawyer to ascertaindefinition of ‘industrial matter.
whether he was being disadvantaged in any way. At best it  The Hon. R.R. ROBERTS: This is the old pea and
is poorly drafted. | draw to the attention of the Committee thethimble trick. The Government claims that the commission
fact that it introduces the notion again where the Governmerfi@n intervene in an industrial matter and then seeks to limit
seeks to amend its drafting and put out a motherhoo#hat an industrial matter is. We have canvassed these issues
statement that it will do something and then override it. In€!Sewhere, but this is a two pronged attack that is being used
this clause it says that a person who discloses the informatidR @ number of areas and it is wrong.
contrary to the agreement is guilty of an offence. However, The Hon. M.J. ELLIOTT: | wonder whether an
the rider on the bottom is that you can give part of it to the@lternative suggestion would be an amendment which reads,
Minister. It is a give and take clause and ought to be opposedi "€ commission cannot regulate the composition of an

New clause inserted. employer’s work force except in relation to the employment

Clause 83 passed. of juniors and apprentices.’ o o

Clause 84—'Power to regulate industrial matters by The Ho_n. K.T. GRIFFIN: As specified in the definition
award’ of ‘industrial matter—I would be happy with that.

The Hon. R.R. ROBERTS: | move: The Hon. R.R. Roberts interjecting:
Page 33, line 8—Leave out paragraph (a) and insert: The Hon. M.J. ELLIOTT: If you read what you have on
(a) the commission cannot regulate the composition of arj!l€: | would have expected that that is exactly the way it
employer’s work force except to the extent the regulationwould be read in any case. If | am wrong, you can explain it
is necessary to ensure appropriate conditions of employto me. | believe that the amendment as moved by the Hon. Mr

ment or the proper regulation of an industrial matter; androberts has that practical effect (as best | interpret it). If | am
The Hon. K.T. GRIFFIN: We vigorously oppose the wrong, | am willing to be persuaded of that and willing to
amendment. The Bill has a provision in it which we debatedook at it further. The amendment does not state ‘except all
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matters covered in the definition of industrial matter’; it stategions where there are requirements for apprentice training, in
‘except wherein provided for'. It is expressly provided for in particular where you have to have certain numbers of
paragraph (e). | do not see it expressly provided for elsetradesmen as per juniors; they cannot be changed. The
where. conditions of pay for juniors obviously is much lower than

I would not expect that that is exactly the interpretation.for seniors. Where exploitation is taking place is where overly
Whether or not that is a drafting matter, | do not know. Butlarge numbers of juniors are clearly doing work at the
that is the interpretation | would have expected, which is whyexpense of seniors purely for that reason or it is contrived for
I could not work out why the Government was opposed to itfthat reason rather than to provide proper working conditions
because it seemed to be the only reasonable interpretationafid other issues involving training, for instance, which are
it in any case. | now move to amend the Hon. Mr Roberts’in the paragraph (d) where it comes to the training for juniors,

amendments as follows: apprentices, trainees and other classes of worker.
Delete all words after ‘except' and insert ‘in relation to the ~ That also impinges in all of these areas. If it is an
employment of juniors and apprentices’. industrial matter which affects juniors and it falls within those

The Hon. K.T. GRIFFIN: It seemed to be very broad. | terms in this definition of what is an industrial matter, it
think the specific is preferable. | had a concern that it mighPught to be considered and the commission ought to take into
be interpreted more broadly but, if it is limited as the accountall the circumstances of the employment as it affects

honourable member suggests, | would certainly be preparddniors or seniors as far as that is concerned. The broadest
to support it. definition allows the commission to judge the case on its
The Hon. T.G. ROBERTS: | would like to examine the Merits. Using its basic three platforms that we have spoken
difference between the two positions. One is more prescrigdPout it can make decisions properly in respect of a combina-
tive and only indicates juniors, trainees and apprentices; bion or one of these segments of this definition in isolation to
if it is an industrial matter, staffing does become an issue aBrovide relief where relief is necessary.
it does in a lot of disputes now. It could be occupational The Hon. K.T. GRIFFIN: | understand the point the
health and safety, for example. In the casklafisard ifyou  Hon. Mr Terry Roberts makes but it seems to me that one has
only have half the number of staff to cover a 24 hour sittingto distinguish between composition of the work force; that is,
period, and if you have a lot of 24 hour sitting periods,if you employ three police officers you have to have one
staffing levels do become a key matter for industrial disputesecretarial support staff, or if you employ four registered
Those concerns need to be taken into account. For instandajrses then you have to employ one enrolled nurse. | do not
you may have a shortage of nurses or staff in all sorts aothink they are issues in which the commission ought to
areas. The clause should not be prescriptive to a point of justtervene. What the commission does is to say, in relation to
indicating juniors; it should be prescriptive enough to say thathe hours of work, ‘This is what you are committed to work,
staffing levels are a matter that can be considered bthis is what we will approve you working as part of the
industrial negotiations through enterprise bargaining. arrangement of the award; you will be paid a certain amount
If you do not agree with that principle, state it. of penalty rates and so on.’ If the work is there it is not for the

The Hon. K.T. GRIFFIN: | have some difficulty with ~commission to say it will be done in a particular way—apart
that. As | said, | am attracted to the Hon. Mr Elliott's from occupational health and safety issues—and itis not for

reference to the employment of juniors and apprentices whicke commission to say, ‘Well, if there is too much work this
specifically deals with the issue of proportion. is how you will manage your work force to ensure the work
The Hon. T.G. ROBERTS: But the problem you will IS done.’ The conditions of employment are different from the
find—and | will use the police as an example—where you depecific reference to composition of the work force. That is
not have enough police officers to cover and you are working/hy | tend to the view that the Hon. Mr Elliott's proposition
extended shifts— Is supportable and ought to be supported, rather than the
The Hon. M.J. Elliott: It is not a composition question. broad proposition either the Hon. Mr Terry Roberts or the

The Hon. T.G. ROBERTS: It then becomes a consider- HON- Mr Ron Roberts makes. . .
ation that is not open for negotiation. If you become prescrip-  The Hon. R.R. ROBERTS:Another common dispute is
tive in the number of hours you can work you then cannof d_|spute Wh_'Ch may arise because of a situation where
have flexibility in hours or arrangements for work if your juniors are being employed, reach the age of 18 and are then
staffing levels are not adequate to be a part of that bargainirgfst out of the work force. This occurs generally on the basis
process. of juniors having worked there for three years and all of a

The Hon. M.J. ELLIOTT: Butyou are nottalking about Sudden they are found to be unsuited for the job. From time
the composition of the work force in that circumstance. Oft0 time, people who are in fear of losing their job because of
all the things said so far, juniors, apprentices and possiblf}iS Very regular practice may well get into a dispute. If a
casuals fit into that category but | do not think | have heardiSPute is taking place in an establishment because of this

anything else. | may be wrong but | do not think these othefatter, what the Government is proposing is that you cannot
matters are compositional. actually go in there and interfere in the dispute because it may

The Hon. T.G. ROBERTS: | would not like to see them 0€ @boutjuniors. There are a number of issues which fall into
excluded. If it is not the intention of the clause to excludethe realm of industrial matter: not just how many juniors, how
ny seniors. Conditions that prevail which affect them and

those matters as being open for discussion at an enterpri h . .
level, then I suspect we have no argument. other employees can certainly cause disputes which would

The Hon. R.R. ROBERTS: In the definition of fall under the situation of an industrial matter.
‘industrial matter’ there are listed quite a few clauses that The Hon. K.T. Griffin: That is not composition of a work
could affect juniors and the composition of the work force.force.
There are other areas in this definition of ‘industrial matter’ The Hon. R.R. ROBERTS: The dispute is because of the
which impinge on the rights of juniors. You do have situa-composition of the work force.
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The Hon. K.T. Griffin: The dispute is about the condi- agreements.’ This now relates to an application for an award

tions of employment, the conditions of work. binding one employer or two or more employers who carry
The Hon. R.R. ROBERTS: It could still be related to the on a single business. It provides that, where a person seeks
fact they are juniors. an award in that context, the commission may suggest that

The Hon. T.G. ROBERTS: In relation to composition they go away and make an enterprise agreement instead. That
you could have circumstances associated with occupationid by way of explanation of how things have changed from
health and safety where clearly they could possibly intervenearlier versions that we have debated.
on that basis. The Hon. Mr Elliott gave an example of the The Hon. R.R. ROBERTS:We oppose the amendment.
number of shifts that were being worked in the oil rig case Amendment carried; clause as amended passed.
where seven workers were killed after working long shiftson  Clause 85 passed.
the basis of the rosters that were worked out. That may be an Clause 86—‘Retrospectivity.’

issue. The Hon. K.T. GRIFFIN: | move:

The Hon. K.T. Griffin interjecting: Insert new clause as follows:

The Hon. T.G. ROBERTS: It is an area that could come 86.(1) An award of the commission has, if it so provides,
into dispute in terms of the number of shifts— retrospective operation.

The Hon. K.T. Griffin: That is not prevented. They can (2) However, an award cannot operate retrospectively from a day
talk about c;)n(.jit.ions of.employment. ' antecedent to the day on which the application for the award was

. lodged with the commission unless—
The Hon. T.G. ROBERTS: The problem we have isthat  (a) the date of operation is fixed by consent of all parties to the

there are no upper limits on overtime in the Bill so that the proceedings; or
composition of the work force— (b) there is a nexus between the award and—
The Hon. K.T. Griffin: That is an industrial matter. (i) another award of the commission; or
. d tunder the C Ith
The Hon. T.G. ROBERTS: If that is the case then they ® aAr::te;lwar oragreementunderhe ommonwea
can intervene to look at the numbers of people and the hours and, in view of the nexus, it is imperative that there
worked and the spread of hours, etc. should be common dates of operation; or

The Hon. CAROLYN PICKLES: | rise to make one last (c) the award gives effect, in whole or part and with or without
: ) . . maodification, to principles, guidelines or conditions relating
appeal to the Government to be sensible about working to remuneration enunciated or laid down in, or attached to,
conditions in this place. | have already spoken to the Leader a relevant decision of declaration of the Commonwealth
and he has ignored me. The people in this place have been =~ Commission and there are reasons of exceptional cogency for
here all night; the people at the table have been here all night. ~ 9IVing it a retrospective operation.
| appeal to the Government to stop this farce, to give thenwe have grave concerns about retrospectivity, but we can

some time off, and to come back to this at a more sensiblacknowledge that where there is a nexus between awards or

time. between awards and agreements, and because of the nexus it
Members interjecting: is imperative that there should be common dates of operation,
The CHAIRMAN: Order! then retrospectivity can be supported. Also, if the award gives
The Hon. Barbara Wiese:We never did this to anybody. the effect to certain principles and guidelines in a relevant
The CHAIRMAN: Order! decision or declaration of the Commonwealth Commission,
The Hon. K.T. GRIFFIN: One is sensitive to that. and there are reasons of exceptional cogency for giving it a
The Hon. Barbara Wiese:You are not. If you were, you retrospective operation, that may occur.

would give them a break. The Hon. R.R. ROBERTS: There is an inherent danger
The CHAIRMAN: Order! in the new clause, which is highlighted in subclause (2) and

The Hon. M.J. Elliott’s amendment to the Hon. R.R.Wwhich provides:
Roberts’ amendment carried; the Hon. R.R. Roberts’ However, an award cannot operate retrospectively from a day

amendment as amended carried. antecedent to the day on which the application for the award was
. . lodged with a commission unless—
The Hon. K‘T'_ GRIFFIN: | move: (a) the date of operation is fixed by consent of all parties to the
Page 33, after line 13—Insert subclause as follows: proceedings.

(2A) The commission may refrain from hearing, further hati bsol forth likel
hearing, or determining an application for an award binding only ong! Nat is an absolute encouragement for the person most likely

employer or two or more employers who together carry on a singl¢0 lose in monetary terms, | would suggest, to actually drag
business or for variation of such an award for so long as theut the proceedings. We have canvassed this argument before
Comm(lslggrgi ders that in all the circumstances. the artiethe Committee on another occasion, and it is still as bad as

concerned should try to negotiate an enterprise agr%emeﬁtwas then. We believe that this ought to be Opposed’ and we

to deal with the subject matter of the application; and Would ask the support of the Democrats to knock this one out.

(b) is not satisfied that there is no reasonable prospect of the The Hon. M.J. ELLIOTT: | am not sure whether |

parties making such an agreement. misunderstood the Hon. Mr Roberts when he talked about the
This amendment provides that the commission has to giverospect of it being dragged out, yet subclause (2) talks about
consideration as to whether an award is an appropriat@pplying from the date of application. If it is dragged out
vehicle for recognising industrial relationships or whether, ifbeyond the date of application, the retrospectivity is before
relation to one employer or two or more employers who carrgthe date of application. There may be other arguments but in
on a single business, it is more appropriate for an enterprigerms of talking about dragging it out that is irrelevant, as far
agreement to be encouraged,. as | seeiit.

The Hon. M.J. ELLIOTT: This clause has changed The Hon. R.R. Roberts:It cannot go back before the day.
somewhat from an earlier version which simply talked about The Hon. M.J. ELLIOTT: That has nothing to do with
awards in a more general sense. On my reading, we coultfagging it out because of the date of application.
have an application for an across industry award and the The Hon. R.R. Roberts:If both parties agree, it can go
commission could say, ‘Go away and make some enterprideack further.
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The Hon. M.J. ELLIOTT: No. What it says is that it This amendment relates to the overlapping of jurisdictions.
cannot go back before the date of application withoutfthey look at the amendment, members will recognise that
agreement or for various other reasons, which are theihis much tighter in that the commission may decline to make

itemised. an order to grant any form of relief if the employer is
Existing clause negatived; new clause inserted. employing a similar remedy on the same facts under the Act
Clauses 87 to 96 passed. or it appears that they may employ such a remedy. So itis a
Clause 97—'Employer to provide copy of award or very much more limited provision than it was previously.
enterprise agreement.’ Amendment carried; clause as amended passed.
The Hon. K.T. GRIFFIN: | move: Clause 103 to 114 passed.
Page 39—Leave out subclauses (2), (3) and (4) and insert—  Clause 115—'Registration of associations.’

(2) If an employee bound by an award or enterprise agreement The Hon. R.R. ROBERTS:| move:
asks the employer for a copy of the award or agreement, the

! Page 49—
employer must give the employee a copy of the award or agreement .
witi?in )14 days é?fter the dat% 0)1i the requ)}:est. g Lines 3 to 8—Leave out paragraph (e) and insert: .
Penalty: Division 9 fine (e) that there is no other registered association to which the
Expiatidn fee: Division 10 fee members of the association might conveniently belong;
y ) o . d
(3) However, an employer is not obliged to comply with a request an . .
under subsection (2) if— Afnzrr::jne 11—insert:
a) the employer has previously given the employee a . L
( )copy of?heyaward olcr)agreemgr?twithinthe pr%c}a/ding (9) in the case of an association of employees—that the
12 months: or association is not dependent for financial or other
(b) the commission has, on the application of the employ- refsourcles on anéar_npl_oyerhemployers, or %n assgmatlop
er, relieved the employer for the obligation to comply of employers and is, in other respects, independent o
with the request. control or significant influence by an employer, employ-
(4) An employer must ensure that a copy of an award or ers or an association of employers.

enterprise agreement is exhibited at a place that is reasonabihe original Bill encourages confrontation between associa-
acces|3|ple_tp the e’pp"’yees bound by the award or agreement. tions. For example, there could be 500 employees at the TAB,
Eigiaa:i)ganZg%ri]v?sigf 10 fee. 100 of which seek to form a registered staff association with
(5) However, an enterprise agreement, or a part of an enterpridélles that are enterprise based. Under the Bill the commission
agreement, that the commission has suppressed from publltas no option but to register the association even though
9|sclosure_ under this Atheed not be exhibited under subsection (4) gnother registered association already exists; for example the
See section 75A. Federated Clerks Union, which may have 400 members
This amendment provides a framework within which awardemployed at the TAB. The 100 employees, who could

or enterprise agreements are made available. conveniently belong to the Federated Clerks Union, would
Amendment carried; clause as amended passed. have no right to argue their case before the commission.
Clause 98 passed. The Bill has the potential to create hundreds of staff
Clause 99—'Unfair dismissal.’ associations at work sites already covered by registered
The Hon. K.T. GRIFFIN: | move: associations. Referring again to the example of the TAB, five
Page 41, lines 6 to 10—Leave out subclause (2) and insert;  100-member based associations could be established with that
(2) An application cannot be made under this section if— one organisation, all of which are seeking registration. Those

(a) proceedings to appeal against or review the employee'five associations would have to be registered because each of

gitzqglsg";‘l have been commenced under another law of thgya jg entirely comprised of employees employed in the

(b) the dismissed employee is an employee of a class exclude?ingle bL_JS'”eSS- Atatime whgn_employers and Gove_rnments
by regulation (which must, however, be consistent with theare calling for fewer associations of employees in each
Termination of Employment Convention) from the ambit of employer’s business, the Government Bill is madness. If this
this part. provision in the Bill were to stand, Federal based unions

These are enabling regulations to be made excluding classesuld have no option in relation to the scenario to which |
from the jurisdiction but it must be consistent with the have referred, but to seek Federal award coverage and use the
termination of employment convention. So, there is not grovisions of section 118A of the Federal Act to wipe out
problem with it. these staff associations.

The Hon. R.R. ROBERTS:| am advised thatthereisa  The Hon. K.T. GRIFFIN: | oppose the amendment. This
danger in this clause with respect paragraph (b) where it talksould prevent many enterprise based unions from being
about dismissed employees and the employer of a clasegistered and that is fundamentally against what the
excluded by a regulation which must, however, be consister@overnment believes ought to be allowed under the general
with the termination of employment convention from the principle of freedom of association.
ambit of this part. We are concerned that this power under The Hon. M.J. ELLIOTT: | will not be supporting the
regulation has the ability to exclude classes workers fronamendment.

time to time. In our view, it is a bad a proposition. Amendment negatived.
Amendment carried; clause as amended passed. The Hon. R.R. ROBERTS:| move:
Clauses 100 and lOl_passed. - Page 49, after line 11—Insert—
Clause 102—'Remedies for unfair dismissal.’ and

The Hon. K.T. GRIFFIN: | move: (@) in the case of actjn assaocia'?onf_ of e_mlployeﬁs—that the
. . association is not dependent for financial or other resources

Page 42—Leave out subclause (3) and insert: ) on an employer, emp?loyers, or an association of employers

(3) The commission may decline to make an order under this and is, in other respects, independent of control or significant

section, or to grant any other form of relief, if the employee is influence by an employer, employers or an association of

pursuing a similar remedy that may be available on the same employers ’

facts under another Act of the South Australian Parliament, or if ’

it appears that the employee may pursue such a remedy. Amendment carried; clause as amended passed.
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Clauses 116 to 130 passed. without being able to inspect the work itself. This is an
Clause 130A—'Limitations of actions in tort.’ amendment that meshes with the ability for union officials to
The Hon. R.R. ROBERTS: | move: inspect work. It is an extension, a facility that allows good
Leave out subclause (1) and insert: and proper industrial relations, and it ought to be supported.
(1) Subject to this section— The Hon. K.T. GRIFFIN: | oppose the amendment. We

(@) an?ggoprll;gotgfgy?fnfﬁg %nnggto?ja%f?ri%sljg?ﬂg?gg g&tg_agﬁd"have been through the debate before when we dealt with the
(b) no prosecution may be brought for an offence against this AcESUE of access to ime t?OOkS and wage recqrds. Itwas agreed
for an act or omission done or made in contemplation orOn that previous occasion that the inspection of that work

furtherance of an industrial dispute. should be carried out by employees who are members of the

This allows the Industrial Commission to apply industrial @SSociation. )

rather than civil principles of dispute resolution preceding Amendment negatived. _ _

punitive measures. It reflects the philosophy of the new The Hon. R.R. ROBERTS:| move:

Federal Act as supported by the Australian Democrats in Page 58, lines 3 to 5—Leave out paragraph (c) and insert:

another place. It provides consistency of approach to like (©) '”teth"eW e’?p'hoyees (who are, or arehe"g'b'e tbo behc.ome’d

matters in various sections of the Bill and provides a realistic Eu%?:leigo?thte 352350?;'%?10”) about the membership an

holding provision whilst wider and more in depth analysis of L o .

a secondary boycott is being considered. In a dispute situatio-H1e majority .Of awards. in this State provide for'duly.

the company can apply to the Industrial Court for relief, As2uthorised officers of unions to access workplaces in paid

this is an industrial matter under this Act, it should be treate(ﬁ'm.e once a year or similar for the purpose O.f talking tc_) non-

as an industrial matter like all other matters. union e}nd union members abqut membersh|p anq bqsmess of
The Hon. K.T. GRIFFIN: | oppose the amendment and the union. This is important in relation to the principle of

move: B ' freedom of association as it allows employees who may not
Pag.;e 57—Leave out subsection (3) and insert: be aware of what a union is to cover in their type of employ-
(3) If an industrial dispute has been resolved by conciliation 0|ment or who have peen told by t.h?'r employer that there is

arbitration and the full commission determines on application undePOt one to make an informed decision as to whether or not to

this section that, in the circumstances of the case, the industrigin a union.

dispute arose or was prolonged by unreasonable conduct on the part |t is often the case, particularly in relation to women, that

gggi‘r’gt{ﬁ‘;'tag grifﬁgétggt”etgﬁt";‘spepé'ticgﬁt(gf‘y bring an action in e only opportunity they have to talk about union member-
(3A) If the full commission determines, on application under thisShiP is whilst at work because of their domestic or other

section that— commitments outside the workplace. If the Government is
(a) allmeans provided under this Act for resolving an industrialserious about freedom of association, it needs to ensure that

dispute boll’. conciliation orfarbitrla;ion Eav; failed or g‘ere IS unions are given a reasonable opportunity to put their case to
no immediate pI’OSpeCt orresolving the ISpute, an ?mployees at the Workplace.

(b) having regard to the nature of the dispute and the gravity o .
its consequences, it is in the public interest to allow the ~The Hon. K.T. GRIFFIN: | oppose this amendment on

action, then the applicant may bring an action in tort despitethe same basis as | previously argued.
subsection (1). Amendment negatived; clause passed.
What the Committee last did was to insert an identical Clauses 134 to 140 passed.
provision to that which is in the present Act, but the Hon. Mr  Clauses 140A, 140B and 140C.
Elliott indicated that he would give some considerationtoa The Hon. K.T. GRIFFIN: | move:
proposition that would bring the matter closer to Liberal Party  To strike out these clauses.

l?oor”ﬁiys' Li‘;gggthat the amendment does that and | would asfye reviously had a debate about the resolution of contract

Hon. R.R. Roberts' amendment negatived; Hon. K.T.Of disputes and strenuously opposed them for a variety of

Griffin's amendment carried: clause as amended passed reasons recognising that in the definition of ‘contract of
’ - employment’ we have gone some way towards recognisin
Clauses 131 and 132 passed. poy 9 y 9 g

] 133p f official f | contracts which are not necessarily recognised as contracts
ause lss—iowers of ofiicials  of - employee ot employment at common law. | therefore indicate our
organisations.

. . opposition.
The Hon. R.R. ROBERTS:| move: Clauses 140A, 140B and 140C struck out.

Page 58, line 1—Leave out ‘who are members of the (Clauses 141 to 145 passed.
association Clause 146—‘Intervention.
This amendment is necessary to ensure that_ officers or The Hon. K.T. GRIFFIN: | move:
employees of an association are able to dgtermme_the work Page 63, lines 12 to 14—Leave out subclause (3) and insert—
performed by employees and to relate that information backs) However, only the Minister or the Employee Ombudsman (apart
to an award to ensure that the employer is paying the correct from the persons who are bound or to be bound by the enterprise
rate of pay for the appropriate classification. For example, the agreementor their representatives) may be heard in proceedings
Clerks (South Australia) Award has a five level skills based  "€lated to an enterprise agreement matter. N
classification structure. To determine the correct classificalhis amendment relates to intervention. We are providing
tion it is necessary to observe the work being done, théhat the Minister or the employee ombudsman, who is now
condition under which the work is being done and the skilldndependent of the Government, apart from the persons who
being exercised etc. Similarly, in other industries, such as thare bound, may be heard in proceedings.
construction industry, it is important to observe the work Amendment carried; clause as amended passed.
being done for the purpose of determining the appropriate Clauses 147 to 150 passed.
allowances to be paid, for example, in relation to dirt money, Clause 151—‘Issue of evidentiary summonses.’
working in confined spaces etc. In summary, it is impossible The Hon. K.T. GRIFFIN: | move:
to determine whether the time and wages records are correct Page 64, line 20—Leave out paragraph (a) and insert—
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(a)the Senior Judge or another Judge; or Clause 192A—'Demarcation dispute.’

This is consequential on earlier amendments. The Hon. R.R. ROBERTS: This new clause introduced
Amendment carried; clause as amended passed. by the Government seeks to restrict the power of the
Clauses 152 to 170 passed. commission to deal with demarcation disputes to the point of
Clause 171—'Rules. being useless. Clause 192A contradicts the broad powers to
The Hon. K.T. GRIFFIN: | move: deal with demarcation disputes given in the definitions of
Page 69, lines 17 to 20—Leave out subclauses (1), (2) and (3j"dustrial matter' and ‘demarcation disputes’. A broad power

and insert— IS sensible, especially during the on-going processes of union

(1) The Senior Judge of the Court may make rules of the Courtrationalisation, to have broad powers to deal with inter-union
(2) The President of the Commission may make rules of thejisputes. Under clause 192A in the Bill the union would be

CO%T?ﬁéogemor Judge of the Court, and the President of th@OWerless to intervene in such a matter. This would lead to

Commission, may jointly make rules applicable both to the Court andh€ parties seeking relief in the Federal system under sections

the Commission and, as far as practicable, should do so. of the Commonwealth Act. The Bill would simply leave the
This is consequential on earlier amendments. matter to the law of the jungle and it ought to be deleted.
Amendment carried. The Hon. K.T. GRIFFIN: | oppose the deletion of this
The Hon. K.T. GRIFFIN: | move: new clause. This is part of the Government’s scheme in
Page 70—Leave out subclause (5) and insert— r_elgtion to demarcation dispute§. We tqke the view that t.he
(5) Subject to this Act and the relevant rules— limited scheme proposed really is in the interests of ensuring
(a) the practice and procedure of the Court will be as directedhat the jurisdiction is properly exercised.
(b) the practice and procedure of the commission will be as cl 193 to 199 d
directed by the President of the Commission. auses 0 passed.

This is consequential on earlier amendments. Clause 200—Right of appeal.

Amendment carried; clause as amended passed. The Hon. K'T'_ GRIFFIN: I move:
Clauses 172 to 178 passed. Page 78, after line 18—Insert paragraph as follows:

Clause 179—‘Decisions to be given expeditiously.’ ?Cr;dan appeal may only be brought against the approval,
The Hon. K.T. GRIFFIN: | move: variation or rescission of an enterprise agreement by a
Page 72, Line 17—Leave out ‘President’ and insert ‘Senior person bound by the agreement or a representative of such

Judge’. a person.

This is consequential. It relates to an appeal against the approval, variation or
Amendment carried; clause as amended passed. rescission of an enterprise agreement. We argued that there
Clauses 180 to 186 passed. was only a limited basis upon which appeals should be
Clause 187—'Applications to the commission.’ allowed to be instituted. We have now provided that there can
The Hon. K.T. GRIFFIN: | move: be an appeal against an approval, variation or rescission by
Page 74, lines 18 to 21—Leave out paragraphs (d) and (e) arPerson bound by the agreement or a representative of such

insert— o a person, recognising, as it was put on the last occasion, that
(d) a registered association of employers; or there may be a minority of employees who do not approve of

(¢) aregistered association of employees; or _the agreement but nevertheless, by force of the majority, the
This relates to applications to the commission. The Commitagreement is entered into. That person ought to have a right
tee did provide that a registered association of employe&s appeal and that is now provided.

whose members or some of whose members were interested Amendment carried; clause as amended passed.
in or affected by the application or the outcome of the cjauses 201 to 210 passed.

application, as well as such a registered association of cjauses 212 and 213 passed.

employees, may make an application. We have received cjause 214—
advice that that is unduly restrictive. We seek merely to refef.;mmission’

to a registered association of employers and a registered 1o Hon. K.T. GRIFEIN: | move:
association of employees who have a right to make an

‘Notice of determinations of the

Page 85, lines 32 to 34—Ileave out subclause (2) and insert:

application. — (a) the determination is of an interlocutory nature; or
Amendment carried; clause as amended passed. (b) the determination relates to an enterprise agreement or part
Clause 188—'Advertisements of applications’. of an enterprise agreement that has been suppressed from
The Hon. K.T. GRIFFIN: | move: public disclosure under this At

1 -
Page 74, lines 27 to 30—Leave out subclause (2) and insert: -See section 75A.

_ (2) The substance of an application and the day and time iThis amendment is consequential on the amendment to clause
is to be heard must be: 75A.

(a) advertised in the manner prescribed in the rules; or A d t ied: cl ded d
(b) communicated to all persons who are likely to be affected AMENAMeEnNt carried; clause as amenaded passed.

by a determination in the proceedings or their representa- Clause 215 passed.
tives. Clause 216—'Boycaotts related to industrial disputes.’
This ensures that applications such as applications in relation The Hon. K.T. GRIFFIN: | move:
to unfair dismissal do not have to be advertised. Honourable page 86—Insert new clause as follows:
members may recall that | raised that matter specifically. It Secondary boycotts
ought to be excluded, and the way in which this is drafted 216. The provisions of Part 6, division 7 of the Common-

will ensure that that does not occur. It reflects currenvealth Act(Secondary Boycotts) apply as laws of the State with the
drafting ollowing modifications:

S (a) references to the Commonwealth Court and the Common-
Amendment carried; clause as amended passed. wealth Commission are to be read as references to the court

Clauses 189 to 192 passed. and the commission; and
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(b) any further modifications and exclusions necessary for the Page 91, after line 6—Insert new clause as follows—
operation of the provisions as laws of the State. Amendment of Courts Administration Act 1993

. . . . : . 2A. The Courts Administration Act 1993 is amended by
This puts into the Bill the provisions inrelation to secondary; e ting after paragraph (ba) of the definition of “participating
boycotts which the Hon. Mr Roberts had on file but subsezgyrts" in section 4 the following paragraph:

quently did not proceed with. We think there ought to be (bb) the Industrial Relations Court of South Australia;
some provision in tbhe Bill. V\ée g%d our awn provisions whichthis is part of the scheme which I identified yesterday or the
were proposed to be amended by the Hon. Mr Roberts t0 pit,y hefore, where the Government indicated a view that the
in the Commonwealth provisions. They ought to be provideqn g sirial Relations Court of South Australia ought to be a
here and, if they are in the Commonwealth legislation, W&, ticiating court under the Courts Administration Act to

believe that translating them in the identical form into Southying it closer to the mainstream of the courts. That of course

Australian law is not inappropriate. will ensure its independence, which was an issue of some
The Hon. R.R. ROBERTS: That is a wonderful argu- §epate earlier in this sitting day.

ment. You have only opposed it on about 25 occasions inthe ' A endment carried
past 60 hours of debate. The Opposition is happy with the The Hon. K.T GRIF'FIN'

- - . I move:

decision made by the Committee last time and we are . .
dtoit Clause 9, page 92—Leave out clause 9 and insert the following

opposed o it . . new clauses:

Existing clause 216 negatived; new clause inserted.  The President of the former Court

Clause 217 passed. ~ 9(1) Theperson holding office as President of the former Court

Clause 218—'Discrimination against employee for takingimmediately before the commencement of this Act— _
part in industrial proceedings, etc. (a) becomes on the commencement of this Act the Senior

The Hon. R.R. ROBERTS: | move: Judge of the Court (and is entitled while continuing in the

R : : office to the title of President of the Court); and

Page 86, lines 29 to 31—Leave out ‘An employer must not (b) continues, while holding that office, to have the same
discriminate against an employee by dismissing or threatening to rank, status and precedence as a Judge of the Supreme
dismiss the employee from, or prejudicing or threatening to prejudice Court and to be entitled to be styled ‘The Honourable
the employee in, employment’ and insert ‘An employer must not Justice. ..

disadvantage or discriminate against an employee by financially (2) The person to whom subsection (1) applies is, while con-
harming or threatening to harm the employee, by dismissing otinuing to hold office as the Senior Judge of the Court under this
threatening to dismiss the employee, or by prejudicing or threateningection, a member of the principal judiciary of the Court.

to prejudice the employee,’. (3) The provisions of the former Act about salary, tenure and

ditions of office relating to the office of President of the former

The amendment covers concemns expressed th"?‘t the prOpO{%im apply (with the necessary modifications) to the office of Senior
amendment as debated is narrow and does not include thregigige of the Court for as long as the person to whom subsection (1)

to harm. This clause still provides a wider protection toapplies continues to hold that office.
ensure that a worker is given protection from vexatious (4) Other provisions of this Act that are inconsistent with this
employers as implied by this Bill. This amendment isSEction must be read subject to this section.

; S . . eputy Presidents of the Court
necessarily broader than that which is contained the Bill, dul 9A(1) Each person who held office as a Deputy President of the

to the greater emphasis on enterprise bargaining and thgmer Court immediately before the commencement of this Act
resultant greater potential pressure on individual workershecomes, on that commencement, a judge of the Court.
particularly those without unions. (2) A person to whom subsection (1) applies is, while continuing

The Hon. K.T. GRIFFIN: The amendment is opposed to hold office as a Judge of the Court under this section, a member
TN N . ' of the principal judiciary of the court.
We take the view that discrimination is what is referred to™ (3)The provisions of the former Act about salary, tenure and

throughout the Bill, and that is what ought to be included.provisions of office relating to the office of Deputy President of the
‘Disadvantage’ is particularly broad, and our preference is téormer Court apply (with necessary modifications) to the office of

maintain consistency of language. a judge to whom subsection (1) applies for as long as the judge
Amendment negatived: clause passed. ﬁjodnéggfetshteocgcﬂflt.ofﬂce in accordance with those provisions as a
Clauses 219 to 225 passed. (4) Other provisions of this Act that are inconsistent with this
Clause 226—'Recovery of penalty from members ofsection must be read subject to this section.

association.’ Industrial magistrates
The Hon. K.T. GRIFFIN: | move: 9B(1) Each person who held office under the former Act as an

) ) industrial magistrate immediately before the commencement of this
Page 89, line 8—After "to pay a penalty" insert "or other Actbecomes, onthe commencement of this Act, a magistrate under

monetary sum". the Magistrates Act 1983.
; ; ; ; (2) A magistrate to whom subsection (1) applies will, for so long
On the previous occasion we voted on this, | was not qwdés he or she continues to hold office under the Magistrates Act 1983,
enough on my feet. o continue to be an industrial magistrate and a member of the principal
The Hon. T.G. Roberts interjecting: judiciary of the court unless he or she resigns the office of industrial

The Hon. K.T. GRIFFIN: | think there was some success magistrate.

; ; (3) A person may resign the office of industrial magistrate under
on the other s'd.e of pulllng t.he.WOOI over the eyes. Thethis section without resigning as a magistrate under the Magistrates
Government believes that it is important to reinstate theyc; 1983

provision in the Bill. (4) The accrued and accruing rights in respect of employment of
Amendment carried. a magistrate to whom this section applies are unaffected by this
The Hon. K.T. GRIFFIN: | move: section.

. " - B (5) Other provisions of this Act that are inconsistent with this
Page 89, line 11—After "to pay the penalty” insert "or other section must be read subject to this section.

sum". Other officers of former Court and Commission
Amendment carried; clause as amended passed. 9C(1) A person who held office as a commissioner under the
Clauses 227 to 232 passed former Act immediately before the commencement of this Act
’ becomes, on the commencement of this Act, unless the Governor
Schedule 1. otherwise determines, a commissioner under this Act as if appointed

The Hon. K.T. GRIFFIN: | move: on the commencement of this Act as a commissioner under this Act.
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(2) The commissioner will be taken to have been appointed fojudge until 70 years of age and for a magistrate until 65 years

afte!rm of Si>§ {)e?r?t(hWhg?h may be renewed 02%9 fth{ha ftufthefft?r:%f age. When the Government introduced the legislation, it
Oor siX years) but | e commissioner Is over al etlume o (S H H H
appointment or renewal, the term will end when the Commissionemt'mated that it Wc_)uld remain as it is, but t_here were
reaches 65 years of age. significant changes in that new judges and magistrates were
(3) The Registrar and other staff of the former court and thefo be appointed for only six years. That issue needs to be
former Commission (other than those specifically mentioned abovakvisited later. It has caused a great deal of contention in the

are, on the commencement of this Act, transferred to correspondir@ommunity and, despite several changes in direction by the

ﬁﬂ:'t&%@s on the staff of the Court or the Commission (or both) undebovernment, the message | continue to get is that there is a

(4) The salary and accrued and accruing rights to annual leav@reat deal of unease about what is proposed in this area. |
sick leave, family leave and long service leave of persons who arthink that it deserves a great deal more attention before we
transferred by this section to offices and positions under this Act argake the radical steps that the Government has been propos-
not to be prejudiced by the transfer. ;

(5) However, a salary difference that exists between a transferd8Y:

and another person in the same office or position, and in favour of 1he Hon. K.T. GRIFFIN: | shall be supporting this
the transferee, is not preserved beyond the point when the salary package of amendments to clauses 16, 17 and 18. Obviously

the other person reaches or exceeds the level of the transferegfsere was a misunderstanding about the tenure of judges. |
salary at the time of transfer. indicated earlier that | hoped | had not misled the Committee
This amendment inserts a number of new clauses. | indicaia respect of that matter. The scheme that the Government
that these are really transitional provisions and in so far as iiras proposing to put before the Committee related to the
relates to the court it ensures that the present incumbentgidges of the Industrial Relations Court becoming judges of

positions are maintained within the court. the District Court and that new primary and ancillary judges
Amendment carried; schedule as amended passed. would be appointed for six years. Although the six-year
Schedule 2. period does not prejudice the status or tenure of judges
The Hon. K.T. GRIFFIN: | move: appointed in this way, it affects the tenure of those judges in
Schedule 2, pages 94 to 100—Leave out this schedule. respect of the Industrial Relations Court.

¢ As there appeared to be some misunderstanding about it,

This schedule relates to magistrates, and by the operation
d y b r the moment at least | would be happy to support the

the Act and the transitional provisions the magistrates ar . o
magistrates under the Magistrates Act. There is no longer @"€ndments to put the issue beyond doubt. | indicate that

need for the schedule; they are covered by the Magistrat ere will be an occasion when we will revisit the issue of
Act ' erm appointments of judges, not as judges but as judges of

. the Industrial Relations Court. However, that will be some
ggﬂggﬂ:: gegatwed. time in the future. The question of independence has been
’ ) addressed by a number of the amendments that we have
The Hon. K.T. GRIFFIN: . R .
) ) made, and | think this will reinforce it.
_Page 102—Leave out clause 1 and insert: Amendment carried; new clause as amended passed.
Minimum rate of remuneration

1(1) The minimum rate of remuneration for an employee for New clause 17—‘Leave'—recommitted.
whom there is an award and an award classification is the hourly rate The Hon. M.J. ELLIOTT: | move:
prescribed by the award applicable to ordinary hours of employment | aave out subclause (4) and insert—

(not including payments in the nature of allowances, penalties, (4) A person ceases to hold office as a judge of the court if the

loadings or overtime). > LA,
(2) If there is no applicable award and award classification, th(?erson ceases to be a judge of the District Court.

minimum rate of remuneration is a rate fixed by the Full Commissionf his is consequential.
under this section. Amendment carried; new clause as amended passed.

(3) The Full Commission may, on its own initiative, or on _ iudici ice'—
application by the Minister, the United Trades and Labor Council, eclzrenv;/nit('[:(la%use 18—Removal from judicial office

or the South Australian Employers’ Chamber of Commerce and
Industry— The Hon. M.J. ELLIOTT: | move:

(a) fix a minimum rate of remuneration for a class of em-| eave out subclauses (3) and (4) and insert—
ployees for whom there is no applicable minimum rate (3) An assignment to be a member of the court’s principal or

under subsection (1); or _ ancillary judiciary will be until—
(b) vary a minimum rate previously fixed. (a) in the case of a judge—the judge reaches 70 years of
The schedule is proposed to be amended to ensure that when age;
one is talking about the minimum hourly rate it is the base™”

. . b) in the case of an industrial magistrate—the magistrate
rate and not all the penalty rates which are in an award. ( )reaches 65 years of age. g g

Subclause (1) of clause 1 more accurately reflects that (4) However, the Governor may, by proclamation made at the
position. It is important to have accuracy in it. | suggest thatequest or with the consent of the judge or magistrate concerned—

that now achieves that objective. (a) change the terms of an assignment so that a member
Amendment carried; schedule as amended passed of the courts principal judiciary becomes a member
a ) ! : of its ancillary judiciary, or a member of the court’s
Remaining schedules (4 to 9) and title passed. ancillary judiciary becomes a member of its principal
Bill recommitted. judiciary; or o
New clause 16—'Appointment to judicial office— (b) revoke an assignment to the court’s principal or

recommitted. ancillary judiciary.

The Hon. M.J. ELLIOTT: | move: This is consequential.
Leave out subclause (3) and insert— Amendment carried; new clause as amended passed.

(3) A person ceases to hold office as the senior judge of the court New clause 75—'Approval of enterprise agreement'—
if the person ceases to be a judge of the District Court. recommitted.
The purpose of the provision is to ensure that the judges, The Hon. R.R. ROBERTS:I move:
when appointed, will remain on the bench in the case of a Page 30, after subclause (2) insert as follows:
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(2A) The commission must not approve an enterprise agreddeen put into this, although you should. So, as | said, a central
ment if the agreement applies to part of a single business or a distingilicy plank was to be passed. It is not an ideal piece of

operational or organisational part of a business and the commissigR +: ; ; ; ;
considers that— Bgislation, but | certainly believe that had it not been for the

(a) the agreement does not cover employees who should degislative Council it would have been an extraordinarily bad

covered having regard to— piece of legislation.
0] the nature of the work performed by the employ-
ees whom the agreement does cover; and The Hon. R.R. ROBERTS: | rise to indicate that the
(i)  the relationship between that part of the business Lo S i
and the rest of the business; and Opposition will not be supporting this Bill. At the outset, we
(b) it is unfair that the agreement does not cover thosesaid that we were opposed to this drastic rationalisation of the
employees. legislation which covers the working conditions of workers

The reason for this amendment is that enterprise bargainirig South Australia. At the outset, we claimed that this was
should not be used to advantage certain groups in th@bout dispossessing workers and trade unions and their rights.
enterprise over others. This amendment seeks to ensure tifstthe opening we did indicate that we would be participating
groups of workers will not be unfairly excluded from the in this debate. However, our worst fears have been realised.
benefits of an enterprise agreement. It reflects a very sensibléis legislation cuts asunder those industrial regulations that
provision contained in the Federal Act, and | commend it thave served South Australia so well over the past decade, in
the Committee. particular, where we have had the lowest rate of disputation
The Hon. K.T. GRIFFIN: We are having difficulty ~and we have had industrial and harmony. They were regula-
finding it in the Federal Act but, on the basis of the Hon. Mrtions built up over 100 years—100 years of experience with
Roberts’ assurance that it is there, and because it seems tofise significant signs of industrial turmoil. The Government
reasonable, | indicate that we will support it. has claimed that it has a mandate but that has been disproved
Amendment carried; new clause as amended passed. on a number of occasions during Committee. The Hon.
Bill reported with further amendments; Committee’s Mr Elliott had to point out at least 15 to 20 times major

report adopted. diversions from the Liberal Party policy. However, during the
The Hon. K.T. GRIFFIN (Attorney-General): I move: discussions | did get some confidence. This Committee sat
That this Bill be now read a third time. here for hour after hour and thrashed out this Bill step by step

In so doing, can | extend my appreciation to those member@nd discussed each clause.
who have been working through this rather difficult piece of  We reached a situation on Friday night where we said we
legislation. It is a significant piece of legislation and certainlyhave a deal. We went through the complete program of
will set good framework, we believe, for industrial relations discussion and debate and Committee stages. On numerous
in South Australia. occasions in my five years in Parliament | have heard the
o . lauding of this particular system by members opposite. We
The Hon. M.J. ELLIOTT: Inrising to support the third have heard how the Committee of the Legislative Council is
reading, | express concern that the legislation had to bgple to improve legislation. We went through that process and
handled in the way that it has. That we should be finishing,ve have reached an end. The Government was not game to
debate at 8.20 in the morning, having started the day at 1fliow the proper processes by taking it down to the other
o'clock the previous morning, and having been up until 1House of this bicameral system, test it and bring it back. The
o'clock the morning before that and until midnight for the Government brought people into this Chamber and kept them
two nights before that, is an extraordinary way of handlinghere for hour after hour.
very important pieces of legislation. If there are major errors At the start of my contribution I said that this Government

in this it—or even minor errors for that matter—which lead g 4t gispossession: it is about treating workers much more
to litigation, then it will be a direct consequence of they aohiy than has ever been done in the past. If you want proof
hurried way in which it has been handied. Having made thosgqitive there it is; these workers have been here since 10
comments, | will comment more specifically on the legisla-g:¢jock yesterday; they have had no relief. This is the way the

tion itself. e . . .__Government treats its staff; this is the way this Bill has been
Itwas a very difficult Bill to handle because it was a pieceyagjgned to treat workers in this State. It is an absolute
of legislation which was a central plank of the Liberal Pa”ysdisgrace; it is a farce: it is an insult to the Westminster

phqlicliaesi_and ye(tj_ig manyﬂvvayshthe Iegli_sl_atior: that came t arliamentary system and it ought to be condemned. The
this Parliament did not reflect those policies. It contraveneg ,,ition will be dividing on the third reading.
the policy, and in many cases some quite extreme parts of the

legislation simply were not mentioned in the policy. So, in The Hon. C.J. SUMNER (Leader of the Opposition):
that sense, it was extremely difficult. The Democrats certainI)( want to add.rﬁy voice in opposition to this Bill WHat

struggled because we realised there was a need for a cent; - .
policy plank legislation to pass through, yet we sought to takgﬂectlvely happened during most of Saturday was that the

off the rough edges—the rough edges produced by breach meocrats and the Liberal Party got behind closed doors and
. ; . ached agreement—

policy and by matters that were simply not included. | can o

only hope that this place has succeeded in doing that; that was Members interjecting: S _

certainly our endeavour. It is fair to say that this legislation The Hon. C.J. SUMNER: You can interject if you like.

is not in the form that we prefer. But | note that, with a ! think the public is entitied to know what happened; that

Government that has been elected with a very significarftaving gone through four or five days of debate on this Bill

majority, | do not think that we can expect to have achieved_aSt week, the Democrats and the Liberal Party then_got into
that. What we did seek— informal conference for most of yesterday and organised the

The Hon. Carolyn Pickles interjecting: amendments, which have now been put in. It took from 11
The Hon. M.J. ELLIOTT: 1 think that's a very easy O'clock last night until now to deal with those amendments.

comment to make. You would not know the work that has Members interjecting:
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The Hon. C.J. SUMNER: All right, | will remind you  health legislation, is one that shows democracy in action. | am
about the gaming machine legislation. That finished in thevery much aware that over the past weeks my colleague the
early hours of a Saturday morning. One issue was in disputdon. Mr Elliott has gone from one meeting to another,

and— talking to different people and hearing their views. It must be
Members interjecting: a luxurious situation for the Opposition to be able to take one
The PRESIDENT: Order! position only, to have to listen to only one group of people

The Hon. C.J. SUMNER: | am quite happy to tell you and to take that point of view without listening to all the other
about it if you want to stay here. Perhaps we can move thatides.
I have leave to conclude my remarks so that we can come The Hon. C.J. Sumner interjecting:
back and deal with the thing properly on Tuesday, whichwas The PRESIDENT: Order!
my suggestion. | was going to say that the formal stages of The Hon. SANDRA KANCK: There is no doubt that, as
this process started last night at 11 o’clock when the new setresult of the processes that have gone on within this Council
of agreed amendments organised between the Liberal Pariynd outside, whereby Mr Elliott has gone from one group of
and the Democrats was put before the Council, and it haseople to another continually over the past 24 hours speaking
taken from that time until 8.30 a.m. non-stop for this issue tdo the Government and then going with the amendments and
be dealt with. speaking to the Opposition, he has demonstrated how

At that time |1, together with the Hon. Mr Elliott, asked the democracy really works and the effectiveness of this Council.
Government to adjourn the proceedings until Tuesday. He
said he was not going to take responsibility for mistakes in The Hon. A.J. REDFORD: | would like to thank the
legislation; we said we were not going to take responsibilitystaff, theHansardstaff in particular, for all the effort they
for mistakes in the legislation. The point is that things will behave put into assisting us, getting our amendments ready, and
stuffed up in the legislation. There is absolutely no doub®o on. | also congratulate the Hon. Ron Roberts and the Hon.
about it. You cannot legislate in this way in an effectiveMichael Elliott for the spirit in which the debate was
manner. We made that request to the Government last nigitonducted. | know that we are all tired and | know that it has
We said, ‘Put the debate off; no-one wants to say that we arfeeen difficult, and certainly we all look at this from a
not going to debate the issue and go through it., but to do iglifferent perspective. Most of all, | believe that the Attorney-
in the way that it was done last night shows that this is arfseneral ought to be congratulated. It has been a marathon
arrogant, pig-headed and insensitive Government. The poieffort. He has answered directly, honestly and forthrightly
is that they have sat the Parliament here all through the nigl@very question put to him. He has not withdrawn from the
and the matter is not finished yet. The matter still has to béebate at all and he has not run away from any confrontation.
dealt with in the House of Assembly. We probably will not We are indeed fortunate to have someone of his calibre in this
get out of here before midday today. place.

The Hon. M.J. Elliott interjecting: | also put on the record my thanks to you, Mr President,

The Hon. C.J. SUMNER: What is the point? There are for the way in which you managed the debate. It was certainly
still more Bills to be dealt with, such as the Workers Reha-done without rancour and with fairness. Apart from the short
bilitation and Compensation (Administration) Amendmenttime in which the Leader of the Opposition has been in this
Bill. We said that the debate should be put off. No-one wantglace, it has been a pretty reasonable debate conducted, in the
to say that we should not debate the issue and go through ftircumstances, in good spirit. | hope that all South Aus-
but to do it in the way it was done last night just shows thatralians will look upon this legislation, when it is ultimately
this is an arrogant, pig-headed and insensitive Governmerpassed, as a new era that we are entering with a great deal of
The point is that the Government has made the Parliament siptimism and cooperation, and | certainly hope that this State
all night, and it is not finished yet: the matter must still becan become competitive on world markets.
dealt with in the House of Assembly. We will probably not ~ This is the end of my first session in this place. There have
get out of here before midday today. There are still other Billddeen many comments from colleagues in the other place that
to be debated. we are much slower in dealing with legislation, but | am

The procedure adopted by the Government is a disgracBeartened by the fact that each and every clause was fully
Itis unprecedented, and | am quite happy to go on the recordebated. Everyone was made to justify their position, and |
as saying that it is unprecedented in the 19 years | have beéelieve that, if the South Australian people wanted to see
in this Parliament. We have had to sit late in the past, budemocracy, they have seen it in this place in this session.
there has been nothing like this—sitting all through a The Hon. C.J. Sumner:They are all in bed.
weekend to get something done. The Government could have The Hon. A.J. REDFORD: | might say that the Hon. Mr
come back next week. We could have come back on Tuesd&umner was not in this place for much of the morning.
and Wednesday. The interest groups concerned with thisveryone who has been involved in this process ought to be
legislation, including the judiciary and the Supreme Courtcongratulated.
could have looked at the amendments and commented on
them, and we could have considered them in a proper way. The Hon. T.G. ROBERTS: Given the size and import-
The fact is that this procedure has been an affront to the stafince of the Bill debated over the past week or so in this place,
an affront to members of Parliament and an affront to thdt could have been discussed in a different forum: it could
South Australian public, and the Government should béave gone to a committee. Regarding the radical changes
condemned for having adopted it. inherent in the content of the Bill, at a time when the

economy of South Australia is picking up, we are throwing

The Hon. SANDRA KANCK: | could not let the into a whole new industrial relations arena the prospect of
comments of the Hon. Mr Sumner go unchallenged. The rolemployers in this State having to deal with a whole raft of
that the Democrats have played in regard to this piece afhanges of philosophical direction in the way industrial
legislation, along with the WorkCover and occupationalrelations are carried on in this State.
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There is a certain degree of nervousness in the community,
particularly those people who have to deal with industrial
relations. The unions are certainly nervous; and the large The PRESIDENT: | would like to thank very much the
employers are certainly nervous. People constantly tell mmembers of Parliament, and the staff particularly, for the
that they are looking at the implications of not only thedecorum that has been displayed during this long sitting.
Federal legislation but also the State legislation and th&here has not been very much animosity, and | think it helped
complications that has brought about because of the introdu@ the long term in getting the Bill through. | thank you all
tion and finalisation of the Federal Bill. Now the State Bill very much.
and its implications will have effect at a time when the
economy is picking up. It makes no sense at all to have The Hon. R.l. LUCAS (Minister for Education and
industrial relations put at risk by a whole raft of new changeg-hildren’s Services):On behalf of the Government, | thank
without broad-based discussion. It could have been donll the staff—Hansard the table staff and all the other staff
through a committee. of the Parliament—for their forbearance. We know that we

The worst aspects of the industrial relations fears thaliave asked more than we really should have in relation to
people have could have been allayed by broad-basdeying to get through a key reform of the Government’s
discussions. It did not have to be done by ramming the Billegislative program in the autumn session. It was the
through during the hours we have had to put up with over thé&overnment's intention to have this legislation through
past week or 10 days. In conjunction with the WorkCover andParliament some nine or 10 days ago. Last week, as you
the occupational health and safety legislation, this Bill vitallyknow, Mr President, was to be an optional sitting week. We
affects the conditions and employment prospects of peoplkhew—
and the way in which they conduct industrial relations. Itwas  The Hon. M.J. Elliott interjecting:

a totally unnecessary process to go through. The Hon. R.I. LUCAS: Yes, we accepted that. Very early

The Government should be looking at changes to the wagn we indicated that we would take up the option of the last
in which it conducts business. If this is the way it will be sitting week. As members would know, again it was our
done from here on in, members opposite on the Governmeifitention to ensure that the legislation was through by
benches must realise it is not an efficient and effective way hursday, and then by Friday, of last week. Certainly, all
of doing it. I implore the Government to talk to the Opposi- members in this Chamber knew that this was the Govern-
tion and the Democrats about a new method of wheelingnent’s key legislative reform in the first session and it was
legislation into this place so there is some sort of harmonyur intention to get the legislation through the Parliament.
about the way we proceed, so that the people out there in the The debate has taken a long time in both Chambers. As
rest of the State are not put in a position of fear and uncertairnembers have indicated, the legislation was introduced some
ty, and so that we bring some sort of certainty and harmonieight to 10 weeks ago in another place. It had a long passage
ous relationships back into industrial relations in this Statein that place and it had a long—

We are off on a bad footing. | suspect that the words we The Hon. C.J. Sumner:And was guillotined.
have all spoken here will mean nothing. What is importantis The Hon. R.l. LUCAS: | don't think anyone could
the impact in the industrial heartland where it affects wageomplain about the length of time that was given by the
and salary earners, and they will be telling us what they thinksovernment to the debate on the industrial relations legisla-
of the legislation. | am sure that, even if there are no draftingion. | do not intend to get into an acrimonious debate this
errors in it, the Government will be bringing the legislation morning about the use of guillotines by former Governments
back for further changes to achieve a better form of industriabn legislation such as the WorkCover Bill and things like
relations in this State that will complement the Federal Actghat.
so that we can get a productivity lift, so that we can attain Considerable time was given in another place for debate
harmonious relationships that have an equal partnership, aot the legislation. It has been before the Parliament for eight
so that employers, unions and Governments can worto 10 weeks. It was the key legislative reform for the
together to maximise the productivity that needs to be raise@overnment for this session. As | indicated, we first wanted
so this State can compete against not only other States hitithrough some 10 days ago. We indicated that we wanted it
also other nations. through by Thursday last week, and then Friday, and then,

The Council divided on the third reading: sadly for all of us, that deadline was not able to be met

SITTINGS AND BUSINESS

AYES (10) because of the legislative process in this Chamber, and the
Davis, L. H. Elliott, M. J. debate had to carry over into Saturday and now into the early
Griffin, K .T. (teller) Irwin, J. C. hours of Sunday.
Kanck, S. M. Lucas, R. I. We are now in a position where we have asked more than
Pfitzner, B. S. L. Redford, A. J. we should have of thélansard staff, the table staff and
Schaefer, C. V. Stefani, J. F. others. | understand that the table staff will have to spend
NOES (7) some two to three hours preparing the schedule of amend-
Crothers, T. Feleppa, M. S. ments and other material for passage to another place. In
Pickles, C. A. Roberts, R. R. (teller) relation toHansardand all staff, we must provide an eight
Sumner, C. J. Weatherill, G. hour break. The Government was therefore faced with a
Wiese, B. J. difficult situation as it still has a debate to occur in the House
PAIRS of Assembly and three important WorkCover related pieces
Lawson, R. D. Levy, J. A. W. of legislation in this Chamber and, given the length of time
Laidlaw, D. V. Roberts, T. G. that the industrial relations and WorkCover Bills have taken
Majority of 3 for the Ayes. in this Chamber, it is fair to say that we are likely to face
Third reading thus carried. some hours more in work in relation to those three Bills.
Bill passed. There are also two somewhat smaller agriculture related Bills
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that are not likely to take too much time, although one carschedules. The Opposition had a large number of amend-
never bank on that. ments. The Opposition did not filibuster on it; we went

So, we are facing a situation where to ask the staff in thishrough it carefully and | am sure that would be acknow-
Parliament to work any longer than we have already wouldedged by everyone.
be going beyond the pale. The Government recognises that The Democrats did not filibuster and the Opposition did
and acknowledges that we now have the key legislativaot filibuster. We just wanted the opportunity to put our point
reform through the Legislative Council and, therefore, inof view. The Government should have known that when it
moving the motion to make the remaining Orders of the Daylanned its legislative program.
Orders of the Day for the next day of sitting, | will indicate ~ The Hon. R.I. Lucas interjecting:
by way of further motion in a moment that the Government The Hon. C.J. SUMNER: It has not been brought on in
intends for the Legislative Council to sit on Wednesday ofthis Council for 10 weeks. If you had dealt with it in the
next week at 11 a.m. in an attempt to complete the threklouse of Assembly in the first two weeks and then brought
WorkCover Bills and other remaining pieces of legislation. it in here three or four weeks ago—

Members interjecting:

The Hon. M.J. ELLIOTT: | would like to know when The Hon. C.J. SUMNER: There was absolutely no
exactly the Government knew when we were not going tdilibuster.
finish and when that decision was made, because the gross Members interjecting:
abuse about which we have complained so far has justturned The Hon. C.J. SUMNER: Are you saying there was a
into a much larger abuse, because we have sat here all nighifibuster in this Council? It is an absolutely outrageous
as have all the staff, and now we are being told that we musissertion that there was a filibuster anywhere, particularly the
come back. | think the Government has obviously known thigsuggestion that there was a filibuster in the Council. Every-

for some time. What is worse, we have finished off a Billone who saw the debate in this Council knows that there was
which several people have said most likely contains errorgio filibuster here.

and it has been demanded that we stay here to get the Bill out Members interjecting:
of this place so that it can undergo no further scrutiny inthe The PRESIDENT: Order!

Upper House, with the Government taking control of the Bill The Hon. C.J. SUMNER: If you are Saying there was a

inthe Lower House. That s an incredible abuse. | was angrjjlipuster in another place—the debate went on for just two
enough before about what had happened, but this hagys in another place.

obviously been thought about much longer than has been The Hon. R.I. Lucas interjecting:
admitted so far. The members and the staff of this House The Hon. C.J. SUMNER: Not only that, it was also

have been use politically, and that is an absolute disgrace guiliotined, but | forget at what clause. About a third of the
. Bill did not proceed, but it cannot be claimed that there was
The Hon. C.J. SUMNER (Leader of the Opposition): gy filibuster. You say it was more than two days, but as to

The points raised by the Hon. Mr Elliott are very legitimatehe Bil, we did the Committee stage this week and prior to

points. He asked when this decision was made— that we had the second reading, so we have virtually spent
The Hon. R.I. Lucas: In the last hour. two weeks on the Bill and that is without a filibuster. The
The Hon. C.J. SUMNER: The Hon. Mr Lucas can N0 Government cannot claim the relatively shorter time over

doubt respond to the question asked by the Hon. Mr Elliot{yhich the matter was dealt with in another place constituted
but, if we were going to come back next week on Wednesdawny deliberate or delaying tactics by the Opposition. That is
we could have come back and done this Bill that we have jusipsolutely refuted. | am sure the Democrats believe the same,
completed, and completed the other matters properly withouhat the Bill up here was dealt with in a proper way, going
going through this process of legislation by exhaustionthrough it clause by clause.

Because thatis— ) It just happened to be a long, new and complex piece of
The Hon. M.J. Elliott: It has killed trust. legislation about which very significant differences of
The Hon. C.J. SUMNER: The Hon. Mr Elliott makes gpinion were deeply held and about which the Opposition

that point. We could have come back next week. We coulgvanted to put forward amendments. The Opposition has

have dealt with this Bill next week, instead of sitting all cooperated to an extraordinary degree in this place with the
through Saturday night and Sunday morning. Itis regrettabliegislative program in the past week, with 25 items on the
that the Government has come to its senses on this issueNiétice Paper for Friday 13 May, and we have dealt with them
such a late stage of the proceedings. It could have done it lagli. The Opposition and the Democrats have been incredibly
night at a sensible time, perhaps 10.30 on Saturday night, aréoperative and made very short speeches on Bills that could
then we could have come back and completed the mattefgve taken more time; we have deliberately restricted the
next week. Even if it took Wednesday and Thursday tajebate so we did not interfere with the legislative program,
complete them, | do not think anyone would have arguegut we cannot be expected to do that on Bills such as the one
about that. we have just dealt with where points of view have to be put.
No-one has disputed the Leader’s proposition that this wasagree with what the Hon. Mr Elliott has said, but | am

a key promise of the Liberal Party, a key legislative reform pleased nevertheless that the Government has finally come

and indeed it has been treated as such in this House by theits senses and | hope we can resolve the matters sensibly

Opposition. But in planning its legislative program the next Wednesday.

Government should have known from past experience that

issues dealing with industrial relations, WorkCover and all The Hon. R.l. LUCAS (Minister for Education and

those sorts of things take an extraordinary amount of debatéhildren’s Services):| respond to the important issue that

in this Council. They always have. We did not have an Actthe Hon. Mr Elliott has raised, that is, when the Government

that was being amended—we had a completely new Bilknew. | indicate that it was certainly my and the Govern-

being introduced, comprised of 230 clauses and sevement’s wish that the whole of the program be completed by
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late last night; then it was our wish that it be completed in thesuspect that we are much better paid than most of the staff.
early hours of the morning; and then it was our wish, asAnother option was that we should come back tonight. Again,
things took longer than expected and continued to be delayeh discussions that was rejected because we owe the staff at
that we finish them by breakfast. least an eight-hour break, and the Table staff will have at least

The Hon. M.J. Elliott interjecting: two to three hours of work before they can have their eight-

The Hon. R.I. LUCAS: | am not saying it was deliberate hour break. The notion of coming back at 9 or 10 o'clock
but the process took longer to be concluded. It was outonight did not fill too many people with joy with the
intention to complete the whole of the program by breakfastprospect of possibly going through another six-hour program
that was the last intention. The Hon. Mr Sumner indicatedn relation to messages between the Houses and legislation.
that he made the suggestion at 11 o’clock last night; | think The only other option, the least favoured option, the
the record might show that it was closer to 3 o’clock thisoption that we did not want to pursue at any stage, was to
morning when we started that debate and when he made tse@me back next week, which | acknowledge was originally
suggestion about delaying it. That is neither here nor theréuggested by the Hon. Mr Sumner in the early hours of this
It was the Government’s intention to try to finish the programmorning. In my judgment, it will still be a full day’s program,
by breakfast, and | indicated by way of interjection to thecoming back on Wednesday, just looking at what remains.
Hon. Mr Elliott and the Hon. Mr Sumner that it was only in The notion that we would yet again have to go through the
the last hour that we had to look at what the options were ifndustrial relations legislation on that day, as well as all the
relation to completing the Government’s program. other Bills, really would have meant—

One option was to keep the staff running for the rest of the  The Hon. C.J. Sumner interjecting:
day after an hour break. A number of members in this The Hon.R.I. LUCAS: Exactly. We would then have to
Chamber expressed some very strong views to me and othe@ through, Wednesday, Thursday and maybe Friday.
as have some staff, about their continuing to work for the rest The Hon. C.J. Sumner:No.
of the day because as | indicated to the Hon. Mr Elliott we  The Hon. R.I. LUCAS: You say that. We were meant to
face the situation now where the table staff here on theifinish on Thursday, but we went to Friday, to Saturday and
advice will require some two to three hours of solid work—NOW we are into Sunday.

The Hon. M.J. Elliott interjecting: The Hon. C.J. Sumner interjecting: .

The Hon. R.I. LUCAS: Okay—to get the schedule of The Hon. R.l. LUCAS: Well, it is not us organising it.

amendments to the House of Assembly. We have some houf¥¢ Would be quite happy to jam the whole thing through if
of work in relation to the three WorkCover Bills. we had the votes, but we do not have the votes. We know our

ot position. We wanted to finish on Thursday, but it went to
w: 382 gl i‘?LIlEJ”CI:(,):\tS.:?ESSLTIaeIL%nhZI)# ;‘n hour for the Friday, Saturday and Sunday. Therefore, the notion that we

past 24 hours in relation to the Industrial Relations Bill. TheCOUId leave it to Wednesday to complete the Bill, together

; . . with the remaining program, again left open the position of
attitudes from Labor members in relation to the WorkCover, aving Wednesday, Thursday, and maybe Friday and,

Bill are just as strong as they are in relation to the industria!‘l -
relations legislation. | first heard half an hour at 9.15 Ias({lzgfy’ we just cannot afford to do that all through next
night. Itis not a criticism but a statement of fact that | heard ™", |, Carolyn Pickles: Why not?

that on threg or four occasions t_hroug_h the night {and we o Hon. R LUCAS: Bécause a.number of people
eventually did not get here again until 3 o'clock in the;, o vour senior members, will not be here next week.
morning. Whilst | accept the Hon. Mr Elliott’s judgment that A number of us have already factored in—

it will be only half an hour’s work in relation to how much Members interjecting:

time we need for the three WorkCover Bills, whilst Mr Elliott The Hon. R LUCAS' Some reasonably influential
might need only half an hour, because the Labor members % . ]

. o X embers of your Party. A number of us obviously have
this Chamber hold their views just as strongly on Workcove'factored in pr)c/>grams o)f/ work for next week in relagon o

as industrial relations it is likely to be some hours more Workappointments and so on. A number of you have been

on¥\k/]orkctﬁver. is th ¢ lati ; Ministers before and you know the commitments that
en theré IS theé necessary transiaion of MesSag{nisters have to plan ahead in relation to their ministerial

between the Houses and | presume therg Is Iikgly to b.e ograms. | reject the notion that in some way the Govern-
reasonable debate in the other place on the industrial relatio ent has been deceitful or duplicitous. It was a decision that
legislation. It was therefore the Government's view, betweel) ,<'yaen at about breakfast this morning, in the last hour, as

7.30 and 8 o’clock this morning, when trying to decide : . :
whether to break for an hour or so and come back and g%vﬁai\grgzt_led with the three options that might have been

through the rest of the program, that that was asking too
much of the staff. ADJOURNMENT

The Hon. C.J. Sumner:What about the members?

The Hon. R.l. LUCAS: The members aswell, butlhave At 9.4 a.m. (Sunday) the Council adjourned until
more concern for the staff than for members because \Wednesday 18 May at 11 a.m.



