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(b) any amount the employer is authorised to deduct and pay
LEGISLATIVE COUNCIL on behalf of the employee under an award or enterprise
agreement.
Thursday 12 May 1994 (4) An employee may, by giving written notice to the employer,
withdraw an authorisation under this section.
The PRESIDENT (Hon. Peter Dunn)took the Chair at (5) This section does not prevent a deduction from remuneration
10.30 a.m. and read prayers. authorised or required by law.
(6) Despite the other provisions of this section, remuneration may
INDUSTRIAL AND EMPLOYEE RELATIONS BILL be paid by the Crown to an employee by cheque or by payment into

an account with a financial institution specified by the employee, but,
if payment is by cheque, there must be no deduction from the amount

In Committee. payable becalse the payment is made by cheque.

(Continued from 11 May. Page 942.) . .

Clause 66—‘Form of payment to employee.’ 'I;]he Oppqsmonfarr?endment seeks _tol reinstate the whole of
The Hon. M.J. ELLIOTT: | move: the provisions of the current Industrial Relations Act in this

matter dealing with payment of wages to employees. | am

Page 26, after line 32—Insert— . f . .
(2a) Anemployer must not act vexatiously in the exercise (Oradwsed that since the Truck Act 1834 passed in the United

purported exercise) of an entitlement (or purported entitlementiingdom, and handed down in South Australia from the

under subsection (2)(d). akefield colonisation in 1836, workers have been entitled

Penalty: Division 7 fine. _ _ ~ toreceive their wages in cash. The existing legislation allows
(2b) In addition, the court by which an employer is convicted for employees to be paid by methods other than by cash, for

of an offence against subsection (2a) may, on the application of th : ;
employee against whom the offence is committed, order th xample, by cheque or electronic funds transfer, but only if

employer to make a payment to the employee of an amount ndhat is authorised by the individual employee, or through the
exceeding twice the amount sought to be deducted under subsectitegistered association, or is provided for by specific provision
(2)(d). in the award.

Page 27, lines 1 to 3—Leave out subclause (3) and substitute— S | h b ined hei itl
(3) An employer must deduct from an employee’s remuneration  >°M€ eémployees have bargained away their entitiement
membership fees payable to an association to which the employd@ pay in cash, and in the process employers were able to
belongs if— o _ ~ achieve an efficiency gain. We do not oppose this occurring.
(2) the deduction is authorised by an award or enterpris§\e support the concept of enterprise bargaining involving
agreement; and . i mutual gain. However, the Bill limits the worker’s ability to
(b) the employee has, by written notice to the employer, . . . : . .
requested that the deduction be made. bargain by making this concession fait accompli In
(3a) An employee may, by giving written notice to the addition, there remains the problem of the few employers

employer, withdraw an authorisation or request under this sectiorwho do not pay properly.

I understand the purpose of the Government's original clause Take, for example, a problem reported in the media earlier
but have concern that an employer in seeking to make #his year concerning workers at a certain chicken products
deduction of a liability may, at times, behave vexatiously angrocessing establishment in this State. First they were
that in fact there may not be a real liability. That may notunderpaid. Then following the union involvement, the

happen very often but it is quite possible that it will happen;employer agreed to correctly pay the employees. However,
in fact, | would say not only possible but probable that it will when correct payment was made, it was made by cheque,
happen. In those circumstances an employer must know thathich subsequently bounced, | might add. When a cheque
he or she will be exposing themselves to both a fine and hounces, not only do people have no money to pay the rent,
penalty in relation to the payment that should be made to thkuy food, etc., but also the unfortunate recipient of the cheque
employee. | think that is only reasonable in the circumstancegets slugged for fees for re-presentation, etc. It may be alll
and | do not believe that there would be a finding of aright for employers to run overdrafts and various lines of

vexatious behaviour unless there was not reasonable beliefedit—these are normal business practices. Many workers,

for that to be occurring. however, live from week to week and do not earn enough to
The Hon. R.R. ROBERTS: | move: be troubled by the concepts such as discretionary spending.
Page 26, lines 17 to 32 and page 27, lines 1 to 7—Leave out thif they do not get their pay on pay day, they do not eat. It may

clause and substitute new clause as follows: well be that such problems affect only a relatively few

~ 66.(1) If an employee does work for which the remuneration issmployers, but their employees require protection, too. An
fixed by an award or enterprise agreement, the employer must P@mployee’s right to receive cash should be regarded as

]t‘ir;(eeg.mployee in full, and without deduction, the remuneration SQacrosanct in our view.
(2) The payment must be made— The Government’s Bill provides that employers may
(a) in cash; or decide to pay employees by cheque or some other form

(b) if authorised in writing by the employee or in an award 44ainst the employee’s wishes and not make the adequate
or enterprise agreement by an employee associatiof

whose membership includes the employee or employee@ffangements with respect to en_suring that _these employees
who do the same kind of work— are paid correctly at the right time on their pay day. No
(i)  bycheque (which must be duly met on presen- justification for the creation of this source of potential abuse

tation at the bank on which it is drawn) pay- s provided, and we strenuously oppose it.
able to the employee; or . . . .
(i) by postal order or money order payable tothe  The existing legislation allows for a sensible resolution of

_ employee; or 3 _ these problems where an employer wants something with
(i) ?_y paymlentt!tnttq a specified account with a respect to seeking their employee’s permission to forsake
Inancial institution. idi
(3) However, the employer may deduct from the remuneration—?as-h'-They are more amenable to providing a whole range of
(a) any amount the employer is authorised, in writing, by the, acilities to enable, thos? employees to accept non cash pays.
employee to deduct and pay on behalf of the employee] € Government's legislation would enable the employer

or unilaterally, without any consideration of the employee’s
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circumstances, to insist on their being paid by cheque or soregreement allows for employees’ membership fees to be
other means. deducted—and that is a mutual agreement between employer
The existing legislation allows employees to authoriseand employee—and if an employee also makes the request
their employer to deduct amounts, whether it be for medicathat that deduction be made it should be able to be made.
insurance or union fees, from their wages if their employer The legislation simply states that an enterprise agreement
has such a facility available. In many instances, employersannot allow this to happen. | think an enterprise agreement
in the private sector already impose administrative chargeshould allow this, just as it allows a number of other things
on those organisations that receive the benefit of thede happen. Enterprise agreements are supposed to be about
services. mutual agreement between employers and employees and that
The Government’s Bill is basically designed aroundshould be something that can happen.
thwarting the High Court challenge to tiBortus v. ANZ The Hon. K.T. GRIFFIN: The Government opposes the
Bank High Court case of 1972 which ruled that payroll Hon. Mr Roberts’ amendment, which merely seeks to
deduction facilities was not an industrial matter capable ofeinstate the present position. If one looks at the present
being subject to an award. This matter is currently beingosition one will see that it allows the deduction from
reconsidered by the High Court of Australia involviRbBME  remuneration only in certain circumstances. It really is just
and ComalcoBuild In effect, if the High Court was to a redraft of the present Act. Itis on authorisation and it may
overturn the Bortus decision of 1972, the South Australiarbe given for the purposes of section 153(2) of the present Act,
Parliament says that irrespective of the merits of the case nghich provides:
union can seek to make a binding award on an employer to (a) by the employee himself or herself giving the authorisation
compel that employer to provide for union payroll deduc- in writing;—
tions, notwithstanding such a High Court decision. and there is no problem with that—
The existing legislation which we seek to reintroduce as

part of our amendments with respect to clause 66 does not () py 4 registered association of employees whose membership

allow employees at any time of their own volition to cease covers persons who do the kind of work undertaken by the
paying union fees through payroll deductions, simply by employee agreeing to the authorisation in an award or
giving notice to their employer or withdrawal of their industrial agreement.

authority. The employer must, under the legislation, complylhat means that the authorisation to make deductions can be
with the employee’s wish. For those reasons, we believe thagreed without the employee’s approval and, as | understand
this amendment in relation to clause 66 is fair and equitablé, is frequently negotiated as part of the union’s negotiations
in the circumstances and ought to be accepted in its entiretgn award conditions. We find that objectionable because it
The Hon. M.J. ELLIOTT: I will not move my second denies the right of the employee to be involved directly in the
amendment at this stage and, after consideration, | withdradecision about what should or should not be deducted from
my first amendment. In so doing | will explain— his or her wages.
The Hon. K.T. Griffin interjecting: The Hon. R.R. Roberts interjecting:
The Hon. M.J. ELLIOTT: Yes, | said that in so doing The Hon. K.T. GRIFFIN: That does not happen under
I will explain why. My principal concern relates to another the principal Act or under your amendment.
part of clause 66 which | have not sought to amend and which The Hon. R.R. Roberts interjecting:
| can only tackle by supporting the amendment of the Hon. The Hon. K.T. GRIFFIN: It may be a practice, but that
Mr Roberts. That is quite simply the question of an employeis not reflected—
being able to pay in cheque when no agreement has been The Hon. R.R. Roberts interjecting:
reached that the employer might do so. Many people in South The Hon. K.T. GRIFFIN: Thatwas under the old Truck
Australia live from pay to pay; that is the reality of this world. Act.
If a cheque bounces they do not have the money to buy their The Hon. R.R. Roberts:We have had six people out of
food, and it is as simple as that. | do not have any problems& 300 at BHAS choose to be paid in cash, and they were paid
with agreements being reached in a proper manner that cash every week because they would not sign the deduction
payments are to be made by cheque or by any other mearisrm.
but I do not believe that people should be exposed to that The Hon. K.T. GRIFFIN: That is not what your
risk—and it is not a vague possibility; it is the real world andamendment says. It might be the practice but it is not what
cheques do bounce. your amendment or the principal Act says.
By all means, people may agree to it in their enterprise The Hon. R.R. Roberts: You are saying that industrial
agreements, which the Government is trying to encouragéaw can override the common law.
but in general terms | do not believe that the first require- The Hon. K.T. GRIFFIN: Yes, because that is what the
ment—that the payment be in cash—is an unreasonable on&ct allows. It is for that reason that we oppose the Hon. Mr
I know why some people might not want to do that, but thatRoberts’ amendments. | now address the issues raised by the
should be negotiated. Hon. Mr Elliott. | take his point in relation to clause 66(1)(b)
The CHAIRMAN: What about in the sticks? about payment by cheque, which is not necessarily provided
The Hon. M.J. ELLIOTT: Sorry, but you, Sir, can for. Itis not necessarily with the concurrence of the employ-
contribute to the debate later on if you want to leave these. | propose to the Hon. Mr Elliott that for the time being—it
Chair. | am withdrawing the other amendments because—is a matter that we can review—that | would be prepared in
The Hon. K.T. Griffin interjecting: line 20 to move an amendment to accommodate our concern
The Hon. M.J. ELLIOTT: | cannot tackle this issue at about that point. That will enable him to continue to support
present. That does not mean that | do not consider the twelause 66 and we can then deal with his amendment to the
amendments | have on file are also necessary. | have alreadiause. | move:
spoken to one, and | will refer to the other one now sothatat page 26, line 20—Asfter (b) insert ‘with the agreement of the
least the issue is on the table. | believe that if an enterprisemployee,’.
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The clause would then continue ‘by cheque (which must béhis is a significant change to the current law in this area. In
duly met on first presentation); or’. The amendment accomgeneral terms, we are not talking about people who are
modates the concern that the Hon. Mr Elliott has. It is ausually in an absolutely equal position to sort these things
reasonable concern. | have not had any consultation with theut. If the employer is given absolute discretion and faces no
Minister, but | suggest that it go in now and it can berisk if they have been vexatious, then the problem that some
reconsidered. It meets the Hon. Mr Elliott's immediateemployers are complaining about creates an even worse
concern. problem for some employees. | recognise the need for balance
As to the Hon. Mr Elliott's proposal to insert new in all this, and that is all | have sought to achieve. If the
subclauses (2a) and (2b), | have some sympathy for th@overnment is not willing to accept balance, we can forget
principle that he is endeavouring to address. However, | findbout it. The Minister did not address the final matter in
it objectionable that it is included in the form proposed in therelation to deductions, but it is still a vitally important issue.
amendment. | find it objectionable for a couple of reasonsAt this stage | support the amendment moved by the Hon.
The first is that an employer must not act vexatiously. Ther®.R. Roberts, because it addresses one issue that my amend-
has been a lot of litigation about what is vexatious in thements do not.
context of declaring a litigant a vexatious litigant, butitisa The Hon. CAROLINE SCHAEFER: | do not want to
guestion of interpretation as to the context in which this nowhold up these protracted negotiations, but has the Hon. Ron
appears as to what is ‘vexatious’. Roberts considered the practical implications of somebody
For example, the employer may genuinely believe that th&ho does not live anywhere near a bank having to pay cash?
employee owes the employer some money. If there was anyone who works for me asks for cash, | am immediately
genuine belief but nevertheless the deduction is made it isuspicious that they have given me a false tax number or
quite open for the employee to dispute it and say, ‘You arsomething like that and are going to do a bunk. It is not just
being vexatious’, and endeavour to build a case. employers who are known to be dishonest in this world. |
Itis not just a question of civil liability; it is a question of would find it most inconvenient to take on casual labour if |
criminal liability, because it creates an offence and a fine isould not pay by cheque.
attached to that. It also provides that in addition to the fine the  The Hon. R.R. ROBERTS: If we are talking about a
court may also impose a penalty not exceeding twice theimple contract whereby somebody is performing a function
amount sought to be deducted. That is double jeopardy; ydier you, you can make an arrangement to pay by cash or by
have a fine and a civil penalty. | can understand that thereheque. These provisions are more for people working in a
may be a dispute as to whether or not there is an outstandirggructured ongoing situation where these arrangements can
liability, where the employer says, ‘I lent you $500 six be made. What you are asking for can be negotiated and put
months ago on the basis that you would pay me back wheinto the award, but it must be with the agreement of the
you left, and the employee says, ‘Nonsense; you gave me themployee and the employer. The Bill provides that the
$500 as a bonus’ or ‘Nonsense; you did not lend me themployer can now make electronic transfers or pay by cheque
money at all’, so there is a dispute as to whether or not ther@hether or not the employee wants it. All we are saying is
is that outstanding liability. that we should go back to the fundamental tenet that one is
One of the options to address that issue may well be thantitled to be paid in cash.
it is dealt with at a civil level rather than at a criminal level ~ Regarding paragraph (d), the Attorney-General, in trying
so that the employer may be able to deduct the liability. If itto persuade the Hon. Mr Elliott, said that the employer can
is disputed, in those circumstances it may be that, in resolvinnake a claim, whether right or wrong, on the employee’s
the issue (which might end up in the small claims court or bavages which have accrued by the day or the hour or what-
resolved by some other mechanism, and we need to addremger, and if the employee, the weaker party, objects to it
that because of the potential costs involved), the employer iseing taken out, he can take legal action. I think that if wages
exposed to a liability of up to twice the amount sought to behave accrued under the award the employee is entitled to
deducted. That would be a civil deterrent to seeking to deduceceive them. If there is a dispute about another matter and
a liability which is not established as a lawful entittement ofthe employer thinks that he has been hard done by, he can
the employer. pursue that through the common law streams of justice in
So, if the Hon. Mr Elliott accepts the amendment whichSouth Australia. Basically we are saying that it comes back
I am proposing to subclause (1)(b) and if he were preparetb the employee’s right to be paid in cash. It does not deny
(if not now then later) to consider the development of somehe problem of negotiating before a contract is made how the
alternative mechanism to the criminal sanction and the doubleayment will be made.
jeopardy civil sanction, then certainly the Governmentwould Even in the award situation you can still make that
be prepared to examine that on the next run through this Bilcontract, but you must have agreement for it. If there is a
The Hon. M.J. ELLIOTT: | will not accept any change dispute the employee is entitled to be paid in cash. There was
on the run; the important thing is that the issues are on tha reference to the bush. I live in the bush, too. We have
table. The mechanism suggested by the Minister in relatiopeople working shift hours in industry and when they finish
to cheques is not acceptable, because ‘by agreement’ simplye banks are closed. If they live 40 or 50 kilometres out in
means that the employer says, ‘I have no cash here, taketlae bush and you give them a cheque, they cannot cash it
cheque’ and then it bounces. That mechanism does not appearless they have a friendly person in their own area. We have
to cope. had situations where the majority have agreed to give up the
The Hon. K.T. Griffin interjecting: benefit so that they can be paid in cash. This is a serious and
The Hon. M.J. ELLIOTT: Then put ‘bank cheque’ in. fundamental matter. | thank the Hon. Mr Elliott for his
We will not solve it here on the run, so let us not spendndication of support.
forever arguing the details. All | am saying is that there is still  Hon. K. T. Griffin’'s amendment negatived; clause nega-
a problem there. If we get to the question of deductions ofived; Hon. R.R. Roberts’ new clause inserted.
outstanding liabilities, the Government has to recognise that Clauses 67 to 70 passed.
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New clause 70A—'Objects of this Part'. pity that perhaps it was not there to start off with, but | do not
The Hon. K.T. GRIFFIN: | move: think | need to say a great deal more at this stage.

Page 29, after line 2—Insert new clause as follows: The Hon. R.R. ROBERTS: Paragraph (c) provides: ‘to
70A.The objects of this Part are— ensure that award remuneration and conditions of employ-

(a) to encourage and facilitate the making of agreementsnent operate. . ' The Attorney is talking about the award
governing remuneration, conditions of employment andyhich would normally be in place, not award minimums as

Iothelr in%“s‘trial matters at the enterprise or workplacey e had hefore; it would be what we used to call the ‘parent
evel; an ’

(b) to provide a framework for fair and effective negotiation aWard nexus’ type of arrangement. Is that correct?
and bargaining between employers and employees with  The Hon. K.T. GRIFFIN: With respect, it is clear, and
a view to the making of such agreements and to providg put it beyond doubt that it is our intention that it be the
for the participation of associations in the process ofaward remuneration and conditions of employment in the

negotiation and bargaining; and d d not f to th d mini tandard
(c) to ensure that award remuneration and conditions offWard, ananotareierence to the award minimum standards

employment operate as a safety net underpinning thén the Bill.
negotiated agreements at the enterprise or workplace New clause inserted.

level; and
(d) to provide for improved flexibility in conditions of Clause 71 passed.

employment at the enterprise and workplace level with ~ Clause 72—'Persons bound by enterprise agreements.”
consequent increases in efficiency and productivity. The Hon. M.J. ELLIOTT: | move:

The Government believes that it is important to insert objects Page 29— . o ’
in this part because it is a comprehensive new part. Notwith- Line 9—Leave out ‘An" and substitute ‘However, an’.

; After line 13—Insert—
standing the argument by the Hon. Ron Roberts yesterday (2a) Anassociation must not divulge to an employer which

that agreements have been around for a long time, the factignsjoyees within a group have given authorisations under subsection
that the approach that we are taking and the extent to whicfz)(b).

we are addressing enterprise agreements is quite new. The  (2b) An association that has entered into an enterprise
clause relates to enterprise agreement jurisdiction. Whilggreement on behalf of a group of employees must, at the time the

- : plication is made for the approval of the agreement, deliver to the
objects of a general nature are proposed in clause 3 for tr@())mmission, in the manner prescribed by the regulations, the

whole of the Bill, the Government takes the view that it is aythorisations provided by employees under subsection (2)(b) so that
desirable that specific objects be included in the enterpristae Commission can be satisfied that the requirements of that

agreement laws. As this part of the Bill is new, we think thatsubsection have been met.
there ought to be the clearest possible language giving cleghe amendment to line 9 in fact links to other amendments.
guidance to employers and employees. Prescribing objectsvant to make it quite plain that an association can enter into
will assist in the understanding and application of these newin enterprise agreement on behalf of employees and the
enterprise agreement laws. As | said, as it is necessary to givircumstances under which that will happen. The requirement
a clear intention in respect of the Bill, these objects willthat | will be producing in (2b) is that the association must
enable that to occur. provide to the commission, in a manner prescribed by

The Federal Industrial Relations Reform Act 1993 actuallyregulations, evidence that it is actually representing the
contains specified objects throughout portions of that Billmajority of employees. The reason | am doing that is that |
including its enterprise agreement division. The objectslo not believe that some employees in certain situations
proposed by the Government's amendments very clearlywould feel confident to grant their authorisation if they felt
express the Governments intentions in respect of theany pressure from the employer. Certainly, some employers
operation of the Bill. In particular, the proposed clauseare anti-union—
70A(c) specifically provides the object of the Bill will, and ~ The Hon. K.T. Griffin: Some employees are, too.
I quote: The Hon. M.J. ELLIOTT: Yes, that is why | am

... ensure that award remuneration and conditions of employsupporting some other Government clauses in this Bill. The
ment operate as a safety net underpinning the negotiated agreemeptsint is—I was not casting reflections—it is a fact: some
atthe enterprise or workplace level. employers are anti-union, and if an employee wishes to
That is important to recognise. There have been observatioasithorise a union to act on their behalf, they should not be
by the Hon. Mr Roberts and the Hon. Mr Elliott about the exposed to the wrath of their employer because of it. For that
safety net provisions. | would have thought that now that weeason | want to give employees the opportunity to authorise
are considering these objects it can be seen that we do hatree union to act on their behalf without the employer
a genuine desire to have the safety net underpinning negotiecessarily knowing precisely which employees have made
ated agreements and that this puts the issue beyond doubsuch a request. It is just recognition of—

The object is a statutory recognition of the Government’s The Hon. Carolyn Pickles: It is a coercion thing.
policy intention. By the provision of objects in the manner The Hon. M.J. ELLIOTT: Yes. | think at the end of the
proposed in the amendment, the interpretation and applicatiafay the coercion clauses that have been put into this Bill
of the enterprise bargaining provisions and, in particular, thgimply will not be used most of the time when coercion
provisions of approval in clause 75 of the Bill will more occurs. It is not living in the real world to believe that
clearly give effect to the Government’s intentions. Whilst thecoercion clauses most of the time will have any significant
Government has not modelled this Bill on any particular Stateffect against either employers or unions. | am seeking to put
or Federal legislative scheme, it should be noted that thi a simple form of protection, that where an employee makes
proposed object 70A paragraphs (a), (b) and (c) reflech request to be represented the employer does not have to
similar provisions in the Federal Industrial Relations Reformknow specifically who made the request. Nevertheless, | think
Act 1993, and | therefore move the amendment. the commission itself has to be satisfied that the representa-

The Hon. M.J. ELLIOTT: The insertion of objects in tion is a genuine representation of the people. | understand
this part is something that the Democrats support. It is a gredhat not dissimilar things happen in other circumstances with
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the commission now. In any event, that is the thrust of whaareas that are embraced by our amendment. For the sake of
| am trying to achieve: allowing the association to go into theexpediency, if the honourable member were to take that view,
agreement as a party. It would do so on the authorisation afile would have to look at these matters again, along with
the majority of employees but that authorisation should bether issues. | put our amendment to the Hon. Mr Elliott for
known to the commission and not necessarily to the employhis consideration, seek his support and give an indication that

er. we feel that the things he is addressing are within the confines
The Hon. R.R. ROBERTS: | move: of our own amendment, but that we wish to go further.
Page 29, lines 6 to 16—Leave out the clause and substitute new The Hon. K.T. GRIFFIN: I will just address a couple of
clause as follows: remarks to the Hon. Mr Elliott in relation to his amendment.
72.(1) An enterprise agreement may be made between—  Certainly, in relation to clause 72(2), the insertion of the word

(a) an employer or two or more employers who together. ) _
carry on a single business; and however’ is not a problem for the Government. The amend

(b) a group of employees or an association bound by afnent is made to what is in the Bill, and_the honoyrable
award that applies or would, but for an enterprise member will see that the Government is proposing an
agreement, apply to one or more members of theglternative subclause (2) which in our view clarifies the

%{gﬁf of employees that is to be bound by the agree; 5y ernment’s intention in relation to the circumstances in

(2) An employer or two or more employers who propose toWhich an association can be a party to an enterprise agree-
carry on an enterprise may make an enterprise agreement withraent as distinct from the relevant employees.
registered association bound by an award that will apply to one or Where the association has been authorised in writing by
e e e e 1 ihe Smprech, Maloriy of the employees constiuting the group of
9(3) A pero%pv)\;ho becomes, or cegseg to be, a membgr of@mployees bound by the agreement, then the association can
group of employees defined in the enterprise agreement as the grogpter into the agreement on behalf of the group as a whole.
bound by the agreement becomes or ceases to be bound by themust, however, specifically be pointed out that where an
enterprise agreement (with no further formality). association does not have this authorisation it is still able to
The Opposition amendment provides for an enterpriseepresent each and every member of the association which
agreement to be made between an employer and a groupadmprises the group in both the negotiation of the agreement
employees, whether they be union members or not, or by and any proceedings relating to the approval of the agreement
association which is bound by an award which would, othebefore the enterprise agreement commissioner. The Govern-
than for the existence of an enterprise agreement, apply tent’s intention in relation to this latter aspect will be made
one or more employees of the group. This provides a faclear in a further amendment to clause 81(a).
greater flexibility with respect to making of enterprise = The Government wishes to insert a new subclause (2), and
agreements than the Government’s existing Bill. Thd would be happy to move it in an amended form so that it
Government's existing Bill discriminates against employeepicks up the amendment moved by the Hon. Mr Elliott and,
associations, that is, in particular, trade unions, and in thaccordingly, | move:
Only thOSE aSSOCIatIOﬂS that are aUthOI’ISEd |n ertlng by a Page 29’ lines 9 to 13—Leave out subclause (2) and insert:
majority of employees who are to be bound by the agreement (2) However, an association may enter into an enterprise
may be made a party to that enterprise agreement. agreement as a representative of the group of employees as a whole
This discriminates, for example, against the union in df»and only it— , .
. (a) notice has been given to the employees as required by
plant with 100 employees, 20 of whom are all members of the regulation; and
metal workers union, as they are all maintenance workers, (b) the association is authorised, in writing, by a majority of the
and the remaining 80 employees are truck drivers, storemen  employees currently constituting the group to act on behalf
and packers, clerks, shop assistants, etc. The Metal Workers ~ Of the group.
Union is unable by its own rules to enrol those other employThat picks up his immediate problem, and | hope he will see
ees as members, even though 100 per cent of those employéleat the new subclause which | have moved will help to
who are able to belong to that union are members. Becaustarify the position and certainly will not compromise that
they do not constitute a simple majority of the total workamendment which the honourable member has moved.
force or a group, they cannot have their union made a party In respect of his other amendments, the Government does
to that particular agreement, given the fact that they have 108ave concerns about his paragraphs (2a) and (2b). | think that
per cent of the membership. embargo on disclosure by the association of information to
The Opposition’s agreement provides for maximuman employer will make the system unworkable. | submit to
flexibility in that the employers and their employees, whethethe Committee that, in the enterprise agreement situation,
or not they be union members, can enter into an enterprisghat we envisage is that an employer is negotiating with his
agreement; or an employer and registered association, that @, her or its employees, that some employees may wish to be
aregistered trade union, or a non-registered association, ceepresented by an association, and that is quite proper and is
be made a party to the agreement. not discouraged, and that others may prefer to be represented
In respect of these matters, and taking on board what thigy another association or to have someone else or another
Hon. Mr Elliott has said in his amendments, we feel that hebody represent them. It may be that one of that group of
covers part of our concerns. However, we do not feel that iemployees is delegated to represent those who do not wish
covers all the areas that we would wish to embrace in thito be represented by the association.
amendment. For the system to work, the employer must know which
I do not know whether the Hon. Mr Elliott has made up employees he, she or it is to negotiate with directly or through
his mind as to whether or not he will support our amendmena representative. | would suggest that, if there is an embargo
in its totality, but if in the event that he does seek to pursueipon the association saying, ‘| have got authorisation to
the remedies he proposes in his own form at this stagerepresent X, Y, Z; A, B and C, but not D, E and F, then it
would ask him to consider, if that is to be his final positionwill be an impossible situation to be able to enter into
on this, looking at this aspect, which covers a couple of othenegotiations. Even if the association represents a group of
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employees but not the whole of those employees, as part ofhy | have other amendments which seek to get around the
the process which we envisage the other employees adifficulties of coercion in other ways.

entitled either to be otherwise represented or to participate The Hon. K.T. GRIFFIN: | can see the way the wind is
themselves in the negotiation process, and the employer musiowing, but | need to make the point very clear from the
then know whom he, she or it is negotiating with. Otherwise Government'’s perspective that the employer needs to know
it just becomes unworkable. with whom he, she or it is to be negotiating in relation to an

The Hon. Mr Roberts’ amendment seeks to enable a tradenterprise agreement. | accept the Hon. Mr Elliott’s indication
union to be a party to an enterprise agreement simply becauti#at if we think these amendments are unclear we can address
the union is a party to an award that covers the employee#at issue, and we certainly will. However, the fact is that
despite the union’s not having any membership amongst thgou come back to basic principles, and the basic principle is
group of employees who are to be bound by the enterpriséat, if employees wish to have an association represent them,
agreement. That is a fundamental issue which the Goveriihey are entitled to do that. The employer is entitled to know
ment opposes. It is our view that trade unions should not bend to be assured in some way—and | do not know any other
entitled to enter into enterprise agreements with an employavay other than to know whom the association represents—
where they do not have any membership and support of tH#at it does represent the majority of employees. However,
employees concerned. The trade union role in relation tthe employer is also entitled to know who is not represented,
enterprise agreements must specifically be contained to tis® that those employees have their rights to enter into
union acting on behalf of and with the support of its membergiegotiations as well.
who are likely to be parties to that enterprise agreement. Itis not just an association negotiating with the employer,

The Government's subclause (2) allows an association t8nd those employees whom the association does not represent
be a party to an agreement where it represents a majority §hould also be involved in that negotiation because, if you
the employees. If it does not represent a majority it may stilPnly focus upon the association representing the majority, it
be involved in the negotiation; there is no discouragement tgenies the whole concept of an enterprise agreement and, |
that. So, | indicate opposition to the Hon. Mr Roberts’would suggest, denies the rights of the unrepresented
position. | hope that the Hon. Mr Elliott at least will support €mployees to participate in that process. Our approach is to
my amendment in its amended form. | also indicate opposilnvolve employees in the negotiation process and the
tion to the Hon. Mr Elliott’s two amendments to insert new information sharing process and not to exclude them as many
subclauses (2a) and (2b). of them have been excluded at the present time.

The Hon. M.J. ELLIOTT: | indicate that | will not be The Hon. M.J. ELLIOTT: 1| note that the test for
supporting either of the other amendments. | have furthefnterprise agreements in terms of who does the negotiations
amendments in other clauses which recognise that where/®2 fairly simple one of 50 per cent. My recollection is that
union has members in the workplace it should be able t§! New South Wales 65 per cent are required in certain areas
represent the workers as distinct from becoming a party to thigf those negotiations, and that is a much more severe test. So,
agreement itself. | am attempting in this clause to make ith€re are probably a few swings and roundabouts in this
quite plain that where a union represents a majority of th&0Cess. o
people at a workplace it then will be a party to the agreement. 1€ Hon. R.R. ROBERTS: The Attorney-General is still
That is certainly the intent of the package of amendments th&#!king about simple majorities in the workplace. It does not
| am putting together. overcome the problem— o _

I expect that where there is not a majority it will still be _, 1 "€ Hon. K.T. Griffin: The Hon. Mr Elliott is talking
involved. However, in terms of the authorisation—becaus bout simple majorities. )
we are talking about in this case representing a majority of The Hon. R.R. ROBERTS: It does not overcome my
employees—if it is representing a majority of the employee£rPIeM: I need to put this point. In a major area of employ-

then the employer knows that the negotiation involves an€ntyou can have 100 per cent of a class of employees, all
majority of the employees. day workers who, at the end of the day, represent only 40 per

e cent of the work force. Shift workers may make up 60 per

The Hon. K.T. Griffin: H_OW dO?S he know that? . cent of the work force. Those day workers may all be fitters
_ The Hon. M.J. ELLIOTT. The intent of the authorisa- 44 yrners and therefore be covered by the appropriate
tion process that | arn_settmg up here is that— award, and the others could be represented by an unregistered

The Hon. K.T. Griffin: How does the employer know? qrganisation or, indeed, by another union which does not
This is the problem. o necessarily want to be part of the enterprise agreement.

The Hon. M.J. ELLIOTT: If this is not clear to the We are Saying_and | think there is some acceptance of
Attorney he should feel happy to amend it further. I do notthis now—that they ought to be able to represent those
accept that, because of the problems of coercion, the employyorkers in the negotiations. We are also saying that a
er needs to know who the people are. | can accept that thegistered association, which has always had a part to play
employer needs to be satisfied that a majority are beingind which has represented its workers faithfully in most
repres_en_ted, and t_hat should be able to be ascertained by thgses, ought to be party to an award. The point was made that
commission; and, if my amendment does not allow that, | anthe employer needs to know whom he is negotiating with and

quite happy— . _ who will be bound by it.
The Hon. K.T. Griffin: But it does not get to the The Hon. K.T. Griffin: An enterprise agreement, not an
commissioner until the enterprise agreement— award.

The Hon. M.J. ELLIOTT: Okay; we willamend it. Let’s The Hon. R.R. ROBERTS: Well, the enterprise agree-
stick to the principle at least. | am quite happy for anment; | stand corrected on an important technicality. If the
amendment to allow that to happen if the Attorney sees thatnion is able to negotiate on behalf of the people whom it
as a problem. As | said, | believe the coercion clauses anepresents, and other associations or collections of people are
hardly worth the paper on which they are written, and that isilso able to have an input into the enterprise agreement, at the
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end of the day the enterprise agreement covers all thiag and enterprise bargaining. We have gone through a period
employees, so you really— where we have had a combination of both. There has been no
The Hon. K.T. Griffin: The class of employees; it can be exclusion: it is either by associations not representing non-
a class, so it can just be your 40 per cent that you've talkednion members, which is the case now, or associations
about, if that's the way you want to negotiate. representing non-union members in a collective bargaining
The Hon. R.R. ROBERTS: Nonetheless, whether that arrangement.
class of employees are or are not members of the union the Some organisational structures have 15 unions on one site
enterprise agreement is for the workplace and covers theinning four awards. Employers are now going to unions and
conditions for all people working in that workplace. Other saying, ‘Can you help us get rid of this mess? Can we have
than if it involved a vindictive person, why would someoneone negotiated collective bargaining award or an enterprise
want to go out and say, ‘Are you a member of the union oagreement on this site?” What we are heading for here is a
not?’ because the conditions would be exactly the same. dog’s breakfast, where it is quite possible to have a whole lot
The Attorney’s argument is that you have to be able tof different categories of arrangements, with employers
identify person by person. He has already made his intentionegotiating a whole lot of different arrangements for different
clear: that we need to identify who is a member of a uniongategories of people on one site.
especially in the Public Service, with the requirement that Itis an arrangement where employers have said to unions,
every year members have to put in another authorisation. Aan you mop all this up? We now have a more mature
commonsense approach, which has worked in this area for tla@proach to enterprise bargaining at the Federal level with
past 30 years, is that you put in a notification and, if you wansome rules that people can understand and work within.” We
to stop, you can put in a notification stating, ‘Please stop’ ahave just come out of the nineteenth and twentieth centuries
any time. This is another situation where you are makingnd we are being dragged back again. The Government needs
great play on wanting to identify the individuals. to look at the amendments of the Opposition and the Demo-
The practicalities of what we are putting to the Committeecrats and pull together something that makes practical sense
are that the representation can take place for different classest in the work places, because the arrangements as to closed
of employees but in some cases 80 per cent of the employesbops vary. | know you are going to outlaw them and hope
may be members of the union and there ought to be no reastimat they will change, but many employers prefer to deal with
why the union ought not to be a party to the enterpriseone association or one group of people to negotiate those
agreement. But when we have this separation we often haw®nditions or awards so that there is some certainty there.
two distinct groups of people in the one workplace because The Hon. K.T. Griffin interjecting:
the union or the registered association does not maintain a The Hon. T.G. ROBERTS: Yes, but if there are provi-
simple majority. sions for a whole range of different variations, we will end
The Government’s proposal states that the union cannaip with lots of different problems.
be a party to the agreement even though 100 per cent of the The Hon. T. CROTHERS: | will preface my question to
people able to be in that union are in that union and have tolthe Attorney with this statement. The unions in spite of their
their organisation, ‘Yes, we want you to represent us and tbest efforts still have a way to go, but a position can arise
be our agent. where more than one union has constitutional coverage for
The Hon. K.T. Griffin: With a class of employees workers in a particular industry. The Minister spoke about
negotiating, the union can be part of it if it represents thditters and turners, and that is one area where that is the case.
whole number of the class. There are other areas where constitutionality of coverage
The Hon. R.R. ROBERTS:As to representation, we are extends to more than one union. How will the aspect of the
saying they ought to be a partner in the agreement or awawittorney’s Bill that touches on that enable that matter to be
at the end of the day. They should be a signatory to théealt with because, if the Bill cannot deal with that matter,
award. you effectively disfranchise some members on certain work
The Hon. K.T. Griffin interjecting: sites from the capacity to have any representation at all?
The Hon. R.R. ROBERTS: That is if it is specific, but The CHAIRMAN: The question is—
we are talking about the general condition of the enterprise The Hon. T. CROTHERS: Mr Chairman, | have directed
agreement that must apply to everyone. You are saying thatquestion to the Attorney and it does require an answer. |
they can represent them. want to know whether or not the Attorney is prepared to
The Hon. K.T. Griffin: Forty per cent of a workplace. If answer it. It is not fair for you to proceed with the matter until
those 40 per cent are all fitters and turners and there are soich time as the Minister answers the question that | have
other fitters and turners, then within the workplace you camlirected to him.
have an enterprise agreement relating to fitters and turners. The CHAIRMAN: | cannot force the Minister to answer.
The Hon. R.R. ROBERTS: Why can’t the association The Hon. K.T. GRIFFIN: We are accommodating that
be a signatory or partner in the award? in a subsequent amendment to recognise the situation where
The Hon. K.T. Griffin: They can if the enterprise some employees may wish to be represented by one organis-
agreement relates to that group of people only. You aration and some by another.
speculating about all sorts of variables. The principles are the The Hon. R.R. ROBERTS: | have been told that my
important things. explanation is not clear. We accept that the union can be a
The Hon. R.R. ROBERTS: You are not answering the party to the negotiations and we are saying that the union
guestion. | put my concerns to the Hon. Mr Elliott and he hashould be a party to the agreement. We are not excluding the
indicated that he wants to pursue his own line. | have askepeople who are not members of associations from being
him to consider the points | have made and to look at tharties to the agreement. We believe both should have the
matter at the obvious revisiting of the clauses. ability to be parties to the agreement, and that is what | am
The Hon. T.G. ROBERTS: | wish to make a couple of trying to achieve. Itis not one party or the other: where there
points. There seems to be confusion about collective bargailis a significant representation and the employees in that group
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want to be represented by that association and be representamhcern however that an enterprise agreement may have a
as a party to the agreement, they as the unregistered assqgieviso that the commission’s powers to intervene cannot be
ation or the collection of other employees in the associatiomsed under any circumstances—in fact, the commission being
are also party to the agreement. | thought that | was beintptally shut out. | would suggest for instance that when one
clear in using the example flagged to me by the Attorneysets up an enterprise agreement one would reasonably try to
General when he said he wanted to identify the two groupsanticipate all situations, but it is possible that something has
I thought that covered it. | make it clear that we are not sayingnot been anticipated—that the dispute mechanism simply
that one party has exclusive rights—we are saying that botdoes not cope with it. If you do not address it you are then
groups ought to have the right to be a party to the agreemenhviting disputation under clause 80. If for instance under the
The Hon. M.J. Elliott’s amendment carried; the Hon. K.T.enterprise agreement employees or an employer have

Griffin’s amendment negatived. difficulties settling some dispute that has arisen—one that
The Hon. M.J. ELLIOTT: I move: perhaps was not reasonably predictable—and they are being
Page 29, after line 13—Insert: denied the capacity to go to the commission to sort out that

(2a) An association must not divulge to an employer whichdifficulty, then the disputation could elevate into industrial
employees within a group have given authorisations under subsecti@ttion by the employer or employee, and that would bring the

(2)(0). whole agreement to a crashing halt. | do not believe the

(2b) An association that has entered into an enterpris i
agreement on behalf of a group of employees must, at the time tf%ovemmem would want that to happen either.

application is made for the approval of the agreement, delivertothe  So, | am saying, ‘Let us be sensible; by all means let us

commission, in the manner prescribed by the regulations, th ithi i
authorisations provided by employees under subsection (2)(b) so thg as much as we can within the enterprise agreement to have

the commission can be satisfied that the requirements of thz§ spute settling capacity” Absolutely to preclude the
subsection have been met. commission or to have that possibility is an invitation to set

up industrial action, and that does not seem to be terribly
. . bright to me. In some other amendments | try to ensure that
.ﬂiu;i?M JFcIi:rIr_nL?Cr)l_lq_lt_:. orlltﬁ]r(l)tvcg.enterpnse agreemementerprise agreements are not capable of being of any length.
S ) ' ~lacceptthat we would not want a dispute being set up about
Page 29, lines 18 to 20—Leave out subclause (1) and substitutetqe hourly wage rate three months after an enterprise

tem(qls)é‘naﬁrgg{cé}r/g:isn;u:é}gg;%itlfginning negotiation on the 4 sement had been agreed, and | would not expect that a

(a) give the employees who may be bound by the agreeme,qispute over Fhe wage rate would legitimately fin_d its way to
at least 14 days written notice that negotiations are abouthe commission. This largely covers matters which have not

to begin in accordance with procedures prescribed byheen adequately addressed by the enterprise agreement or just

regulation; and a simple inadequacy within the mechanism itself. We need
(b) ensure that those employees have had reasonable access 1ow for those things occurring

to a copy of any award that binds the employees.
(1a) An employer and group of employees who may be | am moving to delete paragraph (d) because | believe it

bound by an enterprise agreement must also, in negotiating theyqy|d be perfectly possible to write out an enterprise
agreement, comply with procedures and formalities required b

regulation. %\greement which covers all the issues which are found within

Page 29, lines 27 and 28—Leave out ‘and address the questi@ award. | believe that in circumstances where a document
of the Commission’s power to intervene to prevent or settle industriafails to address an issue the award should prevail. | am not
disputes’. seeking to have the award prevail over the enterprise

Page 29, lines 29 to 32—Leave out paragraph (d). agreement; | am insisting that enterprise agreements should

Page 30, lines 5 and 6—Leave out paragraph (f). . . . .
Page 30, lines 7 to 9—Leave out paragraph (g) and substitute_P€ thorough enough and make it quite plain that if award

(g) must make provision for the renegotiation of the agreemeng¢onditions are being reduced or not being applied the
at the end of its term;. agreement should spell it out. | am asking for thoroughness

These amendments largely create a package. In the first of tHe€Nterprise agreement documentation. At a meeting that |
amendments, to lines 18 to 20 where | am replacing subclaug@d With employer groups, | know that they were worried
(1), | am seeking to ensure that employees are given 14 darf.gvout this. | arg_ued that it should be po:_;S|bIe with each awz_ard
notice of the commencement of the negotiation of arf® cOMe up with a standard enterprise agreement which
enterprise agreement, and also that they have access to cogfgsured that matters under the award were not ignored. | had
of any award that binds them. Many employees will notthe feeling at the eno! of that discussion that they acknow-
understand the process of enterprise agreements; they m&§iged that was possible.
not even know what are their current award entitlements. |am not proceeding with an amendment to paragraph (e).
How can you enter into a process that provides an award &hat was a bad instruction by me or an error. Either way, it
a safety net if you do not even know what your safety neis there. As regards paragraph (f), | do not believe that
looks like or what are its provisions and if you have not hadagreements should be secret. | believe that agreements should
some chance to consider for yourself what you may bée held by the commission. If we are to have confidence that
seeking by way of the agreement? | do not think that ighe safety net is operating, we must know what agreements
unreasonable. Given that employees themselves may wish&pe being struck. As much as anything, it is to ensure that the
speak among themselves, may need to be prepared and neafety net is working, and therefore agreements should not be
want to talk with representatives of any associations of whiclkept secret. Looking at the legislation as it stands, people are
they may be members, that is not an unreasonable provisioopncerned that we will be setting up a political commission
and | would hope that other members in this place wouldvhich may be biased and which may allow certain decisions
support it. to be made which fall well below the claim safety net and no-

The next amendment is to page 29, lines 27 to 28. bne would have access to the enterprise agreement to find out
believe that an enterprise agreement should provide procedhether that was happening or not. Therefore, | insist that
ures whereby industrial disputes may be settled. | have somseich agreements should not be secret.

Amendment carried; clause as amended passed.
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| am proposing to replace paragraph (g) because, as | shall Again, we have a series of amendments in the same area.
make plain in other amendments, enterprise agreementsan see where the Hon. Mr Elliott is going. To a large
should be for a term of two years. My amendment makes iéxtent, he is in concert with us. | again put the proposition to
plain that as we approach the end of the maximum term dfim that the way that we have carried out this exercise is
two years, or it could be less, the enterprise agreement musetter and more succinct and covers all the areas that the Hon.
contain a provision for the renegotiation of the agreement a¥ir Elliott wants to canvass. We are in much the same

the end of the term. position as on the last clause. The Hon. Mr Elliott has given
The Hon. R.R. ROBERTS: | move: a clear indication of his intentions. Basically, we agree with
Page 29, lines 18 to 32 and page 30, lines 1 to 14—Leave out tH@os_t of those intentions. We may be wrong, _bUt | 'am
clause and substitute new clause as follows: confident that our arguments for the construction of our
73.(1) An enterprise agreement— clause are superior, and | would ask the Hon. Mr Elliott to
(a) must be in writing; and consider them closely and to make up his mind whether he

(b) must specify the employer and define the group ofagrees with our contention that we are doing everything that
employees to be bound by the agreement; and  he wants to do, without being offensive, in a superior way.
(c) must include procedures for preventing and settling The Hon. CAROLYN PICKLES: My concern is about

industrial disputes; and .
(d) must be for a term, not exceeding two years, stated iparagraph (e). As honourable members are aware, the Social

the agreement; and Development Committee has been considering at some length
(e) must contain provision for renegotiation of the the whole issue of family leave provisions. We have had a
agreement before the end of its term; and number of witnesses before us. As the committee has not yet

® _rnustbbeb5|gngdbbyhor on behalf of tréebemploger Wht? reported to the Parliament, | cannot divulge what has been
L)Sftt?]leo?J%nof eﬁpﬁ)ggéiivnggn;glo b %?)ﬁnéngﬂhgaecided. Itis unfortunate that the Hon. Sandra Kanck is not
agreement, or by an officer of the registered present, because, from the evidence that she has had before
association. her in this committee, | am sure that she would be concerned
(2) Within 21 days after an enterprise agreement is signed bgbout clause 73(1)(e).
or on behalf of all persons who are to be bound by the agreement, |; seems to me that this provision does not really benefit
the agre?ment r.nust be submitted to the commission for approvalpeople who wish to have more flexible arrangements for the
In our view, this amendment is far superior to the clause irtare of sick relatives. In the past it has been a practice, albeit
the Bill in that it sets out a maximum term of two years for jllegal, to take sick leave to care for sick relatives, particularly
an enterprise agreement to be made. The Bill allows for agomen who take sick leave to care for sick children. That
unlimited period of time for an enterprise agreement to binfortunate situation has been forced upon women who,
entered into. For example, an employer could con employegghen they are sick, find that they have run out of sick leave
into striking a 100-year enterprise agreement—and that coulghd therefore have to go to work sick. That is not a situation
be done as the Bill is drafted—notwithstanding the fact thathat we should be supporting. It is particularly dangerous if
the composition of the work force could change many times, woman is working on machinery and she has a high
in those 100 years. When one reads the Bill with respect ttémperature and cannot concentrate propeﬂy. So | do not
the opportunity to rescind or vary enterprise agreementgink this provision is very sensible and | think it is a
during the life of those agreements, it is very restrictive.  retrograde step. Some of the suggestions that have been put
The amendment also provides that the agreement must before the parliamentary committee are far more sensible and
signed by each member of the group of employees who arat present | believe that the Hon. Mr Roberts’ amendments
to be bound by the agreement or by an officer of aregisteretb clause 94 will more adequately take into account the
association. This comes back to the argument about who tbncerns that | have expressed.
a party. The Bill is deficient in that it allows for so-called  The Hon. K.T. GRIFFIN: The fact of the matter is that
representatives of the workers to sign enterprise agreemeritss in this Bill and we are dealing with it now; we are not
on their behalf. In a non-union shop, for example, who willdealing with it when the committee reports.
keep a check on those persons who are supposedly authorisedThe Hon. Carolyn Pickles: You do not want to hear the
to sign on behalf of the majority of employees who allegediytruth, do you?
support the enterprise agreement? The Hon. K.T. GRIFFIN: The committee is still
Under the provisions of the Bill, persons signing anconsidering the matter. We are dealing with it now in this
agreement would not necessarily be an incorporated bodgill.
and they would not be subject to any sanctions or penalties The Hon. Carolyn Pickles: You wouldn’t change your
imposed upon them by their fellow workers if they sign mind no matter what the committee said.
agreements in bad faith or contrary to the instructions of the The Hon. K.T. GRIFFIN: You don’t know what we
employees. This is unlike registered associations whoseould do. At least the Government has put this in the Bill; the
officers are directly responsible to the membership, subjedtabor Government did not do it. We have at least created a
to regular elections and to their actions being challengegresumption, which employers and employees have to
under the rules of a registered association or within theddress.
Industrial Court. To overcome any such argumentitisnottoo The Hon. R.R. Roberts: Some of those provisions are
onerous to expect an employer to seek the written agreemealready provided for.
of each of the employees who are in favour of the agreement. The Hon. K.T. GRIFFIN: That may be, but what we are
As many of these enterprise agreements, if they are enterelding is providing a statutory presumption, and it took a
into at all, will be done mainly through small businesses withLiberal Government to do it. The previous Government did
fewer than 30 or 20 employees, to ask an employer to ensuret decide to put it into any legislation. All that we are saying
that 15 or 16 of those employees actually sign the enterprigs that it is there as a statutory presumption and people have
agreement to testify that they are truly happy with theto address it. If they do not address it then the presumption
agreement is not an onerous imposition. is in favour of such leave in the enterprise agreement
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situation. If the committee decides to report at some stage iimg on the content of the agreement. Remembering that the
the future, then that is a matter we will consider at that timeenterprise agreement commissioner becomes involved in
The Bill is before us; it has a new provision in it, which approving or not approving an enterprise agreement and
creates a statutory presumption and | would have thought thatould, | expect, be focusing on whether the requirements
people would be pleased about that rather than criticisingnposed under clause 73 have in fact been addressed. Clause
something that has never been in the statute before. My vie#5(1)(c) provides:
in respect of that is that paragraph (e) is appropriate. It does The commission must approve an enterprise agreement if, and
something new, and it is important that it remain in the Bill. must not approve an enterprise agreement unless, it is satisfied that—
In terms of the Hon. Mr Elliott's amendments there are a__(€) the agreement complies with the other requirements of this
number of points that | need to make. The first is that irf **"
relation to his proposed new subsection (1), the Governmerf0, what we are trying to do is develop a coherent scheme,
is sympathetic to the position he is putting. The problem igvhich requires employers and employees to address various
that it is inflexible. That is, that employees have to be giverissues and to provide for what happens in terms of the gaps,
at least 14 days written notice that negotiations are about t¢hich may advertently or deliberately be left. The other point
begin. The problem is that there may be a situation in whichs that in our policy we have indicated that the commission
it is important to begin negotiating immediately with a view Will undertake a range of functions, including conciliation
to preventing an industrial dispute. You have to give yourdnd arbitration of industrial disputes under awards, and where
written notice, and you have to wait at least 14 days. It mayhe parties to an enterprise agreement have agreed that the
be that you cannot prevent the industrial disputation. Theréommission should be the body to resolve disputes under the
is a very practical consequence of limiting the period to 149reement.
days. As | say, we are sympathetic to notice, and we support In respect of paragraph (d), we sought to ensure again that
the provision of a copy of an award or giving access to it. lithe parties address the issue of which parts of the award, if
may be that in that there is an area where subsequently theagy, should apply to the agreement and which should not.
can be some discussion with a view to providing some mor@ne of the concerns we have, if we leave out paragraph (d),
flexibility in those situations where there is a sense ofs that, notwithstanding subsequent amendments, there may
urgency about beginning negotiations for an enterpriséveu be a difficulty in interpretation. For example, if the
agreement. enterprise agreement records that the employees will forgo
In relation to the Hon. Mr Elliott’s amendment to para- Penalty rates of pay but in return for other benefits—and the
graph (c), we have already had some extensive discussigvard deals with the issue of penalty rates in a different
about this on an earlier clause. What the Government i§ontext—it may then be a difficulty in interpreting where the
seeking to do, is to ensure that the parties to a prospectiJée is to be drawn between the parties to the agreement
enterprise agreement give consideration as to the mechanis@@reeing that penalty rates will be forgone, and the award
and processes they want to put in place for the prevention ar@Pplies. So, there may be questions of interpretation.
settlement of industrial disputes. We are suggesting that, if you are going to have an
The Hon. M.J. Elliott: There is no argument about that. €nterprise agreement, address the issue quite specifically and
The Hon. K.T. GRIFFIN: Okay. That is what we want clearly by identifying that, in terms of the award, these
to try to achieve. We believe that by putting paragraph (c) irProvisions will apply, these will not, and deal with them
there, and to make it specifically directed towards theSPecifically, rather than leaving it up to a question of
commission’s power, that the parties need to direct theimter_pretatl_on. Wh_at we are seekingtodo is minimise the area
minds to whether the commission will have a particular rangdOr €ither disputation or the need to have the matter interpret-
of powers and involvement, or whether that is to be undertaked by the commission. ,
independent arbiter, rather than the commission—that is fin@wards are written properly. _
If one reads that in conjunction with clause 77, one can see The Hon. K.T. GRIFFIN: So are we. That is the

it qualifies and complements clause 73(2)(c). Clause 7¢Mphasis of this. If you leave in the paragraph, it will ensure
provides: that that is specifically addressed. If you leave it out—

. «in The Hon. M.J. Elliott interjecting:
An enterprise agreement may confer power on the commission -
to settle industrial disputes between the employer and employees The Hon. K.T. GRIFFIN: That can be done. The Hon.
bound by the agreement. Mr Elliott made an interjection about a minimalist agreement.

The Hon. M.J. Elliott: It may and it may not. If the parties agree in about a dozen paragraphs that there are
The Hon. K.T. GRIFFIN: Yes, it may and it may not certain arrangements between them in relation to remunera-

and if it does not then the commission is involved. ClausdiOn: léave, and so on, and say that all the other provisions of
77(2) provides: the award shall apply, | do not see any problem with that.

. ) However, | am not clear exactly where he is going on that
Irrespective of whether an enterprise agreement confers pow

on the commission to settle industrial disputes the commission may2S!S- _ _
exercise its powers of conciliation [distinguishing it from arbitration] - In relation to disclosure, | would have thought that it ought
in an industrial dispute between an employer and employees bourtd be between the parties to determine whether or not an

by an enterprise agreement. agreement is to be disclosed to third parties.

What we are endeavouring to do is to distinguish between The Hon. R.R. Roberts interjecting:

arbitration on the one hand and conciliation on the other; and The Hon. K.T. GRIFFIN: There may be, but | think you
provide that if there is a dispute that the commission camisunderstand what an enterprise agreement will frequently
become involved, regardless of what the agreement says @0. What happens in some enterprises is that management
respect of conciliation. But if there are procedures in thdays on the table, ‘This is where we want to go; these are the
enterprise agreement, as we seek to have parties include, thisaues we will have to address, in management terms and
the commission can or may or may not be involved, dependsroductivity terms; this is the competition we will have to
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meet; this is the new product we are developing; this is théerm provided that we have clearly defined what happens at
new technology we are developing or seeking to acquire antthe end of the term. That is an issue that we can address later.
put into place. All of that will mean these consequences folWe have one amendment, to add a new paragraph (ca). |
you.’ In those circumstances, if that happens to become pattierefore move:

of the agreement—new technology or new processes to page 29, after line 28—Insert paragraph as follows:

become more competitive—you put that in the contract which  (ca) if amajority of the group of employees covered by the
might be an appropriate basis for their saying, ‘What we are agreement agree—may include a provision giving an
trying to do is this; that is what we will do if you as employ- association of employees that is able to represent the
- . , industrial interests of the employees constituting the
ees adopt this particular stance. group rights to represent the industrial interests of
If you are not saying that employees and employers cannot those employees to the exclusion of another
agree, that information will not become available. The association of employees?; and

moment it becomes available, it can be disclosed to anybod 2However, the provision must be consistent with section 109(1)
and a business may well be signalling to a competitor wha nd 110(1).
sort of stance it will take. The amendment is an important element in the introduction
The Hon. R.R. Roberts: That information may show up into the Bill of the Government's legislative scheme in
in the negotiating process. relation to demarcation disputes. It is a matter that the Hon.
The Hon. K.T. GRIFFIN: It may. It may be in the Mr Crothers raised earlier. The amendment enables one union
agreement. If you have seen some of the enterprise agre@nly enterprise agreements to be entered into between an
ments | have seen, you will realise that they are very compreémployer and a trade union on behalf of the majority of the
hensive, and they set the standards. They set the performarfi@ployees constituting the relevant group. The effect of this
required of the employer as much as that required of themendmentis to enable an enterprise agreement to specifical-
employee. What we are saying, in that context, if you wanty provide as a term of the agreement the right for one union
employees and employers to communicate frankly and® have the exclusive role of representing the industrial
develop a comprehensive arrangement, one has to expect, foterests of employees in the group to the exclusion of
it to work properly, the employer has to put the cards on th@nother trade union. This provision will therefore enable
table and the employee has to understand all the informatigiemarcation disputes to be resolved through the making of
that is available. From my understanding of what hagnterprise agreements.
happened in lot of negotiations for enterprise agreements This provision may also have application in circumstances
elsewhere, not necessarily in South Australia, all the cards akghere there may not be a demarcation dispute but simply in
on the table, and management, the financial controllers arircumstances where an employer and the group of employ-
a whole range of other people put information on the table€es wish to enter into an enterprise agreement which requires
Employees get more information than they have ever hathe employer to deal only with one trade union. The Govern-
before. ment, however, has been conscious to ensure that this
The Hon. T.G. Roberts: If only that was true. amendment remains consistent with its freedom of associ-
The Hon. K.T. GRIFFIN: ltis true. In some enterprise ation principles.
agreements | have seen and in negotiations about which | The Government amendment requires before an agreement
have been informed, that happens. An enterprise agreeme#n contain such a provision that the majority of the group of
is not all one way about what the employee will do. It is alsoemployees covered by the agreement have agreed to such a
about what the employer will do. If the employer says, ‘Weprovision. This means that the employees have themselves
will introduce this technology on such and such a date, an@lemocratically determined by a majority to support the rights
as a consequence of that the employees accept a particu@rone trade union to represent their industrial interests to the
arrangement, you are signalling to competitors an edge whicgxclusion of another trade union.
you hope to have on them and about which they will be Furthermore, the Government's amendment must be read

forewarned. in the context of its freedom of association provisions in
The Hon. T.G. Roberts: That doesn’t have to be written clauses 109 and 110 of the Bill. In particular, the relevant
into an agreement. provision in the enterprise agreement could not require the

The Hon. K.T. GRIFFIN: It may be, because it is an employees in the group to become members of the trade
obligation that the employer is accepting in return for theunion. Membership of the relevant trade union would
employees undertaking certain obligations. The Hon. Micontinue to be entirely voluntary, and neither the union nor
Roberts say that it may not need to be there. The fact of thiéhe employer could force employees to join the relevant trade
matter is if an employer and employee are now aware of thignion or provide preference to employees who decide to join
you will find that the employer will not disclose a lot of the union over those who decide not to do so.
information that will become public knowledge or may The Hon. M.J. ELLIOTT: | oppose the Attorney-
become public knowledge and thereby remove the compet{seneral’s amendment. It seems to me a fairly unnecessary
tive edge. The employees will suffer as much as the employene as well. No agreement at the end of the day will be
ers. reached unless a majority of employees come to a particular

The problem | see is that you are removing the opportunityiew. What is being done by this amendment is that people
for employees and employers to make a comprehensiveannot even say whom they want to represent their arguments
agreement which may have commercially confidentiaduring the negotiating process.
information and competitive information in it, and you are  The Hon. K.T. Griffin interjecting:
removing their opportunity to say, ‘We agree that that will  The Hon. M.J. ELLIOTT: According to amendments
not be disclosed as part of the process.’ which | have on file and some that have already been dealt

In relation to the term, | will just address that briefly and with, an association can only, at the end of the day, enter into
say that the Government is sympathetic to some term. Wan agreement if it represents the majority of employees. That
think that two years is too short, but we are sympathetic to does not prevent another association putting a view which
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represents particular members during the discussion stages. Unfortunately, it is a fact of life that women workers have
At the very least | would argue that the amendment ighe predominant care of the family. Presumably one day—not
unnecessary. It does not achieve anything which is of anin my lifetime—we will reach a stage where that care of
benefit to anybody. It only means that a section of employfamily members is shared equally between men and women.
ees—and under this a minority of them—are not allowed td/Ve are moving towards that slowly but | expect to see it—
have their particular views represented by people or a persgrobably by the time | am 95 | will see it—
of their choice. | do not see that that complies with the The Hon. K.T. Griffin interjecting:
Liberal Party policy of— The Hon. CAROLYN PICKLES: |won'tlast that long
The Hon. K.T. Griffin: This does not stop the negotia- if this keeps on going. We are moving towards this very
tions; this is only when the agreement has been negotiategiowly, but at present all the Government is doing is using
and it goes to the enterprise employment— this as some kind of smoke screen to say, ‘We are handing
The Hon. M.J. ELLIOTT: | think the Attorney had oOveran additional provision.” However, it is not handing over
better have another look at clause 72 (2) as amended beca@additional provision. The Government is saying that sick
itis provided already that you must be authorised in writingleave is, and has for many years been, a provision to cover

by a majority of employees. employees themselves being sick. The fact is that employers
The Hon. K.T. Griffin: That is in negotiation; this is after have not provided employees, either voluntarily or under any
the agreement has been entered into. kind of legislation (and | admit there has not been legislation

The Hon. M.J. ELLIOTT: As | said, | do not think that for this), with adequate provision to care for family members

this clause is necessary and | think that it potentially denie¥/n€n they are sick. Itis now a reality of life that women are

representation. | will not support the Opposition’s amend!" the work force to stay, so some kind of provision in
ments on this clause. | think the debate has gone far enou dition to sick leave must be made to enable them to care for

so | will not take it any further at this stage. amily members. | think that the Hon. Mr Roberts’ proposi-

The Hon. CAROLYN PICKLES: | would like to revisit tion in relation to section 94 is admirable, and it will accom-

i date this.
paragraph (e) because | am still confused about why th&'©
Attorney thinks that this is an additional provision—that this, N ACTU test case has been conducted and we should be

is adding something. If the awards provide for sick leave of°0King at thatissue and not trying to fudge this and pretend

10 days, or however many days one can have, how cantgat this is some kind of miraculous cure-all for the care of

provision that requires you to use that sick leave for anothefla"_]r'lg members Wgo are sick. H Carolvn Pickl

purpose be an addition? If the Government is serious about—. %Hotn. E'T' RIFFIN: The Hon. Carolyn Pickles
The Hon. K.T. Griffin: Itis simply that the awards give misunderstands— ) .

you no right to stay home and look after your kids. The Hon. Carolyn Pickles:No, | do not misunderstand.

The Hon. CAROLYN PICKLES: Butif the Government Hst;?‘]fo';'gqi'cft GRIFFIN: You do misunderstand. Just

is serious about an additional provision for people to take care The Hon Cérolyn Pickles: You are fudging

of their sick family members, why does it not insert a clause The Hon. K.T. GRIEEIN: | am not fudging. it. It is no

that provides for ad@yonal famllylleave? - secret; the Government is saying that presently there are
The Hon. K.T. Griffin: The parties can agree toitifthey inimum sick leave standards.

wish to. This is a minimum; it says that your sick leave can  The Hon. R.R. Roberts interjecting:

be used for certain other compassionate purposes. The Hon. K.T. GRIFFIN: The Government is not saying
The Hon. CAROLYN PICKLES: Sick leave is supposed tnat by statute they are going to be extended or that other
to be for your own personal sick leave, not for somebodyjghts——
else’s. o . . The Hon. Carolyn Pickles interjecting:
The Hon. K.T. Griffin: We are extending the option. The Hon. K.T. GRIFFIN: There is no secret about it. If
The Hon. CAROLYN PICKLES: You are not extending you read the Bill you can find that out for yourself. The
the option: you are restricting it. The Government is extend6Government is saying that presently there are minimum
ing the option in one area by saying, ‘You can use it for astandards for sick leave. Sick leave can only be used by the
number of other things,’ but itis also taking something awayemployee for the purpose of his or her sickness. If he or she
because itis not giving people an additional provision. If thenas a child at home who is sick and has to stay home there is
Government were to say that an additional number of daysnly one way to do it: only—
may be taken for the care of family members— The Hon. Carolyn Pickles interjecting:
The Hon. K.T. Griffin interjecting: The Hon. K.T. GRIFFIN: We are not talking about
The Hon. CAROLYN PICKLES: Government members additional leave. In the law at the moment the only way you
criticised the former Labor Government in this area, and kan do it is to either lie to your employer or take additional
would like to inform them how the reference on this matterleave. The Government’s provision says that—
came before the Social Development Committee: because | Members interjecting:
had raised the issue with the former Minister when another The Hon. K.T. GRIFFIN: Separating the argument about
Bill on this issue was being debated some time last year. Thehether or not there should be additional leave—and |
Minister at that time did not feel that adequate consultatiomcknowledge that that is a legitimate matter for debate and
had taken place with employer groups in relation to the wholghat is the issue which the Committee is considering— that
issue of family leave provisions, and he agreed that the Socié not the issue in relation to paragraph (e). The issue is
Development Committee would be an admirable forum invhether, under an enterprise agreement, there is a minimum
which to have further information presented. The committeesstandard for sick leave which can only be used by the worker.
was to come up with a set of recommendations which wouldBy including this paragraph, the Government is saying that
facilitate the taking of family leave by all members in the it must provide that that sick leave can be used for the other
community—not just by men but by women, too. compassionate purposes, unless the agreement provides to the
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contrary, and that is by negotiation. There is nothing to sayvithin the content and structure of the enterprise agreement;
you cannot negotiate additional leave for other compassionatevould like to see the ability to vary in the content of the
purposes. form and structure of this clause. True, it is in clause 79 but,

The Government is saying that for the first time it is if employers and employees agree to vary in the middle of a
recognised by statute as a presumption that the leave to whitérm, there should be that provision written in the form,
workers are presently entitled for sick leave purposes may b&tructure and content of this clause. | acknowledge it appears
used not just for the sickness or illness of that particulain another clause.
employee but for the additional compassionate purposes. That The argument has just been held on whether people can
is what the Government is saying. It is not arguing abounegotiate their sick leave provisions. | accept the point that
whether or not that should be extended; it is saying that theri¢ is a change in terms of recognition of definition and
is now a presumption that that leave can be used for othdegalises what has been done basically by negotiation. The
compassionate purposes. It is as simple as that. Hon. Carolyn Pickles’ point is that there will be a transfer of

The Hon. M.J. ELLIOTT: | understand what the Hon. the leave provisions that exist now. The 10 days will be
Carolyn Pickles is saying and it is an issue | will reflect ontransferred and be included in provisions for family leave but
further. The position is an improvement on the currenthere will not be any extension to sick leave.
situation, not just because it now makes legal what was The Hon. K.T. Griffin: The industry average is 4% days
formally done illegally, which is only a marginal gain but out of 10, so there is still a fair bit of slack throughout the
which nevertheless is a gain. It also means that under asommunity. There are exceptional cases as well.
enterprise agreement you can negotiate for an extra couple of The Hon. T.G. ROBERTS: Sick leave has been used in
days sick leave which might also be useable as family leavamany awards and agreements for variations for negotiations.
as well. The flexibility is important. The standard number of The point made by the Hon. Carolyn Pickles is that there
days is now 10. If people negotiate an extra two days and ghould be an extension rather than an inclusion and variation,
goes up to 12 days, they can use it in any combination thelpecause there are so many variations that exist now. Some
like. have sick leave that is accumulated and is able to be carried

The Hon. Carolyn Pickles interjecting: on to the next financial year. Others do not have that. Others

The Hon. M.J. ELLIOTT: The extra flexibility or the lose their sick leave provisions when the financial year runs
potential for that flexibility is not a loss. | understand theout.
honourable member’s concern and | am not saying the issue Some can accept their provisions by way of cash. | do not
is not one that will not deserve further attention, but it has taccept this, and this is the problem | have with enterprise
be seen at least as an improvement on the current situatiomgreements: some employers encourage members to cash in
| agree absolutely with the Hon. Carolyn Pickles that atheir sick leave and | do not encourage it. Sick leave should
present sick leave does not cope with the fact that more oftdpe used for sick leave only and the Hon. Carolyn Pickles
than not it is the woman who ends up having to look after notmakes the point that, if in enterprise bargaining arrangements
just her own sickness but that of everyone else as well. Thageople are encouraged to cash in sick leave, people come to
is partly a societal problem and that will take time to fix, andwork sick and pass on infectious diseases to other people
it is also a reflection of the current reality. simply to get the monetary benefit. Usually that occurs under

I do not disagree that there is a problem, but this isawards and agreements that are lower than what is regarded
certainly not making it worse. Perhaps the flexibility offersas community standards. | just want to raise those points.
some small pluses. The Hon. Ms Pickles’ major concern ihey do not need a response because they are statements.
that this having been done, the Government might say, ‘We The Hon. R.R. ROBERTS:The Attorney-General in his
have done this,’ and following the report that the committeeexuberance started to run a few red herrings around and it has
is going to make, the Government might say, ‘We do noted to something different. The Hon. Carolyn Pickles has
need to do anything else because we have already domaised the issue of sick leave, and this clause is a pre-emptive
something.’ | understand that concern as well. We couldtrike to avoid a certain situation. An enterprise agreement
almost prepare the Minister’'s response for when that timean be made. Test cases are run by the ACTU for family
comes, because it will be pretty predictable—just as predicteave. We have the phenomenon these days where more and
able as Dean Brown saying, ‘Things are worse than wenore women are out working and there is a requirement to
expected. Nevertheless, | do not intend an amendment at thisaintain those family ties from time to time. In a number of
stage but the matter in my mind is still open. areas family leave has been written into agreements and

The CHAIRMAN: We are progressing slowly. awards.

The Hon. T.G. ROBERTS: Some things need to be put  The ACTU has recognised the trend as is normally the
on the record and, when people start to read the debate, thegise where the unions see trends before the employers and
can look at what the intentions are and what can be achievethey mount a case. This clause is not about giving flexibility
The Bill includes provision for the enterprise agreement tdut about providing the employer with the opportunity, if the
be in writing. Some awards and agreements also havease is won by the ACTU, and there is some likelihood of
provision for second languages. Is the Attorney going tdhat occurring, to say, ‘Yes, that case has happened, but we
encourage the display of awards and/or agreements in anothase not going to put that in the enterprise agreement because
language where another language is predominantly spokey®u'’ll be covered under another section.’

The issue of three years going to two years has been This provision is a pre-emptive exclusion for that class of
addressed by the amendment, and that is a good move worker. The Attorney-General also commented about why
terms of the flexibility required, particularly with the enterprise agreements ought to remain secret. The award
changing nature of work. Three years is too long for agreesituation has to be there for the public interest and for
ments and they need to be able to be varied. There needsdomparison of safety net standards. The Attorney is saying
be a clarification of the process before the end of thehat the award must be there for everyone to see so that the
agreement runs out. | would like to have seen the variatiostandard, which we have now agreed, will be the safety net
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provision for the enterprise agreement and will be availablé&aren Petney GME 24 908
for everyone to see in the interests of the public. He is thedennifer Verner GME 24 908
saying, ‘But we can make a little clandestine deal over her&°Pert Luppino GME 20244

; ; ; 1. What are the names of all officers currently working in the
If we are going to have freedom of choice, under whichq . o¢ 46 Attorney-General?

the Liberals claim people can make choices, they oughtto be 2~ what are the names of all Ministerial Assistants employed in

able to make those choices upon the basis of propehis Minister's office and which officers have tenure and have been

information and not hide one lot away, picking the bones ou@ppglnted under the Government Management and Employment
of the best of the other and bringing that into agreementé‘ct:_'3 Wh h | d h ion detail
hile excluding other aspects. The Attorney argued wh i at are the salary and any other remuneration detalls
whi 9 pects. y arg felative to each officer?

employers always say about processes and trade information The Hon. K.T. GRIFFIN:

turning up in agreements. The Attorney says that this coultNAME STATUS SALARY
well happen. That is again based on the myth that the Liber&ynne Stapylton Ministerial 72000
Government has come up with something new in enterpris 'Sr?]?_'rﬁgﬂe Ministerial 51400

! y Ministerial 32682
agreements. But they have been around forever. The L|berggcretary GME 46 125
Party is like a kid that has discovered something new—bubdministrative Officer GME 34 850
it has all been done and seen before. We have been througgrliamentary Clerk GME 31058
all that and the Government is not doing anything new of!erk (part-time) GME 12 966.50
unique. The fact of life is that those trade secrets ané:OrlreSFjondence Clerk GME 23484

; 4. The Hon. CAROLYN PICKLES:
processes do not turn up in the agreements. They are part of 1. What are the names of all officers currently working in the

the negotiating process which determines what the agreemegice of the Minister for Transport, Minister for the Arts and
will be and what it says. It is an absolute red herring toMminister for the Status of Women?
suggest that they turn up in agreements. 2. What are the names of all Ministerial Assistants employed in

The Attorney-General is getting fussed about the time ithis Minister's Office and which officers have tenure and have been

. . - . e o, appointed under the Government Management and Employment
is taking to deal with this clause. We did fix some positions >

but then he started to make wild allegations and made outthat 3. \What are the salary and any other remuneration details
the Government was doing something for the working womerelative to each officer?

of South Australia by giving something that we have been The Hon. DIANA LAIDLAW:

able to negotiate in many enterprise agreements and awar STATUS SALARY
. L . e Roache Ministerial 75 000
throughout the State. That is not an addition; that is a blockgtenn pPearce Ministerial 51 400
in case the Federal court rules for family leave. That is whaPenny Reader Harris Ministerial 51300
it is all about. The Hon. Ms Pickles has picked it exactly inCynthia Richardson Ministerial 33313
one hit. In one contribution she has unmasked the Attorne;@ﬁ?é‘&%lﬁug'r?gford GMl\;I”éSte”a' 4221045253
General in this attempt to deceive the public. lan Schap%l GME 34 850
The Hon. M.J. Elliott's amendments carried; the Hon.pebbie Pieper GME 29008
K.T. Griffin’s amendment negatived; clause as amendetlyndall Edwards GME 21 986
passed. (+ $319 academic allowance
Sue Worrell GME $20 808
Clause 74 passed. . . . (+ $406.90 first aid allowance)
Progress reported; Committee to sit again. Andrea Glasson GME $15 650
. 5. The Hon. CAROLYN PICKLES:
[Sitting suspended from 12.55 to 2.15 p.m.] 1. What are the names of all officers currently working in the
Office of the Premier and Minister for Multicultural and Ethnic
Affairs?
QUESTIONS ON NOTICE 2. What are the names of all Ministerial Assistants employed in

this Minister’s Office and which officers have tenure and have been
The PRESIDENT: | direct that written answers to the app’g)lnted under the Government Management and Employment

; : o ct?
following questions, as detailed in the schedule that | noW "3 \yhat are the salary and any other remuneration details

table, be distributed and printed lfansard Nos 2 to 14. relative to each officer?
The Hon. R.I. LUCAS:
MINISTERIAL OFFICERS NAME STATUS SALARY
Sue Dobbins GME 24908
2. The Hon. CAROLYN PICKLES: Pam Attwood Ministerial 44793
1. What are the names of all officers currently working in the + 15% in lieu of overtime
Office of the Minister for Education and Children’s Services? Jim Bonner Ministerial 60 000
2. What are the names of all Ministerial Assistants employed irLoretta Battistella GME 26 958
this Minister’s office and which officers have tenure and have beerCaragh Broderick Ministerial 32000
appointed under the Government Management and Employmenyn Byrne (0.6 FTE) Ministerial 19 609
Act? Kevin Donnellan Ministerial 64 809
3. What are the salary and any other remuneration detail®at Guerin GME 26 958
relative to each officer? Bronwyn Ellis Ministerial 40 000
The Hon. R.I. LUCAS: Stephanie Gregory Ministerial 32000
NAME STATUS SALARY Michael O’'Reily Ministerial 69 000
Denis Ralph Ministerial 75 000 John Scales Ministerial 60 000
Catherine Boomer Ministerial 51 400 Robyn Wight Ministerial 42 000
Warren Jones GME 50 300 Yasmin King Ministerial 72 500
Rita Fameli GME 31058 Richard Yeeles Ministerial 76 419
Suzanne Harley GME 31058 Carmen Huddy (0.4 FTE) GME 9 266
Anne Lambert GME 31 058 Murray Happ Ministerial 32 000

Elise Moore GME 24908 Steve Thomson Ministerial 26 000
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6. The Hon. CAROLYN PICKLES:
1. What are the names of all officers currently working in the
Office of the Deputy Premier and Treasurer?

2. What are the names of all Ministerial Assistants employed irL. Burton

this Minister’s Office and which officers have tenure and have bee
appointed under the Government Management and Employme
Act?

957

C Bauer Ministerial 51 400
A Ruston GME 37 940
F Whyte GME 32682

GME 31058
IC Stockbridge GME 25243
OtMerchant GME 25243
N March GME 22034

3. What are the salary and any other remuneration details

relative to each officer?
The Hon. R.I. LUCAS:

NAME STATUS SALARY
John Chapman Ministerial 65 000
Debbie Read Ministerial 55000
Geoff Vogt Ministerial 51 400
Helen Dunham Ministerial 32682
R Rechner GME 43 885
S Lane GME 26 281
T Newman GME 22 446
N Skrinnikoff GME 21087

7. The Hon. CAROLYN PICKLES:

1. What are the names of all officers currently working in the
Office of the Minister for Industry, Manufacturing, Small Business
and Regional Development and Minister for Infrastructure?

2. What are the names of all Ministerial Assistants employed iny njcEachern
this Minister’s Office and which officers have tenure and have beery

appointed under the Government Management and Employme
Act?

3. What are the salary and any other remuneration detail
relative to each officer?

The Hon. R.I. LUCAS:

10. The Hon. CAROLYN PICKLES:

1. What are the names of all officers currently working in the
Office of the Minister for Mines and Energy and the Minister for
Primary Industries?

2. What are the names of all Ministerial Assistants employed in
this Minister’s Office and which officers have tenure and have been
appointed under the Government Management and Employment
Act?

3. What are the salary and any other remuneration details
relative to each officer?

The Hon. K.T. GRIFFIN:

NAME STATUS SALARY
S Matthews GME $37 515
A Foley GME $29 008
G Miller GME $29 933
A Roberts GME $22 305
Ministerial $37 000
Ferris Ministerial $65 000
A scott Ministerial $54 000
S 11, The Hon. CAROLYN PICKLES:

1. What are the names of all officers currently working in the
Office of the Minister for Emergency Services and Minister for

NAME STATUS SALARY Correctional Services?
Liz Blieschke Ministerial 72 000 2. What are the names of all Ministerial Assistants employed i
Denise Keane Ministerial 51500 oo e il ploypain
Gudrun Hanke Ministerial 32 682 this Minister’s Office and which officers have tenure and have been
David Abbott v Py appointed under the Government Management and Employment
2
Helene Thomas GME 29 008 ACté What are the salary and any other remuneration details
Kim Hunter GME 24908 : - Y y
Desi Stergiou GME 22 305 relative to each officer?
The Hon. K.T. GRIFFIN:

Rachel Kennedy GME 18624 NAME STATUS SALARY

8. The Hon. CAROLYN PICKLES: KB Ministerial - 51400,

1. What are the names of all officers currently working in the| Mcu:']émg am Mill’l?ISSt(t':‘el’irél? 38310
Office of the Minister for Employment, Training and Further M Newman Ministerial 70 000
Education and Minister for Youth Affairs? Barrie GME 42025

2. What are the names of all Ministerial Assistants employed inf¢ (+ $1435 higher dut
this Minister’s Office and which officers have tenure and have been loading) 9 Yy
%pc)?’;)mted under the Government Management and Employmeta Cave GME 23 168

3. What are the salary and any other remuneration detail Gonkzaleé GME 23 165
relative to each officer? Lockwoo GME 26 958

The Hon. R.l. LUCAS: V Morris GME 26 958
NAME STATUS SALARY D Thomas GME 34 850
Bruce Lindsay Ministerial 68 000 )
Samantha Murphy Ministerial 25000 12.  The Hon. CAROLYN PICKLES: o
Andrew Blyth Ministerial 25 000 1. What are the names of all officers currently working in the
Melissa King Ministerial 55 000 Office of the Minister for Health and Minister for Aboriginal
Bret Morris GME 46 125 Affairs? o ) .
Roy Bargwanna GME 34 850 2. What are the names of all Ministerial Assistants employed in
Rosemary Schultz GME 31 058 this Minister’s Office and which officers have tenure and have been
Catherine Radtke GME 26 958 appointed under the Government Management and Employment
Julie Hyland GME 23484 Act? _ _
Penny Simmons GME 23572 3. What are the salary and any other remuneration details
Kirsten Klomp GME 20563 relative to each officer?
Robyn Wall (0.4 FTE) GME 10373 The Hon. DIANA LAIDLAW:

NAME STATUS SALARY

9. The Hon. CAROLYN PICKLES: Maxine Menadue GME 46 125

1. What are the names of all officers currently working in the John Hawkes GME 42 025
Office of the Minister for Tourism and Minister for Industrial Robyn North SAHC Act 34081
Affairs? Prov_wdenza Falanga SAHC Act 26 958

2. What are the names of all Ministerial Assistants employed ifNadia Calabro SAHC Act 24908
this Minister's Office and which officers have tenure and have beerferesa Marks SAHC Act 20 244
appointed under the Government Management and Employmeiteter Rice Ministerial 51 400
Act? Stephen Wade Ministerial 44793

3. What are the salary and any other remuneration details (+ 15% in lieu of
relative to each officer? overtime)

The Hon. K.T. GRIFFIN: Helen Goerecke Ministerial 29711

NAME
P Anderson

STATUS
Ministerial

SALARY
75000

(+10% in lieu of
overtime)
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13. The Hon. CAROLYN PICKLES: GAMING MACHINES
1. What are the names of all officers currently working in the

Office of the Minister for Housing, Urban Developmentand Local -~ The Hon. R.l. LUCAS (Minister for Education and

Government Relations and Minister for Recreation, Sport an . , . . . .
Racing? Children's Services): | seek leave to table a ministerial

2. What are the names of all Ministerial Assistants employed irStatement made in another place today by the Deputy Premier
this Minister’s Office and which officers have tenure and have bee@nd Treasurer on gaming machines.
appointed under the Government Management and Employment | eave granted.

Act?

3. What are the salary and any other remuneration details
relative to each officer? AMBULANCE SERVICE

The Hon. DIANA LAIDLAW:
NAME STATUS SALARY The Hon. K.T.. GRIEFIN (Attorney-General): | §gek
Michael Geddes Ministerial 75 000 leave to table a ministerial statement made by the Minister for
Geoff Dodd Ministerial 51 500 Emergency Services in the other place on the ambulance
Amanda Lynch Ministerial 51 400 service.
Lenore Triplow Ministerial 32682
Tina Lloyd SAHT Act 50 884 Leave granted.
Anne MacMahon GME 46 125
Carmela Ferraro GME 33313 CONSUMER LEGISLATION
Carolyn Synch GME 29008
E|enay0u3’chaire|” GME 250933 The Hon. K.T. GRIFFIN (Attorney-General): | se_ek
Marianne Ellis GME 26 958 leave to make a ministerial statement on the review of
Cathie Seal GME 23 484 consumer legislation.

. Leave granted.
14. ~ The Hon. CAROLYN PICKLES: The Hon. K.T. GRIFFIN: | am conscious of the time

1. What are the names of all officers currently working in the .
Office of the Minister for the Environment and Natural ResourcesmVOIVed' As a result, | seek leave to have the statement

»

Minister for Family and Community Services and Minister for the incorporated irHansardwithout my reading it.
Ageing? Leave granted.
2. What are the names of all Ministerial Assistants employed in : o
this Minister’s Office and which officers have tenure and have bee%‘] When the Liberal Government came to office it was clear that

h outh Australians wanted not only a change in government but a
2%?,?”6(’ under the Government Management and Employmef,ange in direction. Since being sworn in it has become even clearer

3. Wh h | d h ion d .Ithat public servants, as well as the business and professional
relafive to 2;3&60%; r§>a ary and any other remuneration detailsommunities and the wider South Australian community, all wanted
: : firm leadership. Such leadership involves giving South Australians
The Hon. DIANA LAIDLAW: a vision for the future, setting goals and making decisions.

NAME STATUS SALARY It means changing priorities and identifying what the real role and
Scott Lowry GME 37515 function of the government should be in the late twentieth century
Lea Addy GME 34081 as we move to a new century. It does not mean that we should be
Kim Gardner GME 25933 passing laws regardless of the impact upon the business and
Nikki Farquhar GME 20563 professional community or consumers and others.
Nada Popovic GME 20 244 Ideas about regulation have changed significantly over the past
Chris McArdle GME 21127 20 years, even the past 10 years. What has really brought the issue
Sandy Kluge GME 24908 of regulation into focus is the much greater pressures for Australian
John Scanlon Ministerial 75 000 and South Australian business to compete internationally as to prices,
Liz Wilson Ministerial 50 000 standards and service. Itis in this context that the issue of regulation
Philippa Schroder Ministerial 51 400 assumes some significance because, when governments regulate,
Marilyn Shaw Ministerial 32 682 such regulations will always impose costs and burdens.

Because of this the State Government has taken a very strong

PAPERS TABLED position on examining deliberately, carefully and in consultation with

those affected by regulation, all regulatory frameworks.
. . To facilitate this examination in the Consumer Affairs area of my
The following papers were laid on the table: responsibilities, | appointed a team to review all consumer legisla-
By the Minister for Transport (Hon. Diana Laidlaw)— tion. That Legislative Review Team is chaired by Jennifer Olsson—a
. . . senior solicitor of the Crown Solicitor's Office and comprises
Committee Appointed to Examine and Report on Abor-  goyernment officers including the Commissioner for Consumer
tions Notified in South Australia—Report, 1993. Affairs— Tony Lawson, the current Commercial Registrar—
Nurses Board of South Australia—Report, 1992-93. Bronwyn Blake, Manager of the Legal Unit—Susan Errington and
Commissioners for Charitable Funds—Report, 1992-93. Manager of Special Projects—Kaye Chase. In addition, three people
Public Parks Act 1943—Report re Disposal of S.N. Davey from the private sector with expertise and experience in consumer

_ Reserve, Port Adelaide. affairs matters make up the Review Team. They are Robert Surman,
District Council By-law—Victor Harbor—No. 2— who has been in private legal practice for many years and is now
Animals and Birds. Senior Legal Manager, Government Relations with the Credit Union
Services Corporation (Aust) Ltd; Robert Sidford, who is a former
STATUTORY AUTHORITIES REVIEW Commercial Registrar and is now the Executive Director of the
COMMITTEE Institute of Conveyancers; Steven Trenowden is another former

Commercial Registrar who has also held other senior government
- . posts and is currently a partner with a private legal firm. You would
The Hon. R.I. LUCAS (Minister for Education and  gbserve from this membership of the Legislative Review Team that
Children’s Services):| move: there has been an attempt to establish a partnership approach, private

That pursuant to section 14 of the Parliamentary Committee§e°.}_?]r atnd g%verrt;ment, to the_tasIt<H ) dh q
(Miscellaneous) (Amendment) Act 1944 the following members be, € leam has been overseeing tne review process and has ensure
appointed from 1 July 1994 fo the Statutory Authorities Review hat there has been consultation with those likely to be affected,
Committee: the Hons L.H.Davis. A.J. Redford. J.F. StefaniParticularly those in the private sector. Indeed, the outcomes of a
Anne Levy and T. Crothers. o LT 'major forum at which key industry figures gave their views on

; -’ ’ necessary changes to legislation have been drawn upon by the

Motion carried. Review Team in their deliberations.
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| set a six month time frame to undertake this review as Isentations both to me and to the then government for professional
regarded it as one of urgency. associations to play a more significant part in the administration of
Concurrently with the establishment of the legislative review, Itheir industry and profession.
released a policy framework for Fair Trading in South Australia. The = Some of the key issues for change they have raised with me over
policy objectives not only provide the framework for the legislative time include:-
review but also extend to the operations of the Office of Fair- Whether there continues a need to licence hotel brokers, manag-
Trading, now known as the Office of Consumer and Business ers and salespersons.
Affairs. This name change which includes reference to business and Whether the Commissioner for Consumer Affairs should be
consumers is also a reflection of the Government's priorities for the  responsible for issuing a practising certificate on the recom-
consumer affairs agency to provide a much more balanced approach mendation of a body, or a representative body, exercising similar
in its dealings with businesses, consumers, landlords and tenants. functions in relation to the real estate area as the Board of
Accordingly, the Office of Consumer and Business Affairs more  Examiners exercises for legal practitioners.
accurately reflects the combined role of the Office in providing- Whether the peak industry bodies play a major part in the com-
services, advice and assistance to businesses and consumers as welplaints resolution process.
as working with both groups on policy and other initiatives. Whether the role of the Commercial Tribunal should be restricted
Turning now to the Policy Objectives framework, | consider it to appeals or disciplinary process.
worth expanding on this to give a very clear idea of the principles  Whether the surveillance of the real estate industry in relation to
which are guiding the conduct of the legislative review. | quote: trust accounts should be managed by the industry.
To ensure that an environment is established in which consumers, In the Residential Tenancies area, the three main areas of concern
businesses, tenants and landlords can act with confidence afglate to overpayment of rent and period of notice to tenants to quit,

certainty, the Policy Objectives framework will achieve the and the time taken to resolve these matters.

following:

These and other issues raised through consultations and sub-

To return to basic principles to determine whether an activity ofmissions have been addressed in the new Bills, and | would now like
behaviour should be controlled or prohibited, whether legislatiorto provide an overview of these.

is necessary and how we can best achieve the goal if some The occupations covered in the current Act, will be the subject

control is necessary.

To review the legislative framework and remove outdated
provisions and streamline all regulatory frameworks to ensure
that they are clearly directed at achieving "fair dealing” and will

of three separate Bills, and there will be a fourth Bill regulating
real estate and conveyancing provisions.

The Land Agents and Conveyancers will move from a licensing
system to a registration system which is based on an administra-

avoid unnecessary cost burdens to both business and consumers.tive system, whereas licensing is based upon a quasi-judicial

To undertake genuine consultation with interested parties and
provide opportunities for the community to raise issues for
consideration in the overall review.

To promote industry self-regulation, co-regulation and codes of
conduct (which include effective complaint and dispute resolu-
tion mechanisms) as effective alternatives to government
regulation in order to improve market behaviour and service
delivery to the community.

To provide educational programs, in co-operation with business,
on fair trading principles and encourage business and industry
bodies to provide educational material and advice which
promotes fair trading and informed customers, and which contri-
butes to a fair, effective and competitive workplace. .
To restructure the Office of Consumer and Business Affairs to
ensure the provision of streamlined, efficient, responsive and

system which has regard to a person’s fithess and propriety to
hold a licence. This will be far more streamlined and efficientin
its operation than the current licensing system. It will also set a
standard of competence and fitness for occupational entry and
will recognise the legitimate public interest in the continued
imposition of education and probity standards for agents and
conveyancers, and it will also result in a simplification of the
related bureaucracy.

The Conveyancers and Land Agents Bills incorporate mecha-
nisms for the involvement of these industries in the active
enforcement of the duties of agents and conveyancers, including
the monitoring of trust accounts.

Further, the new Bills give the Commissioner power to appoint
a person as temporary Manager of the business of a land agent
or a conveyancer where necessary, similar to arrangements under

relevant services to business and the community.

While the Legislative Review Team is reviewing all consumer
legislation, | requested that priority be given to the Land Agents;
Brokers and Valuers Act and the Residential Tenancies Act, with
concurrent reviews of all other legislation also occurring, but not at
the same pace. .

For example, in respect of credit laws, they are already the
subject of examination by the Standing Committee of Consumer
Affairs Ministers and | am pleased to inform you that | have already-
indicated my support and the Liberal Government’s support for the
regulatory framework proposed in the Uniform Credit Bill. be administered under the provisions of the Fair Trading Act.

In conjunction with that, however, there will be the need in South | referred to the fact that the new registration system, as a
Australia to examine whether or not there should be or shouldeplacement for the existing licensing system, will be administered
continue to be the licensing of credit providers or whether some othdsy the Commissioner for Consumer Affairs, in lieu of the Com-
mechanism to identify credit providers for the purpose of disciplinemercial Tribunal. A registration system obviates the need for the
if that remains necessary, is appropriate. A final draft of the Uniformhearing of objections by the Tribunal which will have the effect of
Credit Bill is due shortly and it is anticipated that it will be intro- significantly reducing the workload of the Tribunal. Similarly, the
duced in the Queensland Parliament some time this year and into owork arising from that part of the existing Act relating to Valuers
Parliament sometime after that with a possible implementation dateill also be lost if the Valuers Bill is passed by Parliament.
of August 1996. In light of this, | foreshadow that the provisions of the old Act

The Retirement Villages Amendment Act has now been passeavhich referred matters to the Commercial Tribunal will be replaced
following extensive consultation with all the key stakeholders—itand these matters will be transferred to the District Court in the new
will provide an effective vehicle for the protection of those who live Bills. It is envisaged that the Division of the District Court which
in retirement villages. will hear disciplinary proceedings arising under the Bills will be the

Builders Licensing, Second-hand Motor Vehicle DealersAdministrative Appeals Division of the District Court, and the few
Licensing, Commercial Tenancies legislation, Inquiry Agentsremaining civil matters in the Bills which were formally heard by the
legislation and a number of other pieces of legislation are also to bEommercial Tribunal will be heard by the Civil Division of the
reviewed. The new Uniform Trade Measurement Act has som®istrict Court.
problems in its administration and that is something that the Review As | indicated | set a goal of having the review of all legislation
Team will also examine as part of the review process. completed within 6 months and in particular to have new legislation

The reason for the priority being given to the Land Agents,dealing with land agents, brokers and valuers as well as with
Brokers and Valuers legislation is that even in Opposition the Realesidential tenancies into Parliament in this session. The complexity
Estate Institute, the Institute of Conveyancers and the SA Chaptef the exercise has been far greater than first envisaged, but the
of the Institute of Valuers and Land Economists had made repregrogress which has been made by the Review Team in completing

the Legal Practitioners Act for the management and supervision
of legal practices.

The new registration system will be administered by the Com-
missioner for Consumer Affairs, in lieu of the Commercial
Tribunal.

In respect of the valuing profession a system of negative
licensing will be introduced without any diminution of the
existing standards of conduct or qualifications.

Present provisions relating to rental accommodation referral
businesses, will be incorporated in a Code of Conduct which will
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the review of these two major Acts, is most commendable and The Federal Bureau of Consumer Affairs has adopted our code
worthy of praise. To date considerable consultation has beeas a basis for developing a national code and | am particularly proud
undertaken with key stakeholders on the desired changes to thesEour continuing work in this area.

Acts, and submissions have also been received from a wide range of South Australia’s proud record of achievement in consumer
industry and consumer groups and individuals. education is continuing.

In order to save valuable time the Review Team decided withmy One highlight of that work is the public release of the National
concurrence to by-pass the development of green papers fétrimary School Consumer Education Project. o
consultative purposes. Instead, the development of draft exposure A national Working Party, chaired by South Australia, with
Bills was the preferred option, thus enabling people to review theepresentatives from a number of State and Federal agencies has
proposed new provisions. organised the production of a series of four booklets and accompa-

Obviously, there is a need for more detailed consultation to occufying videos dealing with consumer issues.

and this opportunity will be provided in the recess between the This sortof preventative, long-term activity, designed to produce
sessions of Parliament. more informed consumers of the future, will always be a priority for

While the outcome of the legislative review is most important in the Office and | foreshadow that efforts designed to make traders

terms of the future regulatory framework to be administered by thénore aware of their obligations under fair trading legislation—to
Office, the operational and organisational structures are also veRFovide certainty in their day-to-day business operations and to
important and indeed an essential and complementary requiremeficvent problems from arising in the first place—will have an
for the proposed changes to be truly effective. Accordingly, | would¢réased priority in the new Office.

like to devote some time to elaborating on the organisational changcena-lr—]h%relnis;n %rlgrs]sut[]ee;%r ‘;gagggl Sa][‘o(: (I:r¥evl?1ntetc; vl\(/gﬁ?tgg\gggréhtﬁtat
process which is also being undertaken. ge. g prop ge,

The new organisation which is based on the recommendatio { ﬁgo(;/err?_mﬁnt handkl)s nr?t adeadening %ntc)i destructive rlland, but 'Sh
of the Tilstone Review will include four main areas: and which assists both consumers and business to relate to eac
. . : - : ” . other and to deal fairly and openly with each other in the market-

- Business and Occupational Licensing—which will be reSF’O”Sf'blggce. The government will not be sponsoring a ‘them-and-us’ atti-
for business and occupational licensing services to the businesgge with the government taking only the consumers’ line or only
community. ) o ) _abusiness line. Consumers and industry will have to make a more
Residential Tenancies—which will be responsible for the provi-concerted effort to try to resolve their problems without the
sion of support to the Residential Tenancies Tribunal, administrantervening and heavy hand of the government and that will be good.
tion of bonds and the investigation of landlord and tenantror too long, many members of the community have relied too
complaints. heavily upon government in a whole range of areas, not just
The Consumer Affairs area will be responsible for the provisionconsumer affairs to do things for them rather than endeavouring to
of advice and services in response to general consumer cordo things for themselves. | do recognise and the government
plaints, trade measurement and compliance functions. recognises that there are some people who really are unable to help
The Policy and Education Services group will be responsible fothemselves, or in some instances really do need help because the
specialist support in areas such as economic and marketplaggstem has broken down. Above all, | want to see a balance in the
analysis, self-regulation and co-regulation, evaluation of policiegelationships between businesses and consumers.
and programs, legal advice and educational information and Obviously the way in which the Office of Consumer and
programs. Business Affairs is structured and managed will determine its
While this change provides a firm foundation for the newresponsiveness to community needs, and as | have outlined, positive

organisation, it is only a start and further streamlining will occur aschanges are well underway. | want to see industry take responsibility

the legislative changes take effect. for a greater level of education of those who carry on business in
As the office is now a Division of the Attorney-General's particular areas and the weight of the law in the form of criminal

Department, the corporate services functions of the old Departmeff©Secutions only brought to bear when itis a last resort.

of Public and Consumer Affairs and the Attorney-General’s As already stated, the government’s key objectives are to ensure

Department’s corporate services functions are being amalgamate! fair dealing occurs in an efficient, competitive and informed
P P 9 g arketplace where there is a balance between the rights of individual

Some of the other major measures which are being 'ntmduce@)nsumers, businesses, landlords and tenants, and develop a new and

include:- . . sustained approach to consumer affairs operations in South Australia.
- Development of a new service culture and a Customer Service

Improvement Program for all staff (headed by a new Customer
Services Manager) which will include the introduction of
customer survey forms located in all offices for completion by .
customers on a confidential basis. The Hon. DIANA LAIDLAW (Minister for

A new and updated telephone system to improve customefransport): | seek leave to table a ministerial statement
service and productivity of our staff, including the introduction made by the Minister for Aboriginal Affairs in the other place
of an 008 free service for consumers and business to reglstc?fn the Royal Commission into Aboriginal Deaths in Custody-

complaints and comments about the quality of service provide: . -
The introduction of credit facilities in all our offices. 1993 Implementation Report, South Australian Government.

The development of a new data base to collect vital information L€ave granted.

and statistics on major complaint areas and profiles on the types

of q(eogle making thehcomplaint. This will engblerfhe officf;:‘ to

make decisions on changes to systems and enhance effective

resource utilisation. QUESTION TIME

Name tags will be worn by all counter and field staff and name

plates will be placed on officers’ desks and work stations. SENIOR SECONDARY ASSESSMENT BOARD OF

A comprehensive training needs analysis will be undertaken and SOUTH AUSTRALIA

a Training Plan developed to meet the on-going skills required

to undertake the work of the office, for example: mediation  The Hon. C.J. SUMNER: | seek leave to make a brief

techniques, alternative dispute-resolution, conflict resolution . . P ]
investigation and prosecution technigues. explanation before asking the Minister for Education and

Most importantly—a strategic plan is being developed outliningChildren’s Services a question about SSABSA.

forward plans and priorities for the next two year’s operation. Leave granted.

There have also been a number of recent initiatives which ought The Hon. C.J. SUMNER: Recently there has been
to be mentioned briefly: considerable publicity about the problems with the treatment
- Inrelation to the Weight Control Industry a consultative commit- by, SSABSA of the 1993 SACE examination results. It has

tee (comprising representatives from the industry, healt . -

professionals and the Office of Fair Trading) has developed g)eben Cll(aC;med f[hat mané/ studer'lt;,'have been dlsadvantaglgedfby

voluntary Code of Conduct, which | formally released on 6 April @ breakdown in procedures within SSABSA. As a result o

1994, the problems experienced with the 1993-94 results release

ABORIGINAL DEATHS IN CUSTODY
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cycle, the SSABSA Board, at its February 1994 meeting, set The Hon. R.I. LUCAS: | will check the record for the

up a review of SSABSA's 1993 results procedures to reporhonourable member, if he wishes. It was the position that was

to the board at its April meeting. put to the Parliament by the Labor Government at the time.
I have been informed that the review established that The Hon. C.J. Sumner: Supported by the Liberal

serious problems exist in relation to staff morale withinOpposition.

SSABSA. This relates to a feeling that management of the The Hon. R.I. LUCAS: In relation to the questions, |

results processing was perceived by staff as not providing theng| have to check whether or not the review committee’s
tight supervision and coordination required during the criticaleport was made public. | will inquire of the presiding
weeks of the SACE cycle. There were also problems ifnemper, Miss Judy Roberts, to see whether it was made
communication between sections of the staff. The D'reCtobuinc and, indeed, whether it can be made public.

of SSABSA informed the board at its April meeting of the Secondly, in relation to the 1993 results, yes, every effort

decisions taken by him in relation to staff changes to begiri'g being made by SSABSA, its staff and the board, as |
implementation Qf. the recpmmendatlons of the FeVIWynderstand it, to try to ensure that the problems that were
However, the decisions relating to staff were taken before th perienced with the round of 1993 results will not recur in

board had even read the final recommendations and involvef£94 Substantially, the issues related to major systems
shuffling the positions of existing senior staff, some of whom roblems in the wa)} it processed the aggregation of results

must have had supervision responsibilities for areas of th nd the scaling of results for university entry. The first part

organlsatlc_)trr]] where serious Iproblﬁmstﬁccur. lI)? other wordsye e hrocess, which is the straight assessment on a subject
persons with supervisory roles when the problems occurreglyp e, ement score of the individual subjects, went relatively

have been allowed to continue in those roles. . .
. > . ell when compared to the scaling and aggregation process,
Further, | have been advised that the appomtment§ did ng¥hich is done for the universities to assist them with respect
follow the procedures outlined in SSABSA's own policy for to university entry

short-term acting positions. My questions to the Minister are: In relation to the 1994 . dati
1. Was the report on the review of the 1993 SSABSA n refation o the experience, some recommenadations

: . : de. | will certainly check again with the presiding
results procedures made public? If it was not made publ|cWere ma h o
will the Minister now table a copy of the report, and, if not, rhember of SSABSA, but my understanding of the decisions

why not? that have been taken is somewhat different to the information

2. Can the Minister assure the Council and the people olpat has been provided to the Leader of the Oppqsition in
South Australia that all required steps, short, medium an{f/ation to staff changes. | understand that, at least in one or
long term, will be taken in time to enshre thét the serioudo significant areas which related to the review committee

: . reports and which also related to the supervisory role that
\?Vriﬁt)nlgtn;sc\clxl/jp(;g;)iﬁgurred In the 1993 results release CyCIr?eeeded to be conducted by some senior staff of the 1993

3. Does the Minister believe that extra resourcing will beround of results, staff changes had been made. But, as | said,

required to implement the recommendations? If so, what idy understanding is somewhat different to the information

the extent of this resourcing and how will it be provided? given to the Leader of the Opposition. | will check that and

4. Can the Minister assure the Council and the people j\ﬁ:ﬁewmmﬁﬁgrgquar{%gnthe parliamentary break to provide

South Australia that recommendations relating to th . .
management structures of SSABSA will be fully implement- I relation to resources, as the Leader of the Opposition
ed and that a culture of client service will be established witfVill know, that is obviously subject to the budget discussions
students and with schools? of 1994-95. Certainly, there is a view in the report which says
The Hon. R.I. LUCAS: As | have said publicly on a that there might need to be some short-term top up of
number of occasions, | am politically impotent in relation tofe€Sources to try to get the systems up and going again, as
the internal machinations of the Senior Secondary Asses8PPosed necessarily to long-term financial assistance and
ment Board of South Australia. The structure of the relationSUPPOrt. | am awaiting a formal submission from SSABSA
ship between the Minister for Education and Children'sif thatis the case. Upon receipt of that formal submission we
Services and the SSABSA Board is that there is no power givould certainly discuss it with SSABSA and with Cabinet in
direction and control, the Minister does not appoint theelation to vx_/h_ether or not it can be factored into the 1994-95
presiding member and the Minister does not even appoirudget decisions.
members to the SSABSA Board. Certainly, from my viewpoint, | will do all I can, if | can
The Hon. C.J. Sumner:But you provide the money. be assured that this is the only way of getting the 1994 results
The Hon. R.l. LUCAS: The taxpayer, through the processed correctly, and if there is no other option of
Minister, provides the money. There is no power to direct ofeordering priorities within the SSABSA budget, then that
control the SSABSA operation. It is an independent organiswill have to be an issue that Cabinet considers and considers
ation. The argument for that, | understand from the Labo€glosely, so that we can ensure that there are not hundreds, if
Party when in Government, was that because at that stageit thousands, of students who are put through some trauma
controlled the year 12 assessment process it was deemec@iad turmoil at the end of 1994 as they were put through at the
be important that it was not subject to political control andend of 1993.
influence and that it be seen to be—

The Hon. C.J. Sumner:Your view. WOMEN'S CENTRES
The Hon. R.l. LUCAS: No, that was your view; that was
the Labor Government's view in relation to the process. The Hon. CAROLYN PICKLES: | seek leave to make

The Hon. C.J. Sumner:Wasn't it your view as well? a brief explanation before asking the Minister for the Status

The Hon. R.I. LUCAS: | was not the shadow Minister of Women a question about community based women’s
at that time. centres.

The Hon. C.J. Sumner:It was the Liberal Party’s view. Leave granted.
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The Hon. CAROLYN PICKLES: The Women's Leave granted.

Community Centre at St Peters has been operating for over The Hon. G. WEATHERILL: In the Premier’s recent
17 years—I am not quite sure whether itis 17 or 20 years, butinisterial statement, released in conjunction with the Audit
a very long time—and provides a unique service as &ommission report, he made great play on the statement from
women’s community centre in South Australia. Importantly,the Audit Commission in relation to education in South
that centre services women from throughout metropolitamustralia, and | quote:
Adelaide. In fact, 75 per cent of centre users come from N I . o

. L . ; o convincing evidence has been presented which links South
outside the local area. The legal service, in particular, is Usegh stralia's high expenditure with improved outcome.
by women living considerable distances from the centre. The

provision of child care has also been a crucial part of thé/ly uestions to the Minister for Education and Children's

centre’s services and is vital for isolated women in the home>€rvices are:

Currently the women’s centre at St Peters receives an 1. Which member of the Audit Commission has formal
allocation of $45 000 through the women'’s unit attached tglualifications in relation to the education standards and the
the Minister for the Status of Women, approximately $12 oogeducation policy?
of which comes from Family and Community Services. The 2. If no member of the Audit Commission has formal
former Minister for the Status of Women, through a Laborqualifications in these fields, why are their anecdotal thoughts
Government, ensured funding through that budget line. being given so much weight by the Premier?

understand that the present member for Norwood strongly The Hon. R.l. LUCAS: | am the Minister for Education
supports the centre, as did the former member for Norwoodind Children’s Services in South Australia and | have to say
It is pleasing to see that there is continuity and support fothat in the six months | have been the Minister one issue |
this particular centre. Will the Minister demonstrate herhave raised with the Institute of Teachers, with principals’
commitment to community based women’s centres byssociations, and with other interested groups within educa-
guaranteeing future funding for the Women’s Communitytion is that the policies of the past 10 or 20 years in South
Centre at St Peters of at least current levels? Australia have left the education sector vulnerable. For so
The Hon. DIANA LAIDLAW:  The honourable member |ong, whilst we have put additional resources into education
would be aware that all policy advice and other matters inn South Australia, the interest groups or the lobby groups
relation to the Office for the Status of Women, which is thewithin South Australia have steadfastly refused to introduce
new name for what was formerly the Women’s Unit, areand accept evaluation systems or accountability systems,
being assessed at the present time. We are looking at whethehich demonstrate in an objective and accountable way the
we continue all the current services and roles or whether thetandards that are being achieved in terms of student learning
Office for the Status of Women should have a policy role, ancdutcomes here in South Australia.
not be there to support organisational functions, such as the Thgge lobby groups have been aided and abetted by Labor
St Peters centre. That is a matter being considered at th&oyernments and Labor Ministers for the past 10 or 20 years.
present time. | am aware that last year the former Minister fof, particular, when one looks at something as relatively
the Status of Women agreed to provide funding for this centrgjmple as the introduction of basic skills testing, something
following a decision by Family and Community Services notyhich is now being supported by the Labor Party in New
to continue funding for the community centre project, butgoyth Wales and in a number of other States of Australia, one
only continue funding for— sees that it has been steadfastly opposed in South Australia

The Hon. Anne Levy interjecting: . over the period of 20 years by either Labor Governments or
The Hon. DIANA LAIDLAW:  Yes, but only continue | ahor Oppositions.

funding for the occasional care services. Discussions willbe  The Hon. C.J. Sumner interjecting:
held with Family and Community Services, the St Peters The Hon. R.I. LUCAS: It s still the policy position of

centre, and with the local member in the next few Week§he Labor Party to oppose basic skills testing in South

about this matter. : > ;
Australia. If the Leader of the Opposition wants, in effect, to
The Hon. CAROLYN PICKLES: As a supplementary . = : . , o
question, does the Minister personally supp%?t the cont>iln |p_d|cate that thereistobe a chang_e in the Party’s position, let
: im come into the Chamber and indicate that the Party has

ance of the St Peters Women's Community Centre in It%nadeadecision in relation to supporting the Liberal Govern-

presentrole? ; . ; ; : . -
The Hon. DIANA LAIDLAW: | do not believe that it is ment’s policy of the |ntrodgct|or1 of. basic skills testing.
d The Hon. C.J. Sumner interjecting:

wise, at this stage, to indicate a personal view. | have aske )
for a review of all services and functions for which the Office  The Hon. R.I. LUCAS: It was released prior to the
for the Status of Women is responsible, and that is bein§lection—the last three elections.

undertaken at the present time. | do not want to prejudge The Hon. C.J. Sumner interjecting:

those findings. As | say, the whole role of the office isbeing The Hon. R.l. LUCAS: You do not have to be too smart
assessed, as to whether it should play a part in funding work out what basic skills testing is. | should have thought
community activities, or whether its role should be more inthat even the Leader of the Opposition would be capable of
policy terms and the implementation of policy objectives.working out what basic skills testing is.

Thatis as far as | can make any commitment at this stage.  The Hon. L.H. Davis: | do not know how he would go

on numeracy!
AUDIT COMMISSION REPORT The Hon. C.J. Sumner:That is why | am here and you

The Hon. G. WEATHERILL: | seek leave to make a are there.
brief explanation before asking the Minister for Education ~ The Hon. R.I. LUCAS: That is why you are in Opposi-
and Children’s Services a question about the Audifion.
Commission report. The PRESIDENT: Order!
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The Hon. R.I. LUCAS: So it leaves the education sector Weatherill's question again is that the audit commissioners
vulnerable to these sorts of judgments, because it is true twave asked exactly the same questions that | have, and they

say— got that particular response, because that is the sort of
Members interjecting: response | get from lobby groups when | speak to them. Itis
The PRESIDENT: Order! the criticism | have made of the system as well: if you want
The Hon. R.I. LUCAS: ltis true to say that when | as the to justify additional expenditure in any area, you need to be

Minister for Education— able to demonstrate to the community, the taxpayers and to
The Hon. C.J. Sumner interjecting: the Commonwealth Government that you are doing more for
The PRESIDENT: Order! the dollars you are putting in, and that in terms of student

The Hon. R.l. LUCAS: It is true to say that when | as learning outcomes it is worth the extra investment.
Minister for Education asked the education lobby groups to It is heartening to see a change in mindset now amongst
produce objective information as to where we are better isome leading educators in South Australia. One of the leading
relation to literacy and numeracy than all the other States anélboriginal educators in South Australia met with me in the
Territories of Australia, the Institute of Teachers and a varietypast month or so and put to me the point of view that he was
of other interest groups and lobby groups were not able ta very strong supporter of basic skills testing, because it
produce that information. So, it is therefore a fair question foenabled those who want to see more done in Aboriginal
anybody, whether or not they have educational specifieducation to demonstrate the effectiveness as they see it of
qualifications. their particular programs, so that if they can demonstrate that

Let us now refer to the four commissioners who workedthey are improving student learning outcomes they can go to
on the Commission of Audit. As | said | think in response tothe Commonwealth Government again and say, ‘These
a question from the Hon. Michael Elliott, it is not their task programs are working’ in terms of improved student learning
to be experts in either education, health, E&WS—which theyoutcomes ‘and you therefore need to continue to resource
are not—police or Correctional Services because— them and increase the resources in those particular Aboriginal

The Hon. M.J. Elliott interjecting: education areas.’ So with respect to all our new and existing

The Hon. R.I. LUCAS: Well, the simple facts of life are programs, we need to incorporate systems and measures of
that there is no one person on this earth who is an expergyvaluation and accountability into them.
other than perhaps the Hon. Mr Elliott—

The Hon. M.J. Elliott interjecting: PORT STANVAC

The Hon. R.I. LUCAS: Hold on, listen to the point | am ]
making. There is not one person on this earth who is an The Hon. M.J. ELLIOTT: | seek leave to make a brief
expert on education, health, correctional services, prison§Xplanation before asking the Minister representing the
information techn0|ogy’ and the whole 23 or 26 portf0|iOS,M|n|Ster for Environment and Natural Resources a quest|0n
whatever they are, that are part of the public sector. There @bout Port Stanvac dredging.

not one person who can be an expert in every one of those Leave granted.
areas. It was not their responsibility— The Hon. M.J. ELLIOTT: A research team from the

The Hon. Anne Levy interjecting: University of Adelaide is studying effects of the dredging of

The Hon. R.I. LUCAS: Exactly. It was not their responsi- Port Stanvac in Adelaide’s south by the Coast Protection
bility to be an expert in all those areas. They were meant t&ranch of the South Australian Department of Environment
be economists and accountants, people with a busineg§d Natural Resources. An article in the Adelaide
background, to give us, in effect, the information on the stat&Jniversity’s Adelaideamewspaper has so far revealed that
of the State’s finances. It is then—and this is the point | havéhe dredging seems to have repressed the biological activity
made all along—up to the Government, with the individualof the site. Dr Anthony Cheshire from the university’s Botany
Ministers representing their own particular portfolio areasPepartment is coordinating the project into the impact of
listening to the interest groups in their particular areas, t®road scale dredging on plants, animals and algae living on
make the decision about the Commission of Audit recommerthe sea bottom.
dations. The results can only be properly determined over time and

It is a nonsense criticism for the education sector to sayith more data collection. However, Dr Cheshire is reported
‘We did not have four teachers sitting up there doing theas saying that the Coast Protection Branch was unable to
Commission of Audit, for the health lobby to say ‘We did make funding available for full analysis of the results. It is
not have four nurses up there,’ for the police to say ‘Wehoped that funds will be available for a complete survey in
didn’'t have David Hunt doing it,’ or for whatever other lobby 1995.
group saying that there were not four separate people on the Dr Cheshire has reportedly suggested that all future
Commission of Audit who had a particular expertise in theirdredging operations be confined to the current site or to the
specific area or portfolio. north, because of important endangered sea grass meadows

It is simply not the way you conduct accounts of thewhich exist south of the current dredging site. There is
State’s finances. When you want to question the state of tr@vidence that the seagrasses have already been stressed by
State’s finances, you do not ask Mike Elliott, Chris Sumnegffluent outfall from Christies Beach. These would be at
or Rob Lucas; you get experts in the area of economicdurther risk from any extension of the dredge area. My
finance, business and accounting, and you ask them to maRgestions to the Minister are:
the recommendations on the state of the State’s finances and 1. Will the Minister ensure that funding is made available
then it is up to the Government to make the decision. for a full survey of the dredge site in the future?

The Hon. M.J. Elliott interjecting: 2. Will the results be made public?

The Hon. R.I. LUCAS: That is just nonsense. Itisthen 3. Will the Minister give an undertaking that any future
up to the Government to make the decisions in relation to thdredging operations will not encroach farther south into the
particular portfolio areas. The simple answer to the Hon. Miarea of endangered seagrass meadows?
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The Hon. DIANA LAIDLAW: | am familiar with the  missed it, | have not seen anything to indicate when Tony
article that has been referred to by the honourable membdrawson was appointed as Commissioner for Consumer
I will refer his questions to the Minister and bring back aAffairs. | understood that he was Acting Commissioner for
reply. That will be during the parliamentary break. | suspectConsumer Affairs or, as he has been described on radio, the
the reply will be forwarded directly to the honourable interim Commissioner for Consumer Affairs. My questions
member. to the Attorney-General are:

1. Can he indicate when Mr Lawson was appointed as
CONSUMER AFFAIRS Commissioner for Consumer Affairs, not in an acting or
__ interim capacity?

The Hon. ANNE LEVY: | seek leave to make a brief 2 f reports or draft Bills arise from the review, particu-
explanation before asking the Minister of Consumer Affairsjarly relating to residential tenancies, before the Parliament
a question about consumer affairs matters. resumes in August, will he make these available for consider-

Leave granted. ation and comment, as many consumer groups would prefer

The Hon. ANNE LEVY: | have had an opportunity to that something is before them on which they can comment
have a quick look at the ministerial statement which theather than making comments and submissions in a vacuum?
Minister had inserted illansardthis afternoon. As a minor 3. Would he consider having someone with a consumer
comment, | could indicate that it is perhaps a little churlishorientation and background added to the review team to bring
that the Minister is claiming as his achievements matters thahat perspective to the examination of the legislation?
were started by the former Government, and in this respect The Hon. K.T. GRIFFIN: Mr Tony Lawson’s initial
I refer to the investigation of the weight control industry andappointment as Acting Commissioner was for a period of six
the production of the national primary school consumemonths, and | think that expires at about 21 June. He was
education project, both of which were well under way befordnitially appointed with a view to undertaking significant
the change of Government. change within the agency, and particularly to implement a

| also notice that the Minister indicates that one of hisnumber of the changes proposed by the Tilstone report and
changes is that he is about to introduce credit facilities at alhiso to drive the process of reviewing legislation. His initial
Consumer Affairs offices. As he would probably know, | hadperiod of six months expires at about 21 June or there-
arranged that all Consumer Affairs offices were to introduceabouts—Ilate June, anyway—and the Government examined
credit facilities as from March of this year, so the change othe fact that he had initiated change and was making what it
Government is not bringing this about: it has delayed it by abelieved to be significant progress.
least two months. The Government assessed whether it would be appropriate

However, on more serious matters which are incorporatetb extend his appointment for a particular period of time in
in the statement the Minister discusses the setting up of théew of the fact that he was in the process of making these
review of all consumer affairs legislation and indicates whathanges, to enable him to see the changes through, or whether
he thinks is the broad nature of the review committee. It hag should start afresh. The view was taken, after some
been brought to my attention by numerous people that thergnsultation with staff and others in the community, that it
is no consumer representative on the committee; that all theould be preferable for him to see through the changes rather
people on the committee are either in the Government athan getting a new person in to really pick up where he
private sectors; and that their experience is certainly not sucdtarted. So, the Government took the view—and it is a
that it would bring a consumer point of view to the review. statutory appointment—that he should be appointed for a

A number of groups have also indicated to me that theyurther 18 months. He was appointed as Commissioner last
feel concerned that there are no green papers or discussi®hursday in Executive Council and that appointment should
papers on which they can comment. They are asked thave been in last weekGazette
provide submissions on, say, the Residential Tenancies Act, The Hon. Anne Levy interjecting:
but they do not know what it is they are meant to be discuss- The Hon. K.T. GRIFFIN: Well, it was done.
ing. Without some draft or discussion paper, they feel unable The Hon. C.J. Sumner: For how long has he been
to address particular concerns or to know what other peoplappointed?
may be putting with regard to particular provisions against The Hon. K.T. GRIFFIN: He has been appointed for
which they might like to put a counter argument. another 18 months.

| note that the Minister is introducing today four Bills ~ The Hon. Anne Levy interjecting:
which relate to land brokers, real estate agents, conveyancers, The Hon. K.T. GRIFFIN: | have no control. | do not edit
and so on, and he indicates that the idea is that these dralfte Networker
Bills will then be available for consultation during the winter ~ The Hon. C.J. Sumner:Why wasn't it advertised?
break. | appreciate that, and | am sure various bodies willbe The Hon. K.T. GRIFFIN: It doesn't have to be adver-
glad of the opportunity to comment on the Bills before usitised. You made a number of appointments to various
presumably with the idea that they can be changed when wepsitions without—
meet again in August. However, no draft Bill is foreshadowed The Hon. C.J. Sumner interjecting:
for the Residential Tenancies Act, about which a large The Hon. K.T. GRIFFIN: It is an appointment by the
number of people feel very strongly either that it should orGovernor and it does not have to be advertised. The Govern-
should not be changed and, as a consequence, a draft Bill orent took the view when it came to office, when the former
discussion paper will not be available during the break.  Commissioner moved to Industrial Relations and the

One other matter | raise in my explanation is that theGovernment had a reform process which it wanted to put in
review team includes Tony Lawson, who is described as thplace, that it did not have the time then to advertise, and it
Commissioner for Consumer Affairs. | have looked throughwas appropriate to put—
the Gazette—although not necessarily completely, and The Hon. Carolyn Pickles: What was his previous
certainly not today'sGazette—and, although | may have position?
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The Hon. K.T. GRIFFIN: Director of Corporate Services interest from all parts of the community to make comment on
in the Attorney-General's Department, and all the informatiorthem. That will be addressed.
I had was that he was doing a good job. So, we did not need | note in the ministerial statement that one date is wrong.
to advertise, and that was the rationale for making thé&keference is made to the uniform consumer credit legislation
appointment. to come into effectin August 1996. It is my recollection that

| accept responsibility for establishing the review team. Ithat should be August 1995. There has been some slippage
took the view that we could either have a representative bodj the consideration of the uniform legislation, and only the
and then we would draw from a number of agencies, and thether day | was required to vote on an extension of time for
experience that | have had and that the previous Governmeintroducing the Bill into the Queensland Parliament from
may well have had with representative bodies is that you alpril through to September this year, when it will be re-
have different positions and it is very difficult to reach aintroduced. There has been a bit of slippage in that, too.
concluded view on particular issues. The Government took The Hon. Anne Levy interjecting:
the view that therefore it would put people in from Consumer The Hon. K.T. GRIFFIN: Itis my understanding that it
Affairs and from the private sector, and the three people whwill be August 1995, but that is my initial reaction to the date
have been appointed from the private sector have previously the ministerial statement. If there is any change to that |
been in the consumer affairs agency so they do not come twill let the honourable member know.
this task without at least some experience.

The Hon. Anne Levy: They have some experience in SACON SEPARATION PACKAGES

business orientation but not consumer orientation. ] )
The Hon. K.T. GRIFFIN: One is Mr Robert Surman ___The Hon. T.G. ROBERTS: | seek leave to make a brief
xplanation before asking the Attorney-General, representing

f it Uni i hich certainly h i e . : .
prgrn;p(?érceti(ile Ubﬂ?zviixlcjzbwh;; z(i:e(r:;rllr;li/mgrs gebrgzlgcet?\%e Minister for Industrial Affairs, a question about SACON
i§]eparation packages.

because it is dealing with many thousands of consumers
Leave granted.

the credit union environment. h ) K1 ask .
Robert Sidford, from the Institute of Conveyancers, and The Hpr]. T.G. ROBERTS: qut wee I_as. ed, aquestion
f the Minister about the Audit Commission’s report on

Steven Trenowden. We took the view that it was better t&

have a purpose driven group that was set a task so thatql['langes to tendering practices for SACON. | asked a_bout
could prepare, after taking submissions and consulting, 42W Many employees that would affect. | have not received

proposed package of reforms, than to go through the greé‘m answer to that as yet, and I do not expect to, as it is OU'V
paper/white paper process and have representatives involvéVeek since | asked the question. The answer to my question
I have indicated to consumer organisations who havd/as basically given to me on the front page of dtivertiser

criticised the fact that there is not a consumer representa’ri\)@hekn eve_% member clnf StA.‘CtOhN A’V%S.t ocffereo[ a.separatlor:
that this body is not representative and that there will b ackage. 1he proposalputin thé Auditommission'srepor

adequate opportunity for those with an interest—whethe}°’ Govermnment departments to act as tenderers in the

from consumer areas or business—to make theirrepresem%r-eparat'On of contracts, parncularly in the SACON area,
tions on Bills which enshrine the interim position of the makes that almost impossible now that there will probably
Government in respect of the reform process. not be a SACON department to make any competitive

- . . . tendering processes.
As the honourable member indicated, | will be introducing : . -
Bills shortly relating to the real estate area. It was deliberat People in SACON have always claimed that their ability

that we should have those introduced for the purpose @ work efficiently and effectively was dependent on the

exposing them for public comment. | had intended that' urﬁgﬁifc‘esskgtl)rﬁﬂu'{ﬁgﬁn;s I?Cvc;st(;tls\?atlc;nthaer;gféglmg?tﬁ;
residential tenancies legislation would be available, but ther pp g gn. Y

: . : epartment would be cut to a point where their effectiveness
Cv?eselEse 22 dal Egnoifnfililg ;tigti 6'1? wﬁ eﬁr%%aé? a?tyBFiJ‘II %c;usptl:-:é eo nd efficiency to exist in a non-tendering circumstance would
approved by me and Cabinet 'it will be released publicly an§e challengeable and that economic rationalists would be able

- . - at a point to argue that they were no longer sufficiently able
there will be an opportunity again for comment on that. to support their own position within Government departments
The Hon. Anne Levy: Can | get a copy of that?

. based on their ability to deliver and survive.

The Hon. K.T. GRIFFIN: Yes, | will geta copy for the Their worst fears have been justified. It appears that as a
honourable member. department they will no longer be able to work efficiency in

The Hon. Anne Levy interjecting: being able to prepare tenders in that area. | refer to a letter to

The Hon. K.T. GRIFFIN: No, it will be dealing with a  the Editor of 28 April 1994 in thédvertiserand the reply by
range of other issues, too; the Residential Tenancieglr Geoff Britton, Chairperson, Accident Compensation
Tribunal— Committee, Law Society of South Australia. He said there

The Hon. Anne Levy interjecting: was much misinformation being spread about rorts in relation

The Hon. K.T. GRIFFIN: It certainly does deal with that to WorkCover legislation, and that we were getting a rort a
specific issue, but it will have a broader impact than that—eay being put before us. Included in the separation packages
efficiencies, speeding up the resolution of complaints and for SACON department workers, there is inclusion of a
whole range of issues that we think will facilitate the conductprovision to encourage employees to breach the Act by
of residential tenancies activities. That will be available withwaiving some of their rights under the Act to workers
the other reforms that we propose when Bills have beenompensation. To make some of the separation packages
finally worked through and been accepted by me and by thmore attractive to those who are carrying residual injuries and
Cabinet as suitable drafts for exposure.Then they will bavho are on light duties or off work, they have been encour-
exposed also. There is a sense of urgency about it, but not &med to breach the Act by accepting what would be less than
the point of excluding the opportunity for people with anthe Act would deliver to them in terms of protection and
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support for injured workers. Section 119 of the Workersrians become a paraplegic orindeed someone be elected who

Rehabilitation and Compensation Act provides: is already wheelchair-bound, they would not be able to enter
(1) Any agreement or arrangement entered into without thdhis building unless there was somebody with them. My

consent of the corporation that purports to exclude, modify or restrictjuestions are:

the operation of this Act is to that extent void and of no effect. 1. Have the two entrances marked for disabled entry ever

(2) Any purported waiver of a right conferred by or under this yeen tested to determine whether they could be opened by a

Act is void and of no effect. ; .
(3) Any person— person in a wheelchair?

(a) who enters into any agreement or arrangement with intent 2. Would you, Mr President, be willing to organise for a
either directly or indirectly to defeat, evade or prevent therepresentative of a group, for instance, Disabled Peoples
operation of this Act is subject to a penalty of $5 000. |nternational, to check the ease or otherwise of opening these

The United Trades and Labor Council has put out a medidoors?

release, as follows: 3. Should the doors be shown to be unacceptable for
WorkCover: Government ignores breaches of Act. disabled persons’ entry, would steps be taken to rectify the
situation?

| n : o
t gogs.o o state . ) The PRESIDENT: The answer to the question is ‘Yes’;
It is illegal for employers to get injured workers to forgo their

workers compensation rights. Yet this is precisely what manageme#thha” pursue the issue that the honourable member has_re_used
at SACON is attempting to do. the Government is doing absolutely and see whether | can get a response. The doors are difficult
nothing about it. It appears that this management tactic is part of 8 open but there is a good reason for that: the side door is
broader strategy to drastically reduce, in line with Governmentnd outside door and it needs to close against a strong breeze
policy, the number of workers employed by SACON. sometimes. They have door closers on them, and | understand
The references to the breaches of the Act are the encourageat is the reason. However, | agree with the honourable
ment of workers to forgo or waive some of their rights. Themember that they are difficult to open. | will pursue the issue
reference to the letter to the Editor by Geoff Britton is that theand there may be another way to make their use easier. We
Advertisethas consistently on a daily basis cited a rort a dayhave made access easier to Parliament House, not for people
in which workers are involving themselves againstin wheelchairs but for members of Parliament, because they
WorkCover when, in fact, many of those cases were seen tan now access the two small front doors, but that does not
be normal claims going through the normal process. Thanswer the honourable member’s question. My answer is that
highlights being made by th&dvertiserwere unwarranted | will pursue it and bring back an answer.
in most cases. As everyone connected with the WorkCover
Act acknowledges, there will always be some who get ISLAND SEAWAY
through th_e net and there will be some claims that are less In reply toHon. BARBARA WIESE (10 May).
than genuine. The Hon. DIANA LAIDLAW: The consultancy examining
The media very rarely highlight cases that | am highlight-transport links by sea with Kangaroo Island was awarded to KPMG
ing in this Council, that is, that the Government is itself Peat Marwick on 19 April 1994. The Terms of Reference are:
encouraging breaches of the Act and that could be regarded ASSess the success of the Island Seaway’s operator, R.W. Miller,
- - .~ inrealising the terms of its performance agreement to operate the
as arort, but| doubt whether the same attention will be paid  esse| hetween Port Adelaide and Kingscote until 30 June 1994.
to those questions as those that were undermining the |dentify the future demand for ferry services, including the likely
WorkCover Act when the pressure was being applied to the size and nature of vehicle, freight and passenger traffic to and
Democrats to make amendments to the Act that would fl'\r’%morfta(r)]r? atrhoeo fliilgrr:gia?lveéctgr?o?ﬁi)g 1e0n¥/ﬁ?;15r'nental and social
drastically reduce benefits. .W'” the Minister st_op a]l the imppacts of ferry services between Ke{ngaroo Island, Port Adelaide
breaches of the Act covering WorkCover claims in all  (and Port Lincoln) in respect to:
departments where separation packages are being offered? direct costs to Government of ferry services; direct user costs;
The Hon. K.T. GRIFFIN: | will refer that question to my marginal additional road improvement and maintenance costs;

; ; possible environmental constraints in road freight transport
colleague in another place and bring back a reply. movements, including water catchment impacts; regional/local

community impacts.
PARLIAMENT, DISABLED ACCESS - Determine the likely commercial viability of re-establishing a
ferry service between Port Lincoln and/or Port Adelaide and

The Hon. SANDRA KANCK: | seek leave to make a Kangaroo Island.
brief explanation before asking you, Mr President, questions {dentfy the implications from the sale or lease of the Island

about disabled access to Parliament House. eaway to another party-and/or the parking of vessel.

Leave granted. HINDMARSH ISLAND BRIDGE

The Hon. SANDRA KANCK: In the last 42 weeks,
following my doctor’s orders, | have been attempting not to ?h;eﬂ)éao H&&JAGLEBEE\TVTS (Tzr?eMl\%rﬁiZ)té ¢ for Housing
over-exert myself phy5|cally and | have founq thata n.umbe[.lrban Develbpment and Local Government Relations has prO\}ided
of doors around Parliament House are particularly difficultine following information:
to open. Ironically, the two doors that are most difficult to  The District Council of Port Elliot and Goolwa is responsible for
open are those that display signage for disabled accedbg entire road network on Hindmarsh Island. The Government has
namely, the back entrance via the car park and the side dogP. plans to build any further service roads, nor to transfer responsi-

. lity for any existing roads from the district council to the State

nextto Old Parliament House. | have had to push them opefgyernment.
by exerting the whole length of my body against them and to
pull them open has required both my hands and often a few ST PETERS WOMEN’'S CENTRE
attempts. It is my belief (and | would like to have this tested
by a person in a wheelchair) that a wheelchair-bound person The Hon. DIANA LAIDLAW (Minister for
would not be able to open these doors without the wheelchalfransport): | seek leave to make a ministerial statement
tipping over. Should at some stage one of our parliamentabout the St Peters Women'’s Centre.
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Leave granted. The Hon. R.I. LUCAS: That has been normal practice.

The Hon. DIANA LAIDLAW: Earlier in Question Time | will be happy to do that on behalf of the Ministers of this
today the Hon. Carolyn Pickles asked a number of questioriShamber. | have a reply for the Hon. Anne Levy here which
about the future of the St Peters Women’s Community Health will incorporate now, but one or two replies might be
Centre. | failed to state at that time that the funding contracoutstanding. On behalf of the Ministers in this Chamber | will
expires at the end of June, which is a matter of some concefto what | can to get answers back to members as soon as we
to my office in relation to the review that is being conductedcan by way of letter during the parliamentary break. As has
at the present time, and therefore my office has undertakdpeen the custom and practice in the past if, when the new
that staffing commitments and programs will be funded asession starts, members want to put something on the written

least until the end of the calendar year. record, my recollection is that Ministers have generally
complied. We are anxious to follow existing precedents in
SEAFORD RISE SECONDARY SCHOOL most of these areas in relation to the last weeks and days of

a session, and we would not wish to do anything that would
The Hon. C.J. SUMNER: | seek leave to make a brief act against the recent precedents in relation to what is the
explanation before asking the Minister for Education ancharmonious operation of the Council in these last days.
Children’s Services a question about Seaford Rise secondary | must apologise to the Hon. Caroline Schaefer; although
school. we have had a number of discussions about this issue | have
Leave granted. not replied in Parliament to a question asked in February in
The Hon. C.J. SUMNER: | have been approached by a relation to the children’s assistance scheme. | will have a
constituent who is concerned about a decision by the Liberakply incorporated.
Government not to proceed with the construction of the
Seaford Rise secondary school until 1996. The Labor FREMONT HIGH SCHOOL
Government committed itself to having the school in place
at least with the admission of some levels during 1995, 'nreply tokHon. ANNE LEVY (24 March).
Constituents in the Seaford Rise area have now been advisg]q.The Hon. R 1. LUGAS: Since the completion of the Joel Report,
re have been several developments which have led to questions
that work on the proposal has been slowed down and land féfom school community members concerning the implementation of
the school has not been purchased. Prior to the election tlits recommendations.
Liberal Party made many commitments to improve facilities  New Principals have been appointed to Elizabeth City High
in the south of Adelaide; despite this, however, a decision hﬁchool, Fremont High School and the Elizabeth West Adult Campus.

been made to slow down the construction of the Seaford Ri Qte OF;"PS;E?QC?L,',’;}?%%?;'. Inbarendi College, has been replaced with

secondary school. These changes in personnel have brought different perspectives
Apart from the impact that this has on young familiesto the long term organisation of education in Elizabeth/Munno Para.
living in the area, it also impacts on the attractiveness of the Recent information provided by the South Australian Urban Land

il i Trust now indicates possible substantial enrolment growth in Munno
?evilopmen'i for T‘e"l‘( fa(Tl[“es' If }ghere r:s no SCTfotohl the.re’Para. Smithfield Plains High School and Craigmore High School will
amilies are [ess Inclined 1o purchase houses. €re IS Rceive most of these new enrolments. Thus it is likely that some of

definite program then this can be planned for. However, if thehe Joel Report recommendations might have to be reviewed in the
program is chopped and changed around, as occurred in tHight of this new information. _
case, then planning for both individual families and children  There appears to be concern from some school community
and the Seaford Rise developers is difficult. Will the Ministermembers that issues associated with the implementation of the Joel

. h : recommendations were not canvassed thoroughly and that school
confirm that the Seaford Rise secondary school will not opefanagement issues need to be considered in more depth.

during next year? If not, why has the opening date for the For all of the above reasons, the District Superintendent of
school been deferred to 19967 Education, the Inbarendi College Project Manager and Principals,
The Hon. R.I. LUCAS: It would be a nice story if itwas Wil re-visit the Joel Report. Together with their school councils,

[ i ; taffs and students, they intend to work through the Joel Report
true, but my understanding is that the decision in relation t¢ec0mmendations to determine, in the light of the developments

the opening of the Seaford Rise high school was taken by th@entioned earlier, what is still relevant and needs to be pursued, and
Labor Government prior to the last election. | will check my what needs to be reconsidered. Fremont High School, being a part

recollection on that. Certainly, my understanding was that thef Inbarendi Colleges, will obviously be involved in this process.
previous Minister had given some commitments but, Whem I met with representatives of the Inbarendi College Board on 8

pril 1994 and listened to a range of views on the desired course of
the Government went back to the department to look at thgction to be followed by Government. Due to a number of reasons

forward capital works program for the department under th@ome school representatives are now not convinced all the Joel
previous Labor Government, they checked and found at thReport recommendations should be endorsed.

same time that the demographic projections did not necessi- After appropriate consideration the District Superintendent of
tate a 1995 start-up but in effect meant there should be a 19gglucation, will forward a series of recommendations to the Chief
start-up for the Seaford Rise high school and that the previo xecutive, Department for Education and Children’s Services.
Labor Government, of which the Leader of the Opposition CHILDREN, ISOLATED

was a member, took the decision to delay the start of the

Seaford Rise high school. As | said, it would be a nice story In reply toHon. CAROLINE SCHAEFER (16 February).

if it was true but my understanding is that it is not. The Hon. R.I. LUCAS: An answer to your parliamentary
questions without notice regarding isolated children’s assistance
QUESTION REPLIES asked on 16 February is now available.

The Hon. C.J. SUMNER: Will the Leader of the
Government give an undertaking that Ministers will answer
guestions on notice and remaining outstanding questions
without notice during the parliamentary recess?
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The PRESIDENT: Order! There is far too much visual Clause 5: Insertion of s. 98aab

pollution between the Chair and the Minister. This clause inserts new section 98aab mentioned above. The new
section provides that the holder of a learner’'s permit or a proba-
) tionary licence must carry that permit or licence at all times whilst
MOTOR VEHICLES (LEARNERS’ PERMITS AND driving a motor vehicle, and must produce it to the police upon
PROBATIONARY LICENCES) AMENDMENT BILL request. A division 10 fine is prescribed for contravention of these

rovisions.

The Hon. DIANA LAIDLAW (Minister for Transport) P
obtained leave and introduced a Bill for an Actto amend the The Hon. R.R. ROBERTSsecured the adjournment of
Motor Vehicles Act 1959. Read a first time. the debate.

The Hon. DIANA LAIDLAW: | move:

That this Bill be now read a second time. LAND AGENTS BILL
This Bill seeks to vary the penalties for failing to carry a )
learner’s permit and a probationary driver's licence. How- The Hon. K.T. GRIFFIN (Attorney-General) obtained
ever, it will still be compulsory for learner and probationary €ave and introduced a Bill for an Act to regulate land agents;
drivers to carry their permit or licence at all times whento repeal the Land Agents, Brokers and Valuers Act 1973;
driving. This requirement is considered necessary as an ag'd for other purposes. Read a first time.
to the police in the enforcement of learner and probationary The Hon. K.T. GRIFFIN: | move:
conditions. That this Bill be now read a second time.

Under existing legislation a learner’s permit or probation-l seek leave to have the second reading explanation inserted
ary driver's licence is cancelled and the holder disqualifiedn Hansardwithout my reading it.
for a period of six months if the driver fails to carry the  Leave granted.
permit or licence when driving. In addition, the driver is  Ideas about regulation have changed significantly over the past
liable to an expiation fee of $42. The Government considerg0 years. Consideration of the role that regulation plays has assumed

that the present penaltv is out of i growing importance in recent times due to the greater pressures
p P y proportion to the Oﬁencegvhlch exist for Australian and South Australian businesses to

This view is strongly supported in the community. The Bill ;omnete nationally and internationally as to prices, standards and
removes the compulsory carriage requirement from &ervice. Regulation by its very nature involves the imposition of

learner’s permit and probationary licence conditions anchdditional costs and other burdens upon business by Government,
establishes the requirement under a separate provision. " the administration of legislation. Such costs ultimately are passed

; ; o nto consumers.
From a national perspective, South Australia is presentl? Whilstin opposition the Government received many complaints

out of step with other licensing authorities. In New Southfom associations representing land agents conveyancers and valuers
Wales, Victoria, Queensland and the Australian Capitahbout the nature of and the effectiveness of the regulatory provisions
Territory, where it is also compulsory to carry the learner'srelating to these occupations. The associations indicated a desire to

; ; ; - ilay a more significant role in the administration of their industry
permit and probationary licence, only a monetary fine ISgnd occupation. Shortly after taking up office, the Government

prescribed for failure to do so. In Tasmania, WesteMngtigated a review of the regulatory framework of all legislation in
Australia and the Northern Territory, there is no requirementhe Consumer Affairs Portfolio. A Legislative Review Team was
for the permit or licence to be carried. appointed to conduct the Review and requested that they give

A consequential amendment to the Summary Offence%riority to the review of the.and Agents, Brokers and Valuers Act

) ; : . . : he Review Team has completed their review of the Act
(Traffic Infringement Notice) Regulations 1981 will establish """\ many vears the Real Estate Institute has played a significant

a penalty of $46 for the offence of failing to carry alearner'srole in the direction being taken by the real estate industry in this
permit or probationary licence. The offence will not cause theState. The Institute has clearly stated its preference for a more co-
permit or licence to be cancelled and will not result in aoperative approach in the regulation of its profession. It has

: L P : ; : emonstrated a mature approach to issues concerning the real estate
disqualification being imposed. This approach is consideregl . <on"and the role that it plays in working with Government

to be far more equitable and will have the effect of bringingtowards achieving high standards of behaviour and competence
South Australia into line with most other licensing among land agents is acknowledged.

authorities. | seek leave to have the explanation of the clauses There are four key features of the Land Agents Bill. These are

inserted inHansardwithout my reading it. firstly, a recognition of the legitimate public interest in the continued
L ted imposition of education and probity standards for agents, but a
eave granied. simplification of the related bureaucracy. Secondly, the de-regulation
Explanation of Clauses of the controls on those employed by agents, with a compensating
Clause 1: Short title statutory duty of proper management and supervision of the business
Clause 2: Commencement of an agent upon the corporation. Thirdly, the removal of anti-
These clauses are formal. competitive restrictions on the licensing of corporate agents and
Clause 3: Amendment of s. 75a—Learner’s permit fourthly the provision of mechanisms for the involvement of industry

Clause 3 removes from section 75a of the principal Act the rein the active enforcement of the duties of land agents including the
quirement for the holder of a learner’s permit to carry that permit aimonitoring of trust accounts.

all times whilst driving a motor vehicle. This section currently makes  The Bill introduces a system of registration for land agents. A
that requirement one of the conditions of holding a learner’s permitfegistration system will be far more streamlined and efficient than
which means that a person who contravenes the requirement is liablge current licensing system. Registration is based on an adminis-
upon conviction, to cancellation of the permit and six monthstrative system, whereas licensing is based upon a quasi-judicial
disqualification under section 81b. The requirement to carry theystem which has regard to a person’s fitness and propriety to hold
learner’s permit is now to be placed in new section 98aab. a licence.

Clause 4: Amendment of s. 8la—Probationary licences In essence registration requires an applicant to meet certain
Clause 4 removes from section 81a of the principal Act the reeriteria before being granted registration. The administration costs
quirement for the holder of a probationary licence to carry thaiassociated with a registration system are less than for a licensing
licence at all times when driving a motor vehicle. Like section 75asystem. Resources can therefore be saved or diverted to other areas
this section currently makes that requirement a condition of holdinguch as the enforcement of provisions of the Act, or for education
a probationary licence so that cancellation and disqualification undend information purposes.
section 81b apply where the requirement is contravened. The require- The Bill proposes that corporations will be entitled to register as
ment to carry the probationary licence is now also to be placed im land agent. A statutory duty on the part of the corporation is
new section 98aab. provided which will require that a corporation with registration as
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aland agent, properly manage its agency business through a natural selling or purchasing or otherwise dealing with land or businesses

person who is a registered agent. Under the Bill liability will exist  on behalf of others, or conducting negotiations for that purpose,

against both the directors of the corporation and the agent inthe course of practice as a legal practitioner;

corporation for failure to properly supervise and manage the agent’s selling land or businesses, or conducting negotiations for that

business. The interests of consumers will therefore be protected purpose, through the instrumentality of an agent;

under this system, and it removes the potentially anti-competitive engaging in mortgage financing. (Mortgage financing means

restrictions upon corporate registration. negotiating or arranging loans secured by mortgage including
Under the Bill hotel brokers, real estate managers and sale receiving or dealing with payments under such transactions.

representatives will no longer be regulated. The registration and Mortgage includes legal and equitable mortgages over land.)

licensing of these groups appear to add extra levels of regulation to Clause 5: Commissioner to be responsible for administration of

the profession without any additional responsibility being attached\ct

to them or benefit to the public. The need for the regulation of these PART 2

occupations no longer exists in the 1990’s, and their deregulationis REGISTRATION AND MANAGEMENT OF AGENT'S

supported by the Real Estate Industry and is also recommended BUSINESS

the Vocational Education, Employment and Training Committee  Clause 6: Agents to be registered

report on partially registered occupations. Deregulation of thesg is an offence to carry on business as an agent or to hold oneself out

groups may enable the profession to move to a more efficierds an agent without being registered.

structure, yielding economies that could be passed onto consumers. A person who acts as an agent but who is not registered is not

The benefits flowing to consumers from such efficiencies are likelyentitled to commission.

to outweigh the alleged consumer protection originally provided by A registered agent must obtain a written authorisation to act as

regulation. aperson’s agent and, if that authority is not obtained, the agent is not
Itis proposed in the Bill that the Commissioner have the powerentitled to commission.

to delegate specific matters under the Act to industry organisations Clause 7: Application for registration

by means of a written agreement. This is a new and significanAn application for registration as an agent must be in the form

development. Government will be working with Industry to developrequired by the Commissioner and must be accompanied by the

appropriate complaint resolution procedures and codes of condugtlevant fee.

for real estate agents, to ensure that a balance exists between the Clause 8: Entitlement to be registered

rights of consumers and the responsibilities of agents. The GoverrFhe requirements for registration as an agent are as follows:

ment favours the Institute taking a leading role in surveillance of its  a natural person must have the educational qualifications required
industry and will be working toward negotiating such an outcome by regulation; and

upon suitable terms and conditions.
The Bill contains broad and extensive disciplinary provisions,
including a power to discipline a land agent for a breach of an

the person must not have been convicted of an offence of
dishonesty; and
the person must not be suspended or disqualified from practising

assurance that he or she may have entered into at the request of theor carrying on an occupation, trade or business under a law of

Commissioner for Consumer Affairs, under the provisions contained
in theFair Trading Act 1987
The substantive provisions of the existing legislation relating to-

this State, the Commonwealth, another State or a Territory of the
Commonwealth; and
the person must not be an undischarged bankrupt or subject to a

trust accounts have been retained and an additional power has beencomposition or deed or scheme of arrangement with or for the
given to the Commissioner to appoint a person as temporary manager benefit of creditors or, in the case of a body corporate, must not
of the business of the land agent to transact any urgent or be being wound up and under official management or in

uncompleted business of the agent under the circumstances pre- receivership.

scribed in the Bill. This management provision reflects a similar
provision contained in theegal Practitioners Act 1936
Explanation of Clauses
PART 1
PRELIMINARY

Clause 1: Short title

Clause 2: Commencement

Clause 3: Interpretation
Court is defined as the District Court of South Australia. The Court
is given jurisdiction under the Bill—
- to deal with disciplinary matters;

to determine appeals against decisions of the Commissioner with

respect to the appointment of an administrator or temporary
manager of an agent’s trust accounts or business;

Clause 9: Duration of registration and annual fees and returns

A registered agent must pay an annual fee and lodge an annual
return. The agent's registration is liable to cancellation for non-
compliance.

Clause 10: Incorporated agent's business to be properly

managed and supervised
The business of an incorporated agent must be properly managed and
supervised by a registered agent who is a natural person.

PART 3
TRUST ACCOUNTS AND INDEMNITY FUND
DIVISION 1—PRELIMINARY
Clause 11: Interpretation of Part 3
DIVISION 2—TRUST ACCOUNTS
Clause 12: Trust money to be deposited in trust account

An agent is required to have a trust account and to pay all trust

to terminate the appointment of an administrator or temporary,onavinto it Money includes any cheque received by the agent on
manager of an agent’s trust account or business; behalt of ancther

to determine appeals against the Commissioner’s assessmentof ¢5,,se 13- Withdrawal of money from trust account
_ compensation from the indemnity fund. . Money may be withdrawn from a trust account only for the purposes
Director of a body corporate is given a wide meaning to encompasset out in this clause.
persons who control the body corporate. Under the Bill directors of * cjause 14: Payment of interest on trust accounts to Com-
a body corporate may be disciplined, or prosecuted for an offenceyissioner
alongside the body corporate. Interest on trust accounts is to be paid to the Commissioner for
Clause 4: Meaning of agent ) ~ payment into the indemnity fund maintained under the Bill.
The definition ofagentsets the scope of the Bill. An agentis defined * "Clause 15: Appointment of administrator of trust account
as a person who carries on a business that consists of or involvesFhe Commissioner may appoint an administrator of an agent’s trust
- selling or purchasing or otherwise dealing with land or businesseaccount if the Commissioner knows or suspects on reasonable
on behalf of others, or conducting negotiations for that purposegrounds that the agent—
or - is not registered as required by law;
selling land or businesses on his or her own behalf, or conducting has been guilty of a fiduciary default in relation to trust money;
negotiations for that purpose. - has operated on the trust account in such an irregular manner as
Land encompasses interests in land and strata titles. Dealing with to require immediate supervision;
land encompasses granting or taking leases or tenancies over land. has acted unlawfully or negligently in the conduct of the
Business includes an interest in a business or the goodwill of a business;
business but excludes a share in the capital of a corporation. Sell in the case of a natural person—is dead or cannot be found or is
includes auction and exchange. suffering from mental or physical incapacity preventing the agent
A person is excluded from the definition of agent in so far asthe  from properly attending to the agent'’s affairs;
person participates in any of the following activities: - has ceased to carry on business as an agent;



970 LEGISLATIVE COUNCIL Thursday 12 May 1994

has become bankrupt or insolvent or has taken the benefit (as a Clause 30: Limitation of claims

debtor) of a law relating to bankrupt or insolvent debtors or, inThe Commissioner may set a date by which claims relating to a

the case of a body corporate, is being wound up, is under officiadpecified fiduciary default or series of defaults must be made.

management or is in receivership. Clause 31: Establishment of claims

Clause 16: Appointment of temporary manager ~ The Commissioner must notify the agent concerned of any claim for
_The Commissioner may, in conjunction Wlt_h appointing an admin-compensation and must listen to both the agent and the claimant on
istrator of an agent’s trust accounts, appoint a temporary managétie matter. The Commissioner must determine the claim and notify
of the agent’s business for the purpose of transacting urgent ahe claimant and agent of the determination.
uncompleted business. . Clause 32: Claims by agents

Clause 17: Powers of administrator or temporary manager  An agent may make a claim for compensation from the fund if the
The administrator or manager is given powers with respect to thggent has paid compensation to a person in respect of the fiduciary
agent's documents and records and has any additional powers set @éfault of a partner or employee of the agent. The agent must have
in the instrument of appointment. acted honestly and reasonably and all claims in respect of the default

temporary manager
An agent may appeal against the appointment to the District Cou
within 28 days.

An agent is required to keep detailed trust account records and

Clause 18: Term of appointment of administrator or temporarymust have been fully satisfied.
manager _ _

The term of appointment is a renewable term of up to 12 months bukred agent and the person should have been aware of the lack of
the appointment may be terminated sooner by the Commissioner @ggistration.

the Court.

Clause 19: Appeal against appointment of administrator or

Clause 20: Keeping of records

provide receipts to clients. The records are required to be kept for

least 5 years.

An agent’s trust account must be regularly audited and the auditor
report lodged with the Commissioner. The agent’s registration i
liable to cancellation for non-compliance.

Th

accounts and records, or the auditing, of an agent’s trust account

examination
An auditor or examiner of an agent’s trust account is given certai
powers with respect to obtaining information relating to the accoun

Th

Clause 21: Audit of trust accounts

Clause 22: Appointment of examiner
e Commissioner may appoint an examiner in relation to th

Clause 23: Obtaining information for purposes of audit or

Clause 24: Banks, etc., to report deficiencies in trust accounts
e report is to be made to the Commissioner.
Clause 25: Confidentiality

Confidentiality is to be maintained by administrators, temporar))'s

managers, auditors, examiners and other persons engaged in

ad

ministration of the Bill.
Clause 26: Banks, etc., not affected by notice of trust

No compensation is payable if the default is that of an unregis-

Clause 33: Personal representative may make claim
Clause 34: Appeal against Commissioner’s determination

An appeal against the Commissioner’s determination may be made
£ the District Court within 3 months by the claimant or agent.

Clause 35: Determination, evidence and burden of proof

Fossible reductions for insufficiency of the indemnity fund are to be
nored in determining a claim.

Admissions of default may be considered in the absence of the

agent making the admission.

Questions of fact are to be decided on the balance of

robabilities.

Clause 36: Claimant's entitlement to compensation and interest

Interest is to be paid on the amount of compensation to which a
é:laimant is entitled.

Clause 37: Rights of Commissioner

If a claim for compensation is paid out of the fund, the Commis-
sioner is subrogated to the rights of the claimant against the person
rlliable for the fiduciary default.

Clause 38: Insurance in respect of claims against indemnity fund

he Commissioner may insure the indemnity fund.

Clause 39: Insufficiency of indemnity fund

The Commissioner is given certain powers to ensure that the fund
distributed equitably taking into account all claims and potential

gims, including the power to set aside a part of the fund for the

satisfaction of future claims.

Clause 40: Accounts and audit

Financial institutions are not expected to take note of the terms ofne fund is to be audited by the Auditor-General.
any specific trust relating to a trust account but are not absolved from
negligence.

etc.

Clause 27: Failing to comply with requirement of administrators,

PART 4
DISCIPLINE
Clause 41: Interpretation of Part 4

Disciplinary action may be taken againstagent (including any

It is an offence to hinder etc. an administrator, temporary manageperson registered as an agent but not carrying on business as an agent

auditor or examiner.

Th

Th

DIVISION 3—INDEMNITY FUND
Clause 28: Indemnity Fund

and any former agent) ordirector of an agent that is a body cor-
porate (including a former director).

Clause 42: Cause for disciplinary action

e Commissioner is to maintain an indemnity fund comprised of—Disciplinary action may be taken against an agent if—

the money standing to the credit of the current indemnity fund:
kept under thé.and Agents, Brokers and Valuers Act 1973
interest paid by banks, building societies and credit unions to the
Commissioner on trust accounts; :
money recovered by the Commissioner from an agent in relation
to the agent’s default;

fines recovered as a result of disciplinary proceedings;

interest accruing from investment of the fund,;

any other money required to be paid into the fund under the Bill
or any other Act.

e fund is to be used for—

the costs of administering the fund;

compensation under the Bill;

insurance premiums; .
educational programs conducted for the benefit of agents or
members of the public, as approved by the Minister;

for any other purpose specified by the Bill or any other Act.
Clause 29: Claims on indemnity fund

A person may claim compensation from the fund if the person has
suffered pecuniary loss as a result of a fiduciary default of an agent
and has no reasonable prospect of otherwise being fully compen-
sated.

No compensation is payable if the default is that of an unregis-

registration of the agent was improperly obtained,;

the agent has acted contrary to an assurance accepted by the
Commissioner under tHeair Trading Act 1987

the agent or any other person has acted contrary to this Bill or the
Land and Business (Sale and Conveyancing) Act t@@dher-

wise unlawfully, or negligently or unfairly, in the course of
conducting, or being employed or otherwise engaged in, the
business of the agent;

in the case of an agent who has been employed or engaged to
manage and supervise an incorporated agent’s business—the
agent or any other person has acted unlawfully, negligently or
unfairly in the course of managing or supervising, or being em-
ployed or otherwise engaged in, that business;

the agent has been convicted of an offence of dishonesty;

the agent has been suspended or disqualified from practising or
carrying on an occupation, trade or business under a law of this
State, the Commonwealth, another State or a Territory of the
Commonwealth;

the agent has become bankrupt or insolvent or has taken the
benefit (as a debtor) of a law relating to bankrupt or insolvent
debtors or, in the case of a body corporate that is registered as an
agent, the body corporate is being wound up, is under official
management or is in receivership;

tered agent and the person should have been aware of the lack -of the agent has otherwise ceased to be a fit and proper person to be
registration.

registered as an agent.
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Disciplinary action may be taken against a director of a bodyauthorised officer under tHeair Trading Actor, with the consent
corporate if disciplinary action could be taken against the bodyof the Minister, by any other person.
corporate. Clause 60: Evidence
Disciplinary action may not be taken if it is not reasonable toEvidentiary aids relating to registration, appointment of an admin-
expect the person to have been able to prevent the act or default.istrator, temporary manager or examiner and delegations are
Clause 43: Complaints provided.
A complaint alleging grounds for disciplinary action againstan agent Clause 61: Service of documents
may be lodged with the District Court by the Commissioner or anyService under the Bill may be personal or by post or by facsimile if
other person. a facsimile number is provided. In the case of service on a registered
Clause 44: Hearing by Court agent, service on a person apparently over 16 at the agent’s address
The Court is empowered to adjourn the hearing of a complaint tdor service notified to the Commissioner is also acceptable.
enable investigations to take place and to allow modification of a Clause 62: Annual report

complaint. The Commissioner is required to report to the Minister annually on
Clause 45: Disciplinary action the administration of the Bill and the report must be laid before

Disciplinary action may comprise any one or more of the following: Parliament.

- areprimand; Clause 63: Regulations
a fine up to $8 000; The regulation making power contemplates, among other things,
suspension or cancellation of registration; codes of conduct (which may be incorporated into the regulations as

if registration is suspended, the imposition of conditions as to thén force from time to time) and regulations fixing agent's charges or
conduct of the agent's business at the end of the period oftherwise regulating those charges.

suspension; Schedule: Repeal and transitional provisions
disqualification from obtaining registration; TheLand Agents, Brokers and Valuers Act 193 8epealed.
a ban on being employed or engaged in the industry; Transitional provisions are provided in relation to—
- aban on being a director of a body corporate agent. - licensed agents and registered managers becoming registered
A disqualification or ban may be permanent, for a specified period agents; )
or until the fulfilment of specified conditions. - the continued effect of approvals, appointments, orders and
Clause 46: Contravention of orders notices;

Itis an offence to breach the terms of an order banning a person from Mortgage financiers (These provisions are equivalent to those
the industry or from being a director of a body corporate in the —contained in the.and Agents, Brokers and Valuers (Mortgage
industry. It is also an offence to breach conditions imposed by the Financiers) Amendment Act 1988t not yet in operation).

Court.

PART 5 The Hon. ANNE LEVY secured the adjournment of the
MISCELLANEOUS debate.
Clause 47: Delegation
The Commissioner and the Minister may delegate functions or CONVEYANCERS BILL

powers under this Bill.

Clause 48: Agreement with professional organisation .
An industry body may take a role in the administration or enforce- 1€ Hon. K.T. GRIFFIN (Attorney-General) obtained
ment of the Bill by entering an agreement to do so with the Com{eave and introduced a Bill for an Act to regulate conveyan-
missioner. The Commissioner may only act with the approval of thesers; and for other purposes. Read a first time.
Minister. The Commissioner may delegate relevant functions or  The Hon. K.T. GRIEEIN: | move:
powers to the industry body. That thi ’ 'I.I b .d ' d ti

Clause 49: Exemptions at this Bill be now rea a secon time. o
The Minister may grant exemptions from compliance with specified S€€k leave to have the second reading explanation inserted
provisions of the Bill. An exemption must be notified in tBazette  in Hansardwithout my reading it.

Clause 50: Register of agents Leave granted_
The Commissioner must keep a register of agents available for public . .
inspection. Conveyancers are relied upon by consumers to provide an expert

service in relation to the conveyance of real estate. The sale or
purchase of real estate can often be the single most important fi-
nancial transaction a consumer makes and a high degree of reliance
placed upon the conveyancer's skills and expertise. In many in-
ances, consumers place funds in the trust accounts of conveyancers

Clause 51: Commissioner and proceedings before Court
The Commissioner is to be a party to all proceedings.

Clause 52: False or misleading information :
It is an offence to make a false or misleading statement in an)'§
information pr'owded, or record kept, under the Bill. and high standards of probity must be maintained in relation to those

Clause 53: Statutory declaration _ o funds
The Commissioner is empowered to require verification of Alfhough the occupation of non-solicitor conveyancing
information by statutory declaration. (landbroking) has been in existence for over one hundred years in

Clause 54: Investigations . . this State, it is not until relatively recent times that conveyancing as
The Commissioner may ask the Commissioner of Police to condugf profession has taken a more professional approach. This is due to
relevant investigations. a number of factors including the development of competency based

Clause 55: General defence standards, the establishment of the Australian Institute of Con-

A defence is provided for a person who commits an offence,eyancers and the pressures placed upon the profession to gain a
Unlntentlona”y and who has not failed to take reasonable care tﬁ'lore Competitive edge in the current economic climate.

avoid the com'mi_ssip_n of the offence. ) Conveyancing is undergoing enormous change in Australia. In
Clause 56: Liability for act or default of officer, employee or the past year conveyancers in this State and in Western Australia
agent have seen their national ranks grow with the introduction of non-

An employer or principal is responsible for the acts and defaults o§olicitor conveyancers in the Northern Territory and in New South
his or her officers, employees or agents unless the employer ajjales. Interest has also been expressed in introducing similar meas-
principal could not be reasonably expected to have prevented the agles in Victoria and Queensland. It is possible that through the

or default. _ mechanism of mutual recognition we will eventually see non-
Clause 57: Offences by bodies corporate solicitor conveyancing in all States and Territories. The Government

Each director of a body corporate (as widely defined) is liable for the¢hnas concerns about mutual recognition and, in particular, about

offence of the body corporate. ensuring that standards are maintained in the State. The work being
Clause 58: Continuing offence done by the Institute in relation to competency standards will go a

If an offence consists of a continuing act or omission, a further dailyong way towards this goal.

penalty is imposed. The changing nature of conveyancing through the introduction
Clause 59: Prosecutions of such innovations as electronic conveyancing and the moves

The period for the commencement of prosecutions is extended tot®wards community titles means that conveyancing is a dynamic as
years. Prosecutions may be commenced by the Commissioner or aell as a growing profession. The Institute has played a significant
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role in seeking change and accountability in the profession. The to terminate the appointment of an administrator or temporary

profession can be regarded as one with a high degree of sophisti- manager of a conveyancer's trust account or business;

cation and is one which is clearly committed to the maintenance of to determine appeals against the Commissioner’s assessment of

high standards of skill and behaviour. The local Division of the  compensation from the indemnity fund.

Institute is extremely keen to become more involved in the maintebirector of a body corporate is given a wide meaning to encompass

nance of these standards and sees a clear role for itself to work witlersons who control the body corporate. Under the Bill directors of

Government in establishing entry standards and in resolvin@g body corporate may be disciplined, or prosecuted for an offence,

consumer issues. The Bill provides a scheme of regulation which caslongside the body corporate.

accommodate such a role. One of the reasons that the Legislative Clause 4: Commissioner to be responsible for administration of

Review Team was asked to give priority to this Bill was because the\ct

Institute made representations to me for it to play a more significant PART 2

partin the regulation of the profession. The Government is satisfied REGISTRATION OF CONVEYANCERS

that the Institute can fulfil a useful role in maintaining standards in  Clause 5: Conveyancers to be registered

the profession and in protecting the interests of consumers. It is an offence to carry on business as a conveyancer or to hold
As indicated in relation to land agents, the Legislative Reviewpneself out as a conveyancer without being registered.

Team considered it appropriate to retain a scheme of regulation but Clause 6: Application for registration

it did not consider that the current scheme could be maintained. Thisn application for registration as a conveyancer must be in the form

Bill also provides for the registration of conveyancers and a&equired by the Commissioner and must be accompanied by the
recognition of the public interest component necessary in relation tgsjevant fee.

standards for conveyancers. Similarly the Bill introduces  Clause 7: Entitlement to be registered

mechanisms allowing for the involvement of industry in the activeThe requirements for registration as a conveyancer are as follows:
enforcement of the duties of conveyancers including the monitoring 4 natural person must have the educational qualifications required
of trust accounts. by regulation; and
The Bill introduces a system of registration for conveyancers. the person must not have been convicted of an offence of
This system will be far more streamlined and efficient than the dishonesty; and
current licensing system and, as with land agents, will require an  the person must not be suspended or disqualified from practising
applicant to meet certain criteria before being granted registration. or carrying on an occupation, trade or business under a law of
It is also envisaged that the administration costs associated with a this State the Commonwealth. another State or a Territory of the
registration system will be less than for a licensing system allowing CommonWeaIth; and '
resources to be utilised for other purposes. _ _ - the person must not be an undischarged bankrupt or subject to a
The Bill proposes that corporations will be entitled to registeras  composition or deed or scheme of arrangement with or for the
a conveyancer and the present system of regulation which provides penefit of creditors or, in the case of a body corporate, must not
considerable accountability upon corporations will be continued.  pe peing wound up and under official management or in
Itis proposed in the Bill that the Commissioner have the power  receivership.
to delegate specific matters under the Act to industry organisations |n addition, a company is not entitled to be registered as a
by means of a written agreement. This is a new and significargonveyancer unless the memorandum and articles of association of
development. Government will be working with industry to developthe company contain stipulations so that—

appropriate complaint resolution procedures and codes of conduct the sole object of the company must be to carry on business as

for conveyancers to ensure that a balance exists between the rights g conveyancer;

of consumers and the responsibilities of conveyancers. It is hoped he directors of the company must be natural persons who are

that a great deal of surveillance of conveyancers can be delegated to registered conveyancers (but where there are only two directors

the Institute after appropriate procedures have been negotiated.  one may be a registered conveyancer and the other may be a
A new provision is introduced into the Bill requiring convey- prescribed relative of that conveyancer);

ancers to have professional indemnity insurance. The Institute was g share in the capital of the company, and no rights to partici-

particularly keen to have such insurance made compulsory as it sees pate in distribution of profits of the company, may be owned
it as a necessary component of ensuring the highest possible peneficially except by—

standards in the profession. o n - aregistered conveyancer who is a director or employee of the
_ The Bill contains broad and extensive disciplinary provisions, company; or

including a power to discipline a land agent for a breach of an . 3 prescribed relative of a registered conveyancer who is a
assurance that he or she may have entered into at the request of the  girector or employee of the company; or

Commissioner for Consumer Affairs, under the provisions contained . a1 employee of the company;

in the Fair Trading Act 1987 - not more than 10 per cent of the issued shares of the company

The substantive prOV|S|0nS of the EXIStIng |egIS|atI0n relat|ng to may be owned beneﬁcia"y by employees who are not registered
trust accounts have been retained and an additional power has been conyeyancers;

given to the Commissioner to appoint a person as temporary manager the total voting rights exercisable at a meeting of the members

of the business of the conveyancer to transact any urgent or qf the company must be held by registered conveyancers who are
uncompleted business of under the circumstances prescribed in the gjrectors or employees of the company;

Bill. This management provision reflects a similar provision. g director of the company may, without the prior approval of

contained in thé.egal Practitioners Act 1936 the Commissioner, be a director of another company that is a
Explanation of Clauses registered conveyancer;
PART 1 - the shares in the company beneficially owned by any person must
PRELIMINARY be—
Clause 1: Short title - redeemed by the company; or
Clause 2: Commencement - transferred to a person who is to become a director or
Clause 3: Interpretation employee of the company or to the trustee of such a person;
A conveyancer is defined as a person who carries on a business that  or
consists of or involves the preparation of conveyancing instruments -  distributed among the remaining members of the company,
for fee or reward, excluding a legal practitioner. A conveyancing in accordance with the memorandum and articles of
instrument has the same meaning as ‘instrument’ in Real association of the company,
Property Act(ie ‘every document capable of registration underthe - in the case of shares beneficially owned by the person as a
provisions of any of the Real Property Acts, or in respect of which registered conveyancer who is a director or employee of the
any entry is by any of the Real Property Acts directed, required, or company or as a prescribed relative of such a conveyancer—
permitted to be made in the Register Book’). on the conveyancer ceasing to be a registered conveyancer
Court is defined as the District Court of South Australia. The Court or a director or employee of the company;
is given jurisdiction under the Bill— - inthe case of shares beneficially owned by the person as the
to deal with disciplinary matters; spouse of a registered conveyancer—on the dissolution or
to determine appeals against decisions of the Commissioner with annulment of their marriage or, in the case of a putative
respect to the appointment of an administrator or temporary spouse, on the cessation of cohabitation with the registered

manager of a conveyancer’s trust accounts or business; conveyancer;
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in the case of shares beneficially owned by a person as afhe term of appointment is a renewable term of up to 12 months but
employee of the company—on the person ceasing to be athe appointment may be terminated sooner by the Commissioner or
employee of the company. the Court.
Clause 8: Duration of registration and annual fee and return Clause 22: Appeal against appointment of administrator or
A registered conveyancer must pay an annual fee and lodge aeamporary manager
annual return. The conveyancer's registration is liable to cancellation conveyancer may appeal against the appointment to the District
for non-compliance. Court within 28 days.
Clause 9: Requirements for professional indemnity insurance  Clause 23: Keeping of records

Conveyancers must take out professional indemnity insurance gsconveyancer is required to keep detailed trust account records and

required by regulation. to provide receipts to clients. The records are required to be kept for
PART 3 at least 5 years.
PROVISIONS REGULATING INCORPORATED Clause 24: Audit of trust accounts
CONVEYANCERS A conveyancer’s trust account must be regularly audited and the

Clause 10: Non-compliance with memorandum or articles  auditor's report lodged with the Commissioner. The conveyancer's
A registered conveyancer that is a company is guilty of an offenceegistration is liable to cancellation for non-compliance.
if the stipulations required to be included in its memorandum and ~cjayse 25 Appointment of examiner
articles are not complied with. . __._The Commissioner may appoint an examiner in relation to the
Clause 11: Alteration of memorandum or articles of associationy -cqunts and records. or the auditing, of a conveyancer's trust
A registered conveyancer that is a company is guilty of an offencg o nt. ' '
if it alters its memorandum or articles so that they do not comply” ~ ~|3use 26: Obtaining information for purposes of audit or
with the requirements of Part 2. . . ‘examination
Clause 12: Companies notto carry on conveyancing business "Rn auditor or examiner of a conveyancer’s trust account is given

partnership - - P . .
Companies require the approval of the Commissioner to carry o ggtgll%?owers with respect to obtaining information relating to the

business as a conveyancer in partnership with another person. Clause 27: Banks, etc., to report deficiencies in trust accounts

_ Clause 13: Joint and several liability ; The report is to be made to the Commissioner.
Directors are jointly and severally liable with the company in respect Clause 28: Confidentiality

of civil liabilities incurred by a company that is a registered

conveyancer. Confidentiality is to be maintained by administrators, temporary
PART 4 managers, auditors, examiners and other persons engaged in the
TRUST ACCOUNTS AND INDEMNITY FUND administration of the Bill. ,
DIVISION 1—PRELIMINARY Clause 29: Banks, etc., not affected by notice of trust
Clause 14: Interpretation of Part 4 Financial institutions are not expected to take note of the terms of
DIVISION 2—TRUST ACCOUNTS any specific trust relating to a trust account but are not absolved from
Clause 15: Trust money to be deposited in trust account negligence.

A conveyancer is required to have a trust account and to pay all trust Clause 30: Failing to comply with requirement of administrators,
money into it. Money includes any cheque received by the conveyartc. ) o

cer on behalf of another. Money received in the course of mortgagh is an offence to hinder etc. an administrator, temporary manager,
financing is excluded from the concept of trust money. (Mortgageauditor or examiner.

financing means negotiating or arranging loans secured by mortgage DIVISION 3—INDEMNITY FUND

including receiving or dealing with payments under such transac- Clause 31: Indemnity Fund

tions. Mortgage includes legal and equitable mortgages over landlhe Commissioner is to pay into the indemnity fund maintained

Clause 16: Withdrawal of money from trust account under theLand Agents Act 199urrently a Bill)—
Money may be withdrawn from a trust account only for the purposes  interest paid by banks, building societies and credit unions to the
set out in this clause. ) Commissioner on trust accounts;

_Clause 17: Payment of interest on trust accounts to Com-  money recovered by the Commissioner from a conveyancer in

missioner ) . L relation to the conveyancer’s default;
Interest on trust accounts is to be paid to the Commissioner for fines recovered as a result of disciplinary proceedings;
payment into the indemnity fund maintained under the Bill. - any other money required to be paid into the fund under the Bill

Clause 18: Appointment of administrator of trust account or any other Act.

The Commissioner may appoint an administrator of a conveyancer'pe fund is to be used for—
trust account if the Commissioner knows or suspects on reasonable compensation under the Bill:
grounds that the conveyancer— insurance premiums; '

is not registered as required by law; h .
: I ; ; .- educational programs conducted for the benefit of conveyancers
has been guilty of a fiduciary default in relation to trust money; or members of the public, as approved by the Minister:

has operated on the trust account in such an irregular manner as for any other purpose specified by the Bill or any other Act.

to require immediate supervision; 3 - : .
has acted unlawfully or negligently in the conduct of the = Clause 32: Claims on indemnity fund

business: A person may claim compensation from the fund if the person has
in the case of a natural person—is dead or cannot be found or f&/ffered pecuniary loss as a result of a fiduciary default of a
suffering from mental or physical incapacity preventing the conveyancer and has no reasonable prospect of otherwise being fully

conveyancer from properly attending to the conveyancer€ompensated. ) . .
affairs);/ property d y No compensation is payable if the default is that of an unregis-

has ceased to carry on business as a conveyancer; tered conveyancer and the person should have been aware of the lack

has become bankrupt or insolvent or has taken the benefit (as% registration. )
debtor) of a law relating to bankrupt or insolvent debtors or, in_ Clause 33: Limitation of claims _ _ _
the case of a body corporate, is being wound up, is under officialhe Commissioner may set a date by which claims relating to a
management or is in receivership. specified fiduciary default or series of defaults must be made.
Clause 19: Appointment of temporary manager Clause 34: Establishment of claims
The Commissioner may, in conjunction with appointing an admin-The Commissioner must notify the conveyancer concerned of any
istrator of a conveyancer’s trust accounts, appoint a temporarglaim for compensation and must listen to both the conveyancer and
manager of the conveyancer’s business for the purpose of transactitite claimant on the matter. The Commissioner must determine the
urgent or uncompleted business. claim and notify the claimant and conveyancer of the determination.
Clause 20: Powers of administrator or temporary manager Clause 35: Claims by conveyancers
The administrator or manager is given powers with respect to thé conveyancer may make a claim for compensation from the fund
conveyancer's documents and records and has any additional powdfrthe conveyancer has paid compensation to a person in respect of
set out in the instrument of appointment. the fiduciary default of a partner or employee of the conveyancer.
Clause 21: Term of appointment of administrator or temporary The conveyancer must have acted honestly and reasonably and all
manager claims in respect of the default must have been fully satisfied.
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No compensation is payable if the default is that of an unregis+  disqualification from obtaining registration;

tered conveyancer and the person should have been aware of the lacka ban on being employed or engaged in the industry;

of registration. - aban on being a director of a body corporate conveyancer.
Clause 36: Personal representative may make claim A disqualification or ban may be permanent, for a specified period
Clause 37: Appeal against Commissioner’s determination  or until the fulfilment of specified conditions.

An appeal against the Commissioner’s determination may be made Clause 49: Contravention of orders

to the District Court within 3 months by the claimant or conveyancerlt is an offence to breach the terms of an order banning a person from

Clause 38: Determination, evidence and burden of proof the industry or from being a director of a body corporate in the
Possible reductions for insufficiency of the indemnity fund are to bendustry. It is also an offence to breach conditions imposed by the
ignored in determining a claim. Court.

Admissions of default may be considered in the absence of the PART 6
conveyancer making the admission. MISCELLANEOUS

Questions of fact are to be decided on the balance of Clause 50: Delegation
probabilities. The Commissioner and the Minister may delegate functions or

Clause 39: Claimant’s entitlement to compensation and interespowers under this Bill.
Interest is to be paid on the amount of compensation to which a Clause 51: Agreement with professional organisation
claimant is entitled. An industry body may take a role in the administration or enforce-
Clause 40: Rights of Commissioner ment of the Bill by entering an agreement to do so with the Com-
If a claim for compensation is paid out of the fund, the Commis-missioner. The Commissioner may only act with the approval of the
sioner is subrogated to the rights of the claimant against the persdMinister. The Commissioner may delegate relevant functions or

liable for the fiduciary default. powers to the industry body.
Clause 41: Insurance in respect of claims against indemnity fund Clause 52: Exemptions

The Commissioner may insure the indemnity fund. The Minister may grant exemptions from compliance with specified
Clause 42: Insufficiency of indemnity fund provisions of the Bill. An exemption must be notified in tAazette

The Commissioner is given certain powers to ensure that the fund Clause 53: Register of conveyancers _
is distributed equitably taking into account all claims and potentialThe Commissioner must keep a register of conveyancers available
claims, including the power to set aside a part of the fund for thdor public inspection.

satisfaction of future claims. Clause 54: Commissioner and proceedings before Court
Clause 43: Accounts and audit The Commissioner is to be a party to all proceedings.
The fund is to be audited by the Auditor-General. Clause 55: False or misleading information
PART 5 It is an offence to make a false or misleading statement in any
DISCIPLINE information provided, or record kept, under the Bill.
Clause 44: Interpretation of Part 5 Clause 56: Statutory declaration

Disciplinary action may be taken against@veyancer(including ~ The Commissioner is empowered to require verification of
any person registered as a conveyancer but not carrying on businaeformation by statutory declaration.

as a conveyancer and any former conveyancer)direztor of a Clause 57: Investigations

conveyancer that is a body corporate (including a former director)The Commissioner may ask the Commissioner of Police to conduct
Clause 45: Cause for disciplinary action relevant investigations.

D|SC|pI|nary action may be taken against a conveyancer if— Clause 58: General defence
registration of the conveyancer was improperly obtained,; A defence is provided for a person who commits an offence
the conveyancer has acted contrary to an assurance acceptedsyntentionally and who has not failed to take reasonable care to
the Commissioner under ti@ir Trading Act 1987 avoid the commission of the offence.

the conveyancer or any other person has acted contrary to this Clause 59: Liability for act or default of officer, employee or
Bill or otherwise unlawfully, or negligently or unfairly, in the agent

course of conducting, or being employed or otherwise engagedn employer or principal is responsible for the acts and defaults of
in, the business of the conveyancer; his or her officers, employees or agents unless the employer or
the conveyancer has been convicted of an offence of dishonestgrincipal could not be reasonably expected to have prevented the act
the conveyancer has been suspended or disqualified fromr default.

practising or carrying on an occupation, trade or business under Clause 60: Offences by companies

a law of this State, the Commonwealth, another State or &ach director of a body corporate (as widely defined) is liable for the
Territory of the Commonwealth; offence of the body corporate.

the conveyancer has become bankrupt or insolvent or has taken Clause 61: Continuing offence

the benefit (as a debtor) of a law relating to bankrupt or insolventf an offence consists of a continuing act or omission, a further daily
debtors or, in the case of a body corporate that is registered aspnalty is imposed.

conveyancer, the body corporate is being wound up, is under Clause 62: Prosecutions

official management or is in receivership; ] The period for the commencement of prosecutions is extended to 2
the conveyancer has otherwise ceased to be a fit and propgears. Prosecutions may be commenced by the Commissioner or an
person to be registered as a conveyancer. authorised officer under theair Trading Actor, with the consent

Disciplinary action may be taken against a director of a bodyof the Minister, by any other person.
corporate if disciplinary action could be taken against the body Clause 63: Evidence
corporate. Evidentiary aids relating to registration, appointment of an admin-
Disciplinary action may not be taken if it is not reasonable toistrator, temporary manager or examiner and delegations are
expect the person to have been able to prevent the act or default.provided.
Clause 46: Complaints Clause 64: Service of documents
A complaint alleging grounds for disciplinary action against aService under the Bill may be personal or by post or by facsimile if
conveyancer may be lodged with the District Court by the Com-a facsimile number is provided. In the case of service on a registered
missioner or any other person. conveyancer, service on a person apparently over 16 at the
Clause 47: Hearing by Court conveyancer’s address for service notified to the Commissioner is
The Court is empowered to adjourn the hearing of a complaint t@lso acceptable.
enable investigations to take place and to allow modification of a Clause 65: Annual report

complaint. The Commissioner is required to report to the Minister annually on
Clause 48: Disciplinary action the administration of the Bill and the report must be laid before
D|SC|pI|nary action may comprise any one or more of the following: Parliament.
areprimand,; Clause 66: Regulations
a fine up to $8 000; The regulation making power contemplates, among other things,
suspension or cancellation of registration; codes of conduct (which may be incorporated into the regulations as

if registration is suspended, the imposition of conditions on then force from time to time). o
conduct of the conveyancer’s business at the end of the period Schedule: Transitional Provisions
of suspension; Transitional provisions are provided in relation to—
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licensed land brokers becoming registered conveyancers;  would be the subject of disciplinary action and a possible outcome
the continued effect of approvals, appointments, orders andf such disciplinary action could be that a person is barred from
notices; working as a land valuer. In addition to the disciplinary provisions
mortgage financiers (These provisions are equivalent to thoseontained in the Bill, the Commissioner can also obtain assurances
contained in thé.and Agents, Brokers and Valuers (Mortgage from persons whose behaviour warrants concern under the provisions

Financiers) Amendment Act 1988t not yet in operation). of the Fair Trading Act 1987 The Bill also provides for a code of
conduct to be developed with the Commissioner.
The Hon. ANNE LEVY secured the adjournment of the . Explanation of Clauses
debate. Clause 1: Short title

Clause 2: Commencement
Clause 3: Interpretation
LAND VALUERS BILL A land valuer is defined as a person who carries on a business that
consists of or involves valuing land. The definition includes a person

The Hon. K.T. GRIFFIN (Attorney-General) obtained who formerly carried on such a business so that disciplinary
leave and introduced a Bill for an Act to regulate landP"egEingT TR B BT & R South Austala, The
valuers; and for other purposes. Read a first time. Court is given jurisdiction under the Bill to deal with disciplin'e of

The Hon. K.T. GRIFFIN: | move: land valuers.

That this Bill be now read a second time. Director of a body corporate is given a wide meaning to en-
| seek leave to have the second reading explanation insert§Bmpass persons who control the body corporate. Under the Bil
in Hansardwithout my reading it irectors of a body corporate may be disciplined, or prosecuted for

: an offence, alongside the body corporate.
Leave granted. Clause 4: Commissioner to be responsible for administration of

ThelLand Valuers Bilfepresents a major change from the presentA*Ct o .
situation. No significant changes have occurred in relation to the = Clause 5: Cause for disciplinary action )
regulation of the activities of valuers since the introduction of theDisciplinary action may be taken against a land valuer if—
Land Valuers Licensing Act 1968owever, since that time the - theland valuer has acted contrary to an assurance accepted by the
nature of the valuing profession and the importance of the role that Commissioner under tHeair Trading Act 1987
valuing has achieved in the business community has greatly changed. the land valuer or any other person has acted unlawfully, or
Significantly, the valuer plays a key role in the commercial sector negligently or unfairly, in the course of conducting, or being
and a great deal of reliance is placed upon realistic and soundly employed or otherwise engaged in, the business of the land
based valuations. To cope with this greater role, the profession has valuer.
demonstrated a keen interest in moving towards higher standards of Disciplinary action may be taken against a director of a body
behaviour and accountability amongst its members. The professiarorporate that is a land valuer if disciplinary action could be taken
is one which can be regarded as being remarkably stable and oagainst the body corporate.
which enjoys a high degree of professionalism amongst its members. Disciplinary action may not be taken if it is not reasonable to
There is an extremely low incidence of complaints againstexpect the person to have been able to prevent the act or default.
valuers and formal disciplinary action has not been taken against any Clause 6: Complaints
valuers for some time. One of the reasons for this occurring is thé complaint alleging grounds for disciplinary action against a land
fact that the Australian Institute of Valuers and Land Economists/aluer may be lodged with the District Court by the Commissioner
maintains a high rate of membership amongst licensed valuers amgt any other person.
that peer review aims to maintain high standards within the profes- Clause 7: Hearing by Court
sion. S o ~ The Court is empowered to adjourn the hearing of a complaint to
In reviewing the need for legislative intervention in the regulationenable investigations to take place and to allow modification of a
of the activities of valuers, the Legislative Review Team establishedomplaint.
by the Government did not consider that it was necessary or desirable Clause 8: Disciplinary action
to continue the present system of Government licensing. Given thjsciplinary action may comprise any one or more of the following:
relatively high rate of compliance and the fact that in practical terms 3 reprimand;
most valuations are done for business, the impact upon general g fine up to $8 000:
consumers will be minimal. The majority of valuers’ clients are. 5 pan on carrying on the business of a land valuer:
banko, legalpractioners, inance companies and oier fnancial a ban on being employed or engaged in the nusty
purp : -, a ban on being a director of a body corporate land valuer.
assessment. It should also be noted that those parties which most - - may be permanent, for a specified period or until the fulfil-
often use the services of valuers are well placed to be aware of t ent of specified conditions.

general value of property being transacted. Any concerns such clie Clause 9: Contravention of prohibition order

occupations in Australia also recommended that the valuing progndaged in the industry or from being a director of a body corporate
fession should be deregulated as it also considered that the risk to tfetne industry. _ .
general public would not be great. Ordinary consumers rarely cal| Clause 10: Register of disciplinary action .
upon the services of valuers and there would appear to be littldh® Commissioner must keep aregister of disciplinary action taken
concern that they would be disadvantaged by the deregulation @9ainst land valuers available for public inspection.
valuers. Clause 11: Commissioner and proceedings before Court
Other methods of maintaining industry standards are availabléhe Commissioner is to be a party to all proceedings.
to the valuing profession. The Institute is initiating the development _ Clause 12: Investigations o _
of competency based standards and is working with the Trad&he Commissioner may ask the Commissioner of Police to conduct
Practices Commission to develop a code of conduct. In light of theseelevant investigations.
developments it is no longer considered appropriate for the Clause 13: Delegation by Commissioner
Government to continue as the regulator of the valuing professioriThe Commissioner may delegate functions and powers under the Bill
Government’s role should be limited to providing advice andto a public servant or, with the consent of the Minister, to any other
supporting the profession’s moves towards greater self-determingerson.
tion. Clause 14: Liability for act or default of officer, employee or
ThelLand Valuers Bilintroduces a system of ‘negative licensing’ agent
that provides an effective regime for the protection of consumeré&n employer or principal is responsible for the acts and defaults of
without the significant expense a traditional positive licensing regiménis or her officers, employees or agents unless the employer or
would involve. The Bill replaces the existing licensing system withprincipal could not be reasonably expected to have prevented the act
provisions aimed at protecting persons from the unlawful, negligenor default.
or unfair practices of land valuers. Under section 5 such behaviour Clause 15: Offences by bodies corporate
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Each director of a body corporate (as widely defined) is liable forthe The Hon. K.T. GRIFFIN: | move:
oﬁeg&%g;t?g: t%?ggé:glzggazte. That this Bill be now read a second time.
The period for the commencement of prosecutions is extended tolseek leave to have the second reading explanation inserted
years. Prosecutions may be commenced by the Commissioner or ghHansardwithout my reading it.

authorised officer under theair Trading Actor, with the consent

of the Minister, by any other person. Leave granted.

TheCCI:%Jrilra]w:iLs?s:i(/)Ar?grbzglrreeqpuc;rr(tad to report to the Minister annually or, The Land Agents, Brokers and Valuers Act 1 ains a

bl ! ) . umber of important provisions which regulate the conduct of

tFt‘e Iadmmltstratlon of the Bill and the report must be laid before,qong dealing with the transfer of land. These include provisions
ariament, relating to the conduct of the business of a Land Agent and

Clause 18: Regulations ingorovisions dealing with contracts for the sale of land or businesses.
The regulation making power contemplates, among other things,

codes of conduct (which may be incorporated into the regulations gs These provisions are an important mode of regulating the
in force from time to time). ehaviour of land agents and also regulating the contractual

Schedule: Transitional provisions procedure involved in the purchase of what is for most people the
An order of the Tribunal suspending a land valuer's licence ofmost expensive acquisition of their life, namely the purchase of land
disqualifying a person from holding a land valuer’s licence isOr @ business.
converted into an order of the Court prohibiting the person from  The Bill encapsulates these provisions in one complete package.
carrying on, or from becoming a director of a body corporateThe provisions contained in the Bill largely reflect existing
carrying on, the business of a land valuer. provisions in the Act.

) The Land Agents Brokers and Valuers Act 19180 contains
The Hon. ANNE LEVY secured the adjournment of the provisions designed to regulate the conduct of rental accommodation

debate. referral businesses. These businesses provide a service relating to the
availability of rental accommodation. These provisions have been
_ removed from the substantive legislation and it is intended that they
LAND AND BUSINESS (SALE AND CONVEYAN be incorporated into a Code of Conduct which will be administered
CING) BILL under the provisions of thigair Trading Act 1987 This ensures a

) continuation of the consumer protection currently available in the
The Hon. K.T. GRIFFIN (Attorney-General) obtained Act.

leave and introduced a Bill for an Act to regulate the sale of Explanation of Clauses
land and businesses and the preparation of conveyancing The following table compares the clauses of the Bill to the
instruments; and for other purposes. Read a first time.  provisions of thd.and Agents, Brokers and Valuers Act 1973

Land and Business (Sale and Conveyancing) Bill 199nd Agents, Brokers and Valuers

Act 1973
clause 3 Interpretation sections 6(1), 86(1) and (2) and The relevant definitions from the general
87A(1) and (2) interpretation section and the interpreta-

tion sections in Part 10 Divisions 1 and
2 have been brought together.

clause 4 Meaning of small business section 87A(1) "small business"
and (2)
PART 2 CONTRACTS FOR SALE OF PART 10
LAND OR BUSINESSES DIVISION 2
clause 5 Cooling-off section 88 The amount of deposit in respect of the

sale of land or a small business that may
be retained by the vendor if the sale
contract is rescinded during cooling-off
is increased from $50 to $100.

The provision contained in clause
5(2)(b) has been altered to take account
of the removal of the requirement for an
agent to have a registered office by the
Land Agents Bill

clause 6 Abolition of instalment contractsection 89
clause 7 Particulars to be suppliedto  section 90
purchaser of land before
settlement
clause 8 Particulars to be suppliedto  section 91

purchaser of small business be-
fore settlement

clause 9 Verification of vendor's statemeséction 91A

clause 10 Variation of particulars section 91B

clause 11 Auctioneer to make statementssection 91C
available

clause 12 Councils and statutory section 91D
authorities to provide information

clause 13 False certificate section 91E

clause 14 Offence section 91F

clause 15 Remedies section 91G

clause 16 Defences section 91H
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clause 17

PART 3

clause 18

clause 19

PART 4

clause 20
clause 21
clause 22

clause 23

clause 24

PART 5

clause 25

clause 26
clause 27

clause 28

clause 29

clause 30
PART 6

clause 31
clause 32

clause 33
clause 34
clause 35

clause 36

clause 37

clause 38
clause 39

clause 40

Service of vendor’s statement, section 911
etc.

SUBDIVIDED LAND PART 10

DIVISION 1

Obligations and offences in relasection 86
tion to subdivided land

Inducement to buy subdivided section 87
land

AGENTS’ OBLIGATIONS PART 6

Copy of documents to be supplezttion 44

Authority to act section 45(1) and (2)
No agent’'s commission where section 45(3) to (4)
contract avoided or rescinded

Agent and employees not to hasection 46
interest in land or business that
agent commissioned to sell

Agent not to pay commission section 47
except to employees or another
agent

PREPARATION OF CONVEY- PART 7 DIVISION 3
ANCING INSTRUMENTS

Part 5 subject to transitional
provisions

Interpretation of Part 5 section 61(3) and (13)

Preparation of conveyancing section 61(1)
instrument for fee or reward

Preparation of conveyancing section 61(2)
instrument by agent or related
person

Procuring or referring conveyansection 61(7) to (10)
cing business

Effect of contravention
MISCELLANEOUS
Exemptions section 7(2)

No exclusions, etc., of rights cogsection 92
ferred or conditions implied by
Act

section 61(11) and (12)

Civil remedies unaffected section 103
Misrepresentation section 104
False representation section 98

Prohibition of auction sales on section 98A
Sundays

Liability for act or default of
officer, employee or agent

section 99

Offences by bodies corporate section 100
Prosecutions section 101

Regulations section 107

This provision has been altered to take
account of the fact that no general ser-
vice provision (as in the current Act) is
included in this Bill.

The definitions related to subdivided
land included in section 86(1) and (2)
are incorporated in clause 3, the general
interpretation provision.

The requirements set out in sections 36
to 41 are not included.

This provision has been altered to take
account of the removal of the require-
ment for managers and sale representa-
tives to be registered by theand Agents
Bill. The penalty has been altered to fit
into the divisional penalty scheme.

This provision has been altered for the
same reasons as the previous provision.

The terminology has been altered in this
Part. Conveyancing instrument is used
in preference to instrument relating to a
dealing in land. The term ties in with the
Conveyancers Bill

This is a new provision to take account
of the transitional provisions included in
the schedule. In the current Act transi-
tional provisions appear in section 61
(1a), (4), (5) and (6).

The penalty has been altered to fit into
the divisional penalty scheme.

The penalty has been increased from
$500 to $2 000.

This provision has been altered to bring
it into line with similar provisions in the
Land Agents BilltheConveyancers Bill
and theLand Valuers Bill

The period for commencement of pros-
ecutions has been extended from 12
months to 2 years in line with similar
provisions in the.and Agents Billthe
C(I)Inveyancers Bikhind theLand Valuers
Bill.

Relevant provisions only included.
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Schedule Transitional Provisions section 61(1a), (4), (5) and (6) These transitional provisions have been
altered to take account of the different
time frame. In addition, the power of the
Tribunal to vary or revoke exemptions
has been transferred to the Commission-
er for Consumer Affairs.

The Hon. ANNE LEVY secured the adjournment of the employment benefits to weekly hired and part-time workers.

debate. What the Government has done in the legislation is to
introduce a set of minimum standards, and they are meant to
INDUSTRIAL AND EMPLOYEE RELATIONS BILL be one of the tests within this legislation in relation to

whether or not an enterprise agreement can be entered. The

In Committee (resumed on motion). legislation that the Government has brought forward allows

(Continued from page 956.) people to go below the safety net.

Clause 75—'Approval of enterprise agreement.’ The amendment | will be bringing forward will allow that
The Hon. M.J. ELLIOTT: | move: but they will be under very special circumstances, which |
Page 30— will be spelling out. It must be noted that the Government had
Lines 20 to 22—Leave out paragraph (a) and substitute: not suggested that you go below the safety net; it said that
(a) the agreement— there would be a safety net, and that was it. Under my

() s, on balance, in the best interests of the employeegmendment the agreement must be, on balance, in the best

fnc;‘éféggs gfy altlh:mglgorggggln;n(éakmg Into account theie rasts of the employees covered by the agreement. It must

(||) does not provide for remuneration or conditions of not prOVide for remuneration or conditions that are inferior
employment that are inferior to the scheduled minimumto the scheduled minimum standards, and must not provide
standards; and for remuneration or conditions that, when considered as a

(i) does not provide for remuneration or conditions of ; : e :
employment that are, when considered as a WholeWh0|e’ are inferior to the conditions prescribed by a relevant

inferior to the conditions prescribed by a relevant awardaward.
glfoSﬁggﬂtggtfgtpg:)ypﬁgvtar}gaenrg.ponees atthe time of the g0 the Government had promised minimum standards
Lines 26 to 34—Leave out subclause (2) and substitute: | spelt out quite clearly in my amendment (a)(ii) that an
(2) The commission must refuse to approve an enterprisenterprise agreement will not allow standards less than those
agreement if a provision of the agreement discriminates against afinimum standards. In my amendment (a)(iii), because the
employee because of, or for reasons including, race, colour, se

sexual preference, age, physical or mental disability, marital statuéward is a safety net, | am making it plain that as a whole

family responsibilities, pregnancy, religion, political opinion, conditions cannot be inferior to the award. The reason for that
national extraction or social origin. ) is a recognition that awards are highly prescriptive, but, as a
(3) In deciding whether to approve an enterprise agreement, thgackage, provide a certain level of benefits to workers. |

commission must identify employees who are covered by thg,ngerstand that in some workplaces the prescription of the
agreement but whose interests may not have been sufficiently taken

into account in the course of negotiations and must do whatever @Ward, whilstit gives you security—you know what you are
necessary to ensure that those employees understand the effect of @&Ng to get and you know what your entitlements are—
agreement and that their interests are properly taken into accountreates difficulties for the employer, and there are times when

(4) Despite subsection (1)(@)(ii) and (iii) the Full Commission eyen the employee might like a somewhat different arrange-
may, on the referral of an enterprise agreement by the member of t ent

commission who considered the agreement at first instance, appro
the agreement if the Full Commission is satisfied—

(@) that the enterprise is suffering significant economic There may be some things under an award which they feel

difficulties: and perhaps they would be willing to forgo or have less of, there
(b)  thatthe agreement would make a material contribution t@re other things that perhaps they would appreciate a little
the alleviation of those difficulties; and more of. The concept is that if you give in one area you

(c) that thetre are ;‘?ﬁson?b'e.prQSPeCtS of tphe ‘t*ﬁo't‘omi.‘}hould be able to pick up in another. The important thing is
glfr?#glasga;ggﬁqse%t € enterprise improving within € (M 4t as a whole you should not be worse off than you are

(5) An enterprise agreement must also be referred to the Fulinder the award. | realise that some of the benefits are in
Commission if the member of the commission before whom the¢erms of leave, some of the benefits are in terms of remunera-

question of approval comes the firstinstance is in serious doubt, f%én’ but, nevertheless, since commissioners in the past have

any other reason, about whether the agreement should be approv e
(6) Ifthe Commission approves an enterprise agreement, a.co en able to make those sorts of decisions, and those sorts of

of the agreement must be kept available for public inspection at thf@de-offs in granting awards, | believe that a commissioner
office of the Registrar. in granting an enterprise agreement should be able to make
The Government made it quite plain at the time of the lasf decision as to what the effect is on the whole of variations
election, that it was its intention that the awards wouldin the award, as you construct an enterprise agreement.

provide the safety nets for enterprise agreements. That was The second batch of amendments | have moved delete
spelt out with no doubt at all. Page 3 of the Government'supclause (2), which is the area where the Government allows

policy document states: for people to go below the scheduled minimum standards.
The award system will continue to provide the basic safety neQuite simply, | am not satisfied with the tests which are there,
for employees. and in the circumstances install a whole new set of tests

The Government made it plain that any new agreements otherhich need to be applied, and | will explain why | have done
than awards would be enterprise agreements. It also guaratiat. Hypothetically let us take perhaps a large factory in a
teed there would be minimum hourly rates of pay, annualarge country town—or a small country town, for that
leave entitlements, sick leave entitlements, unpaid maternitymatter—which is a significant employer. This factory is in
leave, parental leave, adoption leave, and proportiondemporary difficulties, and | stress the word, ‘temporary’.
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It would not be in the interests of the workers if the factory My intention is that the commission, looking at the test
closed when forgoing benefits for a short term would haveinder paragraph (c), would not indefinitely grant companies
guaranteed its continuation. However, | would take quite dhe right to enter into enterprise agreements which go below
different philosophical position in terms of going below the award. So, | am allowing the Liberal Party to actually
awards for long periods of time, in terms of the implicationsbend its policy a little—something that it was attempting to
that it has more generally. In fact, if you allow people to godo within the legislation. | have said that | can think of some
below awards in the long term what is the point of having arcircumstances where it is justifiable, but it can only be in the
award? An award is supposed to be setting the conditions-short term, and | am trying to put in the tests which allow that

The Hon. R.R. Roberts interjecting: to occur.

The Hon. M.J. ELLIOTT: Yes, and setting a minimum. The Hon. R.R. ROBERTS: | move to strike out the
As | observed earlier, there would be no problem in havingexisting clause and insert the following new clause:

full employment in Australia if we were willing to go to low Insert new clause as follows:

enough wages. We can compete with Bangladesh quite easily, Approval of enterprise agreement _

if we are willing to lower our conditions enough for workers. 75.(1) i _Ihe ?Pffmglfﬁl?n may approve an enterprise
The challenge s first, for the system to set sensible awards. agr?:)menthlelrelﬁqi%ésrégon o conditions of employment of the
Having set them you only go below them in exceptional employees covered by the agreement are regulated by
circumstances, and you should never do anything which an award or awards that are binding on the employer
allows it to become the rule, otherwise de facto you have bound by the agreement; and

destroyed the award. What | have attempted todoisto setup ~ (P)  the agreement does not disadvantage the employees
covered by the agreement in relation to conditions of

a series of tests, which really say that you should not be going employment; and
below the award and, if you do so, it is under special () the agreement includes procedures for settling
circumstances and really should be temporary. industrial disputes about matters arising under the
So, | am saying that, first, the enterprise must be suffering agreefgegt tﬁetween the tfam%loyer and employees
significant economic difficulties. That should be self-evident. d ?ﬁg%ﬁree%en‘i S%\?i?jgs??o’r B sultation between the
If the company is not going too badly, there is no justification employer and employees bound by the agreement
for going below the award at any time. about changes to the organisation and performance of
The Hon. K.T. Griffin interjecting: work or the parties have agreed that it is not appropri-
The Hon. M.J. ELLIOTT: No, but that is picked up in ate for the agreement to contain provide for such
the first part of the clause because on the whole youcango ()  adequate consultation has taken place with the em-
below on some things and above on others. Here, on the ployees who are to be bound by the agreement; and
whole, you are going below the award and below the () thefollowing requirements have been complied with
minimum standards. If you are going to do that, you really by the employer—

: .Y - 0] not less than 28 days before the agreement was
need some very strict tests. The first is that the enterprise signed by or on behalf of the employees to be
must be suffering a difficulty. As | said, that is not enough in bound by the agreement, the empioyer must
itself. inform the registered associations that are

The second test is that the agreement would make a Part'fs to the ﬁwaTFS covering H‘e affected
material contribution to the alleviation of the difficulties, and Zg’rzg%eeist.ogéde full contents of the proposed
the final one is that there are reasonable prospects of the (i)  the employer must allow representatives of the
economic circumstances of the enterprise improving within registered associations to meet with the affect-
the term of the agreement. A company could say, ‘Look, we e?ov?drgﬁg’é’ffﬁab?g?g'c?nnvgg?fr"t% ef:gU::S :r:][g
have problems_. We are going to put in new equipment. As a Eves to explain how the agreemer?t would
consequence, in the longer term, we will again be viable, but affect their rights and obligations; and
because of cash flow difficulties we cannot do it, as it will () the agreement has been approved by a majority of at
take a couple of years to turn things around. They might least two-thirds of the total number of the employees
unfortunately have blown their own management, and the affected by the agreement.

. 2) An enterprise agreement disadvantages employees in
workers should not be blamed for that. However, if they rela(ti())n to theirgonditio%s of employment onl%/if— ploy

structure their management, and it is a temporary problem  (a) the agreement would result in a reduction of entitlements
that good management will again solve, | think that is or protections; and _
reasonable. (b) the Commission, having regard to their terms and con-

: . ditions of employment as a whole, considers the reduction
If these enterprise agreements allow people going below contrary to the public interest.

this safety net for a set period of time (and | have other (3) The Commission must refuse to approve an enterprise
amendments which prescribe two years as the maximum life agreement if— _ . _ _ _
of an agreement), at the end of that term you would have to (a) the agreement contains provisions which are inappropriate

i i to an award or enterprise agreement; or
go back and renegotiate the enterprise agreement, and the (b) an employee has been subjected to overt or covert

employees again will ask themselves, ‘Are we willing to go pressure by the employer or a representative of the
below?’ | would suggest at the end of the day that they cannot employer in negotiations leading to the execution of the
continue just agreeing to go below under this test because | agreement; or o )
believe that the full commission in this case would be looking © Z‘nﬁ’r%"gg”bgi;ﬁi agreement dr'gggomrzgaitﬁa against an
at paragraph (c) and saying, “Two years ago you said there colgur,),sex, sexual pre’ference, age, physical or?ﬁentafl
was a reasonable prospect you would recover, and you have disability, marital status, family responsibilities, preg-
not done so, and you are now asking to go below the award nancy, religion, political opinion, national extraction or
again’. The commission might see some signs and give the social origin; or . .
firm another two years, but it might say, ‘You cannot keep (d) the agreement applies only to a part of a single business

. . . . i that is neither a geographically distinct part of the busi-
coming back and saying, "We are just about to recover; we ness nor a distinct operational or organisational unit

are just about to recover." within the business and the Commission considers that—
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(i)  the agreement defines that part in a way thatdays notice as to the full contents of the proposed agreement;
results in the agreement not covering em- allow representatives of those registered associations access
g'g%eeerﬁ e";’]?(t’omcg\y;?‘#gvti)ﬁgrfg;;’g"t%'e_for the quring working hours; as well as provide them with reason-

-~ the nature of the work performed by the lee facilities to d_|scuss how the agreement will affect the
employees whom the agreement doesfights and obligations of workers at that workplace.
cover; and Further, rather than the agreement simply providing for a
the organisational and operational rela- simple majority of employees agreeing to the enterprise
H?angﬁgsest‘,"’:ﬁg that part and the rest of 5 g reement, the amendment provides that the agreement must

(i) itis unfair for the ‘agreemem not to cover those P€ ratified by two thirds of the majority of the workers. .
employees; or In New South Wales, the Greiner Government's legisla-

(4) In deciding whether to approve an enterprise agreementjon with respect to enterprise agreements provides that to
the Commission must identify employees who are covered by thexit the award system there must be approval by 65 per cent

agreement but whose interests may not have been sufficient ;
taken into account in the course of the negotiations and must dBf the employees to be affected. If the employees will forsake

whatever is necessary to ensure that those employees understth& safety and security of, say, an award, it should be based
the effect of the agreement and that their interests are proper@n an overwhelming proportion of the work force wanting to

taken into account. embrace the enterprise bargaining, rather than the tyranny of
(5) If the Commission approves an enterprise agreement, g simple majority. For example, under the Government's Bill,
ggggti%fntgftﬁgLefﬁgeg]ftﬁe“;teg?st‘:gft available for public in4, 5 workplace of 100 workers, 51 of them could be day
o workers working from 9 a.m. to 5 p.m. who are quite happy
I note also that the Hon. Mr Griffin intends to make atg accept an enterprise agreement which takes away penalty
contribution. In respect of some of the remarks made by thgstes from the 49 shift workers who may work on that same
Hon. Mr Elliott on the question of going below the terms of jte - Under the Government's legislation, those 49 shift
the award, | make the point that the award has to be th@orkers would be caught under the terms of an enterprise
minimum, and | have some problems with his prospect ohgreement because a simple majority had been achieved with
saying that they could go below the award rate, bearing ifhose in favour of the agreement. No coercion would have
mind that the award rates at the present moment have alwaygen exercised because the 51 were quite happy to enter into
been recognised as the minimum rate that should be applign enterprise agreement where they were not affected, and
able to any worker doing that sort of work. indeed might receive a 5 per cent pay rise to sell out 49 per
There have been a couple of references to a situation thagnt of their workmates who were shift workers.
happened at SPC, and people always claim that they went The Government's Bill provides that the enterprise
below the award rate. In fact, what they did at SPC was nojgreement commissioner simply has to ensure that a simple
go below the award rate but work only for the award rate angnajority is in favour of the agreement and that they are not
forwent any other of their lurks and perks. The conclusion okupstantially disadvantaged. Under the above scenario of the
the story, which often does not get told, is that, when theyyorkplace with 100 workers, if 51 of them have agreed to the
first put the proposition to the employees, the employees welgnterprise agreement, even though 49 of them may be
prepared, unwittingly, to go below those conditions. significantly disadvantaged, if not substantially disadvan-
When the registered association came into play, it pointeghged, there has been no coercion and the Industrial Relations
out the folly of their taking that action, and it was agreed thatCommission will have to take into account all the relevant
they would stick with the award rate, bearing in mind that thaindustrial, economic and commercial circumstances affecting
was the minimum. There were agreements and tentativiéie enterprise. So, it is the enterprise and not the worker who
arrangements that, in the case of prosperity, the conditioris to be disadvantaged.
that previously obtained would be reinstated. In fact, history Members of the Committee should remember that Dean
now shows that because of major restructuring and a spirit @rown’s pre-election promise was a Liberal Government
cooperation that developed at that time they got back into th@ould adopt the award in each case as the safety net for
black and those conditions forgone for that temporary perio@stablishing minimum conditions in enterprise agreements.
were reinstated. As a result, those employees now enjoy the Subclause (2) of the Government's Bill allows employers
conditions that they had before the incident at SPC. in effect to gently force employees to accept agreements for
| point out that the Opposition’s amendment picks upremuneration or conditions of employment inferior to the
much—in fact, the majority—of the legislation enacted in thescheduled minimum standards of the Act. The Government's
Australian Industrial Relations Act 1988 under the FederaBill does not allow for the maintenance of the independence
Government’s 1993 reform Bill. This reform Bill provides, and integrity of commissions. The Opposition believes that
as do the Opposition’s amendments, that any enterprig@e interests of the employees to be bound by the agreement
agreement entered into must be on the basis that there is ivothis matter can only be referred to the full commission if
disadvantage test with respect to the conditions of employthe enterprise agreement commissioner has some serious
ment concerning the employees. It also provides that adoubt as to whether the agreement should be approved.
enterprise agreement can apply only to those employees who The Government's position is an invitation to unnecessari-
are covered by an award. ly force reductions in wages and conditions. As | said, it does
Unlike the Government’s Bill, the Opposition’s amend- not relate to the SPC situation. Pursuant to clauses that will
ments provide that any enterprise agreement entered intiecome apparent later in this Bill, there is no provision for
must provide for there to be consultation between theappeal on an enterprise commissioner's decision. The
employer and employees who are to be bound by th®pposition's amendment further specifies, as does the
agreement and that adequate consultations take placustralian Industrial Relations Act 1988, as amended, the
Further, the Opposition’'s amendment provides that amerms under which the enterprise agreement can be rejected
employer shall give registered associations which are partidsy the commission; that is, there is a reduction of entitlements
to the awards that would otherwise cover those employees 28 the protections to workers and that the terms and condi-
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tions of employment as a whole are contrary to the public The Opposition believes that the clause as outlined and put
interest. forward by it covers most of the requirements of the Hon. Mr
Under the Opposition’s amendments the commission muglliott and that it has the advantages of uniformity and
refuse to approve an enterprise agreement if there has beemmparison within the Federal arena. It also has the ability
overt or covert pressure by the employer on employees; if ibn its own merit to stand and serve South Australian employ-
discriminates against the employee by race, colour, sexuaks as well as it would people working under the Federal
preference and so on; or if the agreement in some way dosystem. | ask the Hon. Mr Elliott to consider supporting our
not cover all employees whom it might be reasonable for sucakmendment on the basis that it embraces most of the things
an agreement to cover, having regard to the nature of thinat he wishes to cover, that it has the added advantage of
work performed or the organisational operational relationuniformity between the two systems and that it would
ships between the single business and the rest of the businegsyvide, in the event of disputation occurring from time to
and it is unfair for the agreement not to cover those employtime, the opportunity to compare the case law that will
ees. develop in both areas so that the commission may more
In addition, the Opposition’'s amendments require theefficiently undertake its duties in the interpretation of those
commission to identify those employees who are to balisputes and make judgments on levels of conditions and
covered by the agreement and whose interests may not hak@muneration that may come out of this arena. For all those
been sufficiently taken into account, for example, migranteasons | prevail upon the Committee to support the
women workers from non-English speaking backgrounds wh®pposition’s amendment.
may not have understood the effect of the agreement with The Hon. T.G. ROBERTS: | support the comments
respect to their own particular interests. Importantly, themade by the Hon. Ron Roberts and cite a couple of cases that
Opposition’s amendments ensure that any enterprise agreleave arisen under the existing awards and agreements
ment is subject to public scrutiny—we have canvassed thigelationships. The case to which the Hon. Mr Elliott referred
argument in another debate—and that they are available fovas the well known SPC one, but there have been a number
public inspection at the office of the registrar. in this State where workers have been encouraged not only
One of the greatest problems with respect to enterpris® resign from their unions—
agreements in the New South Wales, Victorian and other The Hon. M.J. Elliott interjecting:
State arenas where Liberal Governments have gained power The Hon. T.G. ROBERTS: No, it is an example of a case
is that enterprise agreements are kept secret and therefdhat allows the award to be the safety net. | will provide two
both the Government and the community are generallyllustrations as to why the Opposition’s amendments should
unaware of the quality of those enterprise agreements.  be picked up to provide extra protection against the potential
We are being told that we can have agreements witfior rorting by unscrupulous employers. A medium size
inferior conditions that are on file in the commission but weenterprise in a small country town convinced its work force
are not allowed to reveal them. We demand that registereithat members ought to resign from the union and become part
agreements and awards be laid on the table of the commissioh an enterprise bargaining arrangement. Those employees
and open for public scrutiny to see whether they are fair antiad to make some short-term sacrifices so that the enterprise

equitable and that the public interest is being met. would remain within that country town. Because of the
The Hon. K.T. Griffin: Industrial agreements are not community pressures, many people agreed to the request of
available now. this large international company, made a lot of sacrifices in

The Hon. R.R. ROBERTS: Registered industrial terms of their own awards and conditions and went below
agreements are available now. You can go and get the BHA&wards in cases. It had the play-off against workers who had
one any time you like. penalty rates, and this is where the trade-offs will be coming

The Hon. K.T. Griffin interjecting: in. It will involve penalty rates and over awards; they will be

The Hon. R.R. ROBERTS: The Attorney-General is the tradeable commodities. | do ribink too many employ-
saying that we can have conditions which are inferior undeers will try to move below the award. The problem that the
awards and which can be made available, exposed and judgethployers in those industries will have is maintaining the
by people wishing to go to enterprise agreements. In otheaward standards and upgrading those awards.
words, the award can be judged but the enterprise agreement However, where the employers are able to convince
cannot be, even though it would be accepted that it is possiblgorkers to resign from a union because the company did not
for the enterprise agreements to contain bad conditions. Sgant any scrutiny in what it was attempting to do, it instituted
we have a situation where we say, ‘This is bad; we know ita whole range of changes that brought about productivity lists
is bad, but we will let them get away with it because it is into try to get itself out of a short-term problem when in fact it
an enterprise agreement.’ It is like saying incest is a bad thingad no intention of staying in the business, anyway. The
but it is all right if nobody knows about it. company shut its premises and laid off all its workers and at

On the limited studies that have been made, the Universitthe end of day the sacrifices made by those workers in a
of Sydney has found that enterprise agreements in the Newhole range of areas came to nothing. No apology was made
South Wales system have concentrated on cost-cuttingy the employers to the employees. In fact they had a break
measures, for example, the abolition of penalty rates, and 3@ and the manager was lucky to escape unscathed. It was a
on, as opposed to the enterprise agreements entered into at #oeeial event that was supposed to have been a celebration of
Federal level, which have concentrated on upskilling of theéhe sacrifice that those workers had made to try to keep that
work force and training and enhanced productivity in returnenterprise viable, but it turned out that the manager had to run
for salary increases; lower costs of production; greatevery quickly to his car because the employees— in that case
efficiencies; product quality; job satisfaction; and theit was mainly women—were so incensed by the decision to
industry’s viability, ensuring ongoing security for its shift their enterprise to another place in order to gain
employees and providing meaningful work and profits foradvantages that were being negotiated at a local level for
shareholders. other advantages that that company was going to get.
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So much for the exchange of information on an equabf those companies. Itis an unfair fight. It is like throwing a
basis. Another case was in another country town in th&antamweight boxer into a heavyweight ring to try to
Riverland or Murraylands where a company convinced its1egotiate some sort of fairness and equity out of the whole
members to resign. A management buy-out was put forwargrocess. | ask the Committee to consider the Opposition’s
and workers were encouraged to trade their superannuatiamendments.
entitlements for shares in that company. The company was The Hon. K.T. GRIFFIN: The Government opposes the
on a very bad footing and the employees did not seek advic®pposition's amendment and moves its own amendment. |
from their union, although unions have resources that | knownove:
the Attorney-General does not want used to check the Stock approval of enterprise agreement
Exchange and the circumstances of companiesinthe market ~ 75 (1) The Commission must approve an enterprise
place. agreement if, and must not approved an enterprise agreement

The workers transferred their superannuation into shares unless, it is satisfied that—

; (a) before the application for approval was made, reasonable
on the basis that they thought they would get returns on those sieps were taken—

shares equal to the sacrifices they _made in salary and () toinform the employees who are covered by
penalties. The company went out of business; the shares were the agreement about the terms of the agree-
worth nothing and consequently the workers sacrificed their ment and the intention to apply to the
superannuation payments for a non-viable company that was Coé“miSSiO“ for approval of the agreement;
never going to survive anyway. (i) %nexplain to those employees the effect the
The Hon. Mr Elliott’s concerns about minimum standards agreement will have if approved and, in par-
in awards is commendable but, unfortunately, extra provi- ticular—
sions need to be put into place, including the amendments - to explain that the agreement will, if ap-

announced by the Hon. Ron Roberts, to ensure that those proved exclude the operation of an award
except to the extent that provisions of the

_un_scrupulous employers do not use the under-res_ourced and award are incorporated into the agreement;
ill-informed members and employees on those sites to take and
advantage of the circumstances in which they find them- - to explain the procedures for preventing
selves. Unfortunately, in this day and age those sorts of and settling industrial disputes as
regimes and programs still prevail. (b) the agreeme[r)]t[esggts)er?o?yi;hfe?a%irce)r? Toe rt]rt1;e?rn?erms and
Another illustration |nV(_)Ives a ’T‘a“e.r about which _the conditions of employmen’t, disadvantage the employees
Government can do nothing, nor in this case the unions, who are covered by the agreement; and
where an unscrupulous employer made provision for (c) the agreement has been negotiated without coercion and
bankruptcy and moved much of his plant and equipment off- a majority of the employees covered by the agreement
site overnight. He moved it to other premises, away from q ?ﬁ"e genUIneI¥_agreeq tto bte b.?#:‘ﬁ byb'.t? atnd fthis Part
where the people who were going to do the shareholder audit ¢ )an%agreemen IS consistentwith the objects ot this Fart,
would determine what value they would get for their dollars. (e) the agreement complies with the other requirements of
The first instance employees and unions had of anything this Act.
untoward was that the transport driver notified a night-shift (2) For the purposes of subsection (1)(b), an agreement is

worker that he was taking out half of the plant and equipment. taken to disadvantage employees in relation to their terms and

: : - conditions of employment only if—
That went out overnight. The job security of those people was (a) the agreement, considered as a whole, would result in an

nil. When the liquidators came in the company could not overall reduction of entitlements or protections of the
work its way out of its difficulties and company shareholders employees under an award that would otherwise govern
got nothing. the employee’s employment; and N

Our interest in the amendments involves not only the (b) in the context of their terms and conditions of employ-

. - ment considered as a whole, the Commission considers
employees, regional economies, and management— the reduction contrary to the employees’ interest.

sometimes sections of management are not aware of the  (3) i an enterprise agreement provides for remuneration or
intentions of senior people—but also the shareholders. Where conditions of employment inferior to the scheduled minimum
the interest of all those people reside, our amendments pick standards, the agreement must be referred to the full Commission
up those interests and unfortunately the Government will not  for approval.
see any need for those sorts of amendments because litseeks to do so to clarify clause 75. The new clause clarifies
intention is to pit those workers with little or no protection or the Government’s policy intention in relation to the condi-
resources against employers of, in some cases, dubiotions of approval of enterprise agreements. In the Bill the
credibility. Government specifically provided that enterprise agreements
Another problem relates to fair share and trading ofshould be negotiated without coercion and have the support
information. | accept the Attorney’s position about fair of the majority of the employees who are bound by the
enterprise bargaining. There is no problem with thatagreement. The Government has considered it necessary to
Unfortunately, there are circumstances for which we have tepecify in greater particularity the requirement that the
legislate in relation to those unscrupulous companies that denterprise Agreement Commissioner be satisfied that the
use such methods. A further problem that enterprise bargaiemployees have made an informed consent prior to entering
ing will bring for workers on site is to gain access to inform- into the enterprise agreement.
ation for overseas registered companies. Proposed new clause 75(1)(a) provides specifically for this
If people go to the Stock Exchange to try to do an audit orequirement and proposed new clause 75(1)(c) requires the
investigation into the financial viability of overseas com-agreement to have been negotiated without coercion and that
panies registered internationally, they find that their profita majority of the employees covered by the agreement have
and balance sheets are often not available. They put outgenuinely agreed to be bound by it. The phrase ‘genuinely
group report at the end of the financial year that does naigreed’ is considered to be a preferable phrase to the phrase
include any detail at all to allow people to assess the viabilityn the Bill ‘has the support of the majority’. The phrase
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‘genuinely agreed’ is a phrase contained in the Federdbovernment amendment proposes that the agreement be
Industrial Relations Reform Act 1993. referred to the full commission for approval.

Proposed new clause 75(1)(d) specifically requires the Withrespectto the Hon. Mr Elliott's amendment, itis the
Enterprise Agreement Commissioner to be satisfied that ‘theiew of the Government that, whilst we will formally oppose
agreement is consistent with the objects of this Part’. This i§, there is merit in some of the proposals. The only signifi-
an important provision as it will ensure that the objects of thecant difficulties we have relate to proposed subclauses (2) and
Part, about which the Government now has the support of aff). We have already debated a clause similar to subclause (2)
parties to include, are reflected in the actual terms of th@here reference is made to age and also, | would suggest, in
enterprise agreement and its approval process. TH&e broader context of the equal opportunity laws at State and
Government's new clause also clarifies its intention inFederal level which have certain qualifications and with
relation to the proposed no disadvantage test. which employers and employees must in any event comply.

In the Government's Bill clause 75(1)(a) expresses the ng '€ danger is that expressing so baldly the principles in
disadvantage test as requiring ‘the agreemerito] not proposed subclause (2) will give rise to conflict with th_e
substantially disadvantage the employees to whom it is t§stablished law of the State and the Commonwealth relating
apply’. This provision has been grossly misrepresented by tHi9 €qual opportunity matters. In relation to subclause (6), we
Labor Party and by some trade union officials in the debatd@ve already made a very passionate argument for the parties
on this Bill over the past two months. The word ‘substantial’t© be able to_mak‘? a decision as to what should or should not
as used by the Government in this Bill was clearly intendedP€ kept confidential. | do not accept that because an award is
to mean that enterprise agreements could not be refused to BRPIIC it necessarily follows that an enterprise agreement
approved merely because some inconsequential or insubstaijiould be made public; they fall into two totally different
tial effect on employees existed when the terms of th&ategories. Apart from those two subclauses, the remaining

enterprise agreement were compared with the terms of t bclauses are very largely without criticism as far as the
existing award. overnment is concerned.

It also recognised that some terms of awards and enter- The Hon. M.J. ELLIOTT. | see merits in various
rise a reemegr]ns cannot be arithmetically measured so as gmponents of the two provisions that | am opposing. We
p greem ) = ucatly ay need to recommit this clause at the end of the Committee

compare in identical fashion like with like. The Hon. Mr

Elliott has already acknowledged that position HoweverStage' | see some definite merit in the Government's ame_rnd-
. e . . : ment relating to clauses 75(1)(c) and 75(1)(d), and | think
given the mischievous misrepresentation made by the Lab?ﬁere may be something similar in the Opposition’s amend-
Party and the trade union movement in relation to this claus%ent The Opposition also proposes a two-thirds majority test
the Government’s amendment clarifies its policy intention.in relétion to agreements. Whether or not | will pursue that
Proposed new clause 75(1)(b) provides that ‘the agregp terms of agreements generally is one question, but the
ment does not, in relation to their terms and conditions Ohyner question is in relation to those agreements where they
employment, disadvantage the employees who are Coverg hejow the safety net. That could be another test, particular-
by the agreement’. The concept of disadvantage is thefy i that regard.

defined in proposed clause 75(2) to mean that when ‘th€ The Hon. K.T. Griffin: You want the safety net taken as
agreement, considered as a whole, would resultin an overall\yhole?
reduction in entitlements or protections of the employees The Hon. M.J. ELLIOTT: VYes, and below minimum
under an an"‘rd that would otherwise govern the employee gy ditions. That is subclause (4). | would like to see a series
employment’, then this will only be regarded as disadvantagg tests, because they have to be exceptional circumstances.
if the commission considers that reduction to be contrary t\nother could be a 65 per cent test, which is a general test
the employee’s interest. used for all enterprise agreements in New South Wales, if my
The concept of defining the word ‘disadvantage’ in thismemory serves me correctly. With regard to my own
manner is taken from the Federal Industrial Relations Reforramendments, particularly subclause (4)(c), | am not sure
Act 1993, although the Government’s amendment requireghether the word ‘reasonable’ is the best word as a qualifier
the concept of disadvantage to be assessed by reference to tbeprospects, and | will give that further attention when | get
employee’s interest and not the public interest as provided fasome time, along with whether or not there should be an
in the Federal Act. absolute deadline of so many years for an employer so this
It is our view that the focus should be on the employeestannot go on indefinitely. Subclause (4)(c) is supposed to
interest and not that of the public at large. | think focusing oraddress that, but | am giving some thought to that question
employee interest narrows rather than extends the concepts well.
The amendment, together with the earlier amendment to The Hon. M.J. Elliott's amendments carried; clause as
clause 70A, ensures that awards operate as the safety nemended passed.
enterprise bargaining. The amendment also ensures that the Clause 76—'Effect of enterprise agreement.’
focus of any assessment of disadvantage is upon the The Hon. M.J. ELLIOTT: | move:
employees’ interest. The Government recognises that there page 31, lines 6 and 7—Leave out subclause (3) and substitute—
may be special circumstances in which the parties seek to (3) An enterprise agreement operates to exclude the application
provide for a condition in an enterprise agreement inferior t@f an award only to the extent of inconsistency with the award.
the scheduled minimum standards, for example, by tradingmentioned at the beginning of our discussion on enterprise
off a certain sick leave or annual leave entitlement for somagreements that | believe that if people are to enter into
other employee benefit, but in circumstances where thanterprise agreements there really needs to be a full analysis
proposed sick or annual leave provision stipulates a lessef what is being given up from the awards as they go into the
provision than the scheduled standard. This may also b&greement. One way of ensuring there is a proper analysis of
necessary in case of economic incapacity upon a businesshat entitlements you are giving up is to ensure that when
particularly a small business. In these circumstances thgou enter an agreement you specifically make clear not only
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what you are getting but also what you are not getting. It isvhen the commission may need to intervene. The amendment
not that | am keen to see the award applying, because after aicognises that need.

at the end of the day the enterprise agreement is supposed to The Hon. K.T. GRIFFIN: The Government opposes the
be at least equivalent to the award, but | want to make suramendment. We have to some extent had a debate on this
that there is a full and frank discussion in the negotiation ofmatter in relation to other clauses, so | do not intend to repeat
the enterprise agreement so that, if properly drawn up, tha lot of what | have already said. This amendment, if passed,
enterprise agreement document can signify that that hasould have the amazing effect of introducing compulsory
happened. At the end of the day, that is what | am seeking tarbitration jurisdiction by the commission over parties to an
achieve more than anything else. Itis not that | am trying tenterprise agreement. That jurisdiction could allow the
bring award conditions into the enterprise agreements, butdommission to make orders relating to any industrial matter
am trying to ensure that the negotiations are handled properlgetween the parties, including variation of the terms of their
and this is really just one tool for achieving that. | do notagreement. | suggest that is quite extraordinary. Not even the
believe itis in any way an imposition on the people involvedFederal Act confers such an arbitral jurisdiction capable of
in the negotiations. overriding the enterprise agreement.

The Hon. K.T. GRIFFIN: The Government opposesthe  The Government’s position is that no limitation should be
amendment. To some extent it relates to the argument that vydaced on compulsory conciliation, but to require the
have already had on clause 73(1)(d), and | will not repeat thaigreement to set out dispute resolution provisions. In many
at length. | make the point that, if the Hon. Mr Elliott is cases these will confer an arbitral jurisdiction on matters not
seeking to ensure that there is a full and frank discussion dfconsistent with the terms of the agreement. However, the
the provisions of the award, | would suggest to him that thisstatutory imposition of arbitral jurisdiction, often across the
amendment does not do that, because it applies after thward, is nonsense and will significantly undermine the
enterprise agreement and does not apply to the negotiati@pportunities for employers and employees genuinely to
process. endeavour to reach a satisfactory conclusion to a dispute. It

Another problem is that it exposes employers andwill compromise the enterprise agreement process.
employees to two instruments of industrial regulation. One The Hon. R.R. ROBERTS: | support the amendment
is the enterprise agreement and the other is the industriatoved by the Hon. Mr Elliott. The Bill restricts the powers
award. We have been trying to clarify the terms and condief the Industrial Commission to settle industrial disputes
tions which apply to employers and employees and nobetween employers and employees bound by an enterprise
introduce the prospect of disputes and arbitration and perhapgreement. This is one of the fundamental reasons why we
ultimately litigation because the award has to be taken inthiave an Industrial Commission. To say that it cannot perform
consideration in interpreting an enterprise agreement. For amithin its linchpin operations seems quite silly.
enterprise agreement to exclude the operation of an award The Bill, with respect to clause 77, prevents the
only to the extent of inconsistency with the award raises someommission from being able to issue orders or to settle
difficult legal questions and matters of interpretation. Theyindustrial disputes on matters outside that which is contained
will not be the same in every case; they will vary from casewithin the enterprise agreement. For example, if an enterprise
to case. In those circumstances, this places an unreasonaltgreement related only to wages and the spread of hours and
burden on employers and employees without achieving thiad no reference to annual leave or rostering and the like, the
certainty which is important in industrial relations. For thatmere existence of an enterprise agreement would, under this
reason, the amendment is opposed. legislation, prevent the commission from being able to issue

The Hon. R.R. ROBERTS: The Opposition will support orders with respect to an industrial dispute that arose
the amendment. It is a mirror of the one that we have. toncerning those rosters. Whilst the clause provides for the
should like to make a quick comment on what the Attorney-commission to exercise its powers of conciliation with respect
General said. This provision has no fears for anyone who it industrial disputes between employers and employees
serious about award safety nets and the award being thigund by an enterprise agreement, it does not contain the
minimum. It embraces that principle and ensures that peoplarbitral function that the commission needs with respect to

will be treated fairly. matters not expressly covered by an enterprise agreement.
Amendment carried; clause as amended passed. These matters are well understood and are a fundamental
Clause 77—'Enterprise agreement may invoke jurisdictiortenet of the role of industrial commissions and will settle
of commission.’ disputation that will arise from time to time, despite the best
The Hon. M.J. ELLIOTT: | oppose the clause and intentions or starry-eyed hopes of some that enterprise
move: agreements will satisfy everybody and there will never be a
Insert new clause as follows: problem. That is a myth. _
Agreement cannot affect jurisdiction of commission. Clause negatived; new clause inserted.
77 (1) An enterprise agreement cannot limit— Clause 78—'Duration of enterprise agreement.’
(a) the commission’s powers of conciliation; or The Hon. M.J. ELLIOTT: | move:

(b) the commission’s powers to settle industrial disputes
between the employer and employees bound by the Page 31—

agreement. Lines 15 to 18—Leave out subclause (1) and substitute—
(2) However, if the agreement itself provides procedures for (1) An enterprise agreement continues in force for a term
settling an industrial dispute, the commission should ensure that the specified in the agreement (not exceeding two years).
procedures have been followed and have failed to resolve the dispute Line 19—Leave out ‘presumptive’.
before it intervenes in the dispute. Line 23—Leave out ‘the presumptive’ and substitute ‘its’.

I have already discussed this subject in relation to a previous have grave reservations about the possibility, as the
clause. | strongly support the Government’s general aim oegislation stands, that an enterprise agreement could be of
trying to get enterprise agreements to come up with methodextraordinarily great length. When you marry that with what
ologies for solving disputes. However, there will be timesthe Government have—that the agreement is secret and that



Thursday 12 May 1994 LEGISLATIVE COUNCIL 985

it might have its own arbitration procedures so you cannot gindicated that we have some concerns about that, | understand
to the commission and many other draconian and inhibitingvhat the Hon. Mr Elliott is trying to do, but it is not satisfy-
factors relating to employees—I do not think it is on. ing our concerns at the present time, and | will be interested

| believe that there is great value in having an enterpris¢o listen to what he has to say.
agreement which is regularly assessed. A maximum term of The Opposition amendment in respect to the term of an
two years does not appear unreasonable. When one sets abeoterprise agreement is a good one because it allows for the
the renegotiation into that period one would presume that yoagreement to be extended upon the application by a person
would not go back to the award as a base document, ydoound by the agreement for a period not exceeding a further
would probably use the existing enterprise agreement. Thsvo years. The approval for the extension of an enterprise
process the next time around, in general terms, would not ba&greement must be given unless the commission is satisfied
a very complex process at all. My other amendments tdhat such an extension would not be in the best interests of the
clause 78 are consequential to the first of the amendmen®@mployees bound by the agreement. This is far superior to the
and | do not think | really need to say more about that. ~ Government’s legislation, with respect to clause 78, which

The Hon. K.T. GRIFFIN: The Government opposes the allows the enterprise agreement, remembering that the
amendment. The amendment, even in its amended forragreement, under the Government’s Bill, could have alife
would require an enterprise agreement to have a fixed life dffinitum The agreement is superseded by another enterprise

no more than two years. agreement or is rescinded, and, given the provisions of clause
The Hon. M.J. Elliott: Do we have to deal with awards 79 of the Government's Bill for an enterprise agreement to
every year? be rescinded, is extremely difficult to achieve without the

The Hon. K.T. GRIFFIN: This is an enterprise agree- consent of all parties.
ment. Just listen. What | wanted to go on to say, before the The Hon. M.J. ELLIOTT: The question as to what
Hon. Mr Elliott interjected, was that the Government is nothappens to the agreement after the two years has been raised,
opposed to the insertion of a set limit, and recognises thand | have addressed that by amendments later on. Looking
concern expressed by the Hon. Mr Elliott. A period of, sayat clause 79(4), | will be amending ‘the commission may’ to
three years might be the limit of the presumptive term, asthe commission shall’ rescind an enterprise agreement at the
expressed in clause 78. However, there is another cons@nd of its term if satisfied that the employer or a majority of
quence of the amendment, and that is a more serious congdnployees currently bound by the enterprise agreement want
quence to which | hope the honourable member will givelt rescinded. What | am saying is that at the end of that two
further consideration, and that is that the amendment woulgears, if either party wants out, they can have out, and they
have the effect of forcing employers and employees back intgl0 back to the award.

the award immediately the term up to two years expires. | will have to look through the flow of the amendments
The Hon. M.J. Elliott: No, it doesn't. again, but the intention was that within clause 78 you fixed
The Hon. K.T. GRIFFIN: It does. amaximum term of two years; 28 days before the end of that

The Hon. M.J. Elliott interjecting: you start negotiating and if at any time after the 28 days has
The Hon. K.T. GRIFFIN: Well, that is certainly what expired either of the parties is no longer satisfied they can say

happens. If that is not the intention | am reassured by that. 00K, we want to go back to the award’, but in any other

make the point that the existing Act permits industrial€VENt the negotiations could continue on. It is only if the
negotiations are getting nowhere, and, finally, if the employer

agreements to continue beyond their fixed term. If the Hon. h | : isfied th )
Mr Elliott wishes to have a reference, sections 112 and 113(f}" the émployee is not satisfied they can then say, ‘Look, we
e going back to the award.” | think what the Opposition is

have relevance to that. In circumstances where an enterpriSe; . . . .

agreement provides for a higher base wage as a trade-off fgyind {0 achieve I have been trying to do in a different way,
the reduction or elimination of penalty rates, the automati®Ut the effect is the same. | anticipate that 28 days out from
falling back from the agreement to the award would have thi1€ end of the two years, or whatever period is set, negotia-
effect of reducing the employee’s pay from one week to th lons will commence for Fh‘? next agreement. Once that 28
next, unless he or she work in penalty rate time during thaf@ys has elapsed negotiations may continue but, any time
week. For this reason the Government's scheme for rescissighie! that, either party can opt back to the award.

is preferred. On the basis of what the Hon. Mr Elliott '€ Hon. K.T. GRIFFIN: |am encouraged by what the

interjected, as | say, | am to some extent reassured, and it m n. I\élrhEIIiott .“%s said. It seerr;s thakt].if his amendment is
be that that is an issue, if this amendment passes we will hafeSSed there will be a prospect of reaching some accommoda-
to revisit. on on that.
. The Hon. M.J. Elliott: | am very reasonable.
The Hon. R.R. ROBERTS:I| move:
€ ron. o S:lmove _ The Hon. K.T. GRIFFIN: | am reasonable, too.
Page 31, lines 15 to 24—L eave out the clause and substitute new The Hon. M.J. Elliott: | can see that.

clause as follows: ;

78 (1) An enterprise agreement may be extended from time to 1€ Hon. K.T. GRIFFIN: | have not lost my cool very
time for a term not exceeding three years by agreement of thgxuch at all. I have indicated that we are prepared to accept
persons bound by the agreement. some of your amendments and we are prepared to talk. | think

(2) However, an extension does not have effect unlesgye are going quite well at the moment, Mr Chairman. In the

approved, on the application of a person bound by the agreement, ; PR ;
the commission. lH}jht of what the Hon. Mr Elliott has indicated, whilst we

(3) On an application for approval of the extension of anOPPOSE his amendment we are encouraged that we might still
enterprise agreement the commission must approve the extensibg able to reach an accommodation.
unless satisfied that the extension would not be in the best interests The Hon. M. Elliott's amendments carried; clause as
of the employees bound by the agreement. amended passed.
I have some concerns in the areas that have just been Clause 79—'Power of commission to vary or rescind an
discussed by the Attorney-General about the continuation afnterprise agreement.’
terms and conditions. In moving my own amendment, having The Hon. M.J. ELLIOTT: | move:
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Page 31, line 31—Leave out ‘presumptive’. versusthe award, certainly they will have pressure brought
The amendment is a consequential amendment. to bear on them. Similarly it could have been an agreement
Amendment carried where it was borderline, a marginal agreement, and employ-
The Hon. M.J ELLIbTT' | move: ees at the end of the day were thinking that really this was not
. ' ’ such a good idea and, since it was supposed to be a mutual
Pa?_‘? 313_4 L \mav’ and substitute must agreement, if they mutually agreed to go in, they should have
L:Eg 3 4:ngz§ 83: ‘mr?s/,u?r? ti?/lé’ stitute ‘must. mutually agree to stay in. As | said, it cuts either way. On
Page 32—Lines 1 and 2p_|_eavg out baragraph (b) balance, | decided that if the award was a safety net it was
. . . ) ' . everybody’s safety net, both employer and employee, and |
The first amendment is consistent with what | was trying torg| gn thgt side gf the argumeﬁt.){ am capal:r;leyof being
ﬁgg':\i’te'\X/ﬁg?igﬁa;%v‘r’zgﬁoé‘g}Iggeir; tgz(:))//i ﬁgowebgrib:]%ieonvinced, but at this stage | think | will persist with having
-V ) ' paragraph (b) taken out.
happy with what we have got; we want to go back o the' the Hon K.T. GRIFFIN: It may not be a borderline

safety net. _ _ . . case. It may be that there is something of significance there
T_he second amendment is consequentlal and |s'5|mllar_qtg,r employees as much as for the employer. It may be to the
the first of the amendments, and third amendment is ConsSigmployer's advantage to terminate the agreement after the
tent with the requirement that if either party does not want tunq of its term. | would have thought that if there were some
stay within the agreement at the end of the term, then it shajisagreements between the parties the commission ought to
be rescinded. | will check to see if there is another amendye aple to make a decision as to what was fair and reasonable,
ment that has not appeared. that is, to act as the arbiter. | should have thought that the
The Hon. K.T. GRIFFIN: I'ask the honourable member Hon. Mr Roberts would be interested in keeping in paragraph
to reconsider the removal of paragraph (b). Whilst one cagy) for that reason alone.
live with changing ‘may’ to ‘must,, it is a mandatory = The Hon. R.R. ROBERTS:| am having a little bit of a
provision, and it seems to me that you may have a situatioryroplem with it. | understand what the Hon. Mr Elliott is
for example, where there is an enterprise agreement undgying to do. What we are really saying is that the commission
which employees are paid at a certain rate, and they haydyst rescind the enterprise agreement after the end of its term
certain benefits. The employer says, capriciously, ‘| wanit it is satisfied that the employer or the majority of employers
out, and there is no discretion in the commission to sayeyrrently under the agreement want it rescinded or if, in the
‘That is capricious, and it is not in the interests of thecjrcymstances of the case, it would be fair and reasonable to
employees; therefore, we will not grant approval to do that.rescind the agreement. If you take out the word ‘and’, to me
With the employer saying, ‘l want out,’ it may have the it hecomes ‘or'. It contains the words ‘(a) satisfied that the
consequence of reducing all the employees’ terms angdmployer or the majority’, which picks up the point that has
conditions to an award at a lower level. been made very strongly, and | understand that. If we take out
It seems to me that you must allow the commission to beand’, paragraph (b) will provide that the commission may
able to exercise a discretion. It does not make any allowang@scind the enterprise agreement after its term if it is satisfied
if you remove paragraph (b) for a discretion to be exerciseghat it would in the circumstances of the case be fair and
by the commission. The principle may well be fine. If one ofreasonable to rescind the agreement. If you drop out the
the parties wants out, maybe that is what ought to happen, bind’, | do not have a problem with it.
I'would suggest that it may well not be in the spirit of the  The Hon. M.J. Elliott: Why would the commission want
agreement or in the interests of the employees. | think therg, rescind an agreement if both the employer and the majority
ought to be some means by which the commission can calf employees were satisfied?
a halt to the unilateral withdrawal on both sides and say, ‘In " The Hon. R.R. ROBERTS: You could have a situation
all the circumstances, it is not fair and reasonable to rescinghere, in comparison with community standards, the
f[he agreement.” Whilst | would much p(eferto see ‘may’ leftcommission, exercising its judgment, said, ‘There are
in subclause (4) rather than to make it mandatory, one ca@jrcumstances in the case where this will happen in the public
live with that if paragraph (b) remains in. | very strongly interest or for other reasons. | will think about it. | go along
oppose the removal of paragraph (b) and urge the honourab}@in ‘must’. | can accept that.
member to rethink his position in relation to that. Amendments carried; clause as amended passed.
awful lot of swings and roundabouts in removing paragrapfbb“gation to comply with enterprise agreement.’
(b), and I was quite aware of that when I did it. Itis certainly  The Hon. R.R. ROBERTS: The Opposition opposes this
true that some employees might be on a good wicketand g, se as its amendments with respect to the preceding
getting more than the award and find the boss saying, ‘I wilk|ases in relation to variation and termination of enterprise
just pull the plug and you will go back to the award and youagreements are fairer to all concerned. There are similar
will be worse off.’ | suspect that in many enterprise agreeyrguments in relation to clauses 81 and 82.
ments—and this is the other side—they will have to give @ “the Hon. K.T. GRIFFIN: | draw attention to the fact that

bit to get a bit, and at the end of the day they might decidgyis hrovision is already in section I13h(6) of the Industrial
that agreeing to work 12 hour shifts three days a week wagg|ations Act 1972. which provides:

not such a bright idea after all and they want out. The If a person or association bound by an industrial agreement under
Com_m|SS|onelr Ioo!<s at 'f[’ and, as the Government Current%is division engages in industrial action in relation to a matter dealt
hasit, he ‘may’ rescind. Under what basis would theyith in the agreement, a party to the agreement who was affected by
commissioner decide that it was fair and reasonable to rescinble industrial action may apply to the commission for a declaration
the agreement? As | said, it cuts both ways. that the party so applying is no longer bound by the agreement.
Itis a question as to whom the agreement is beneficial atvhy should the commission not have power to do that? After
the end of the day. If it has been beneficial to employeeasll, the whole essence of an enterprise agreement is to try to



Thursday 12 May 1994 LEGISLATIVE COUNCIL 987

avoid industrial action in return for appropriate terms and The Hon. K.T. Griffin: What about the issue that it is
conditions of employment. | would have thought that if youalready in the Bill in relation to ‘industrial agreement’, now
did not have some sanction there it would make somethinthat | am proposing to amend it to accommodate the point
of a mockery of the whole enterprise agreement process. Arthat the Hon. Mr Elliott made?
after all, it is a discretion which is exercisable by the The Hon. R.R. ROBERTS: My point is that there may
commission. be circumstances within the terms of the agreement that are
The Hon. M.J. ELLIOTT: | have a question of the covered by the terms of the agreement about which a dispute
Attorney-General. While he quoted from section 113h, | poiniarises. | have a philosophic view that the enterprise agreement
out that there is some variation, and | think a significant onepught to be looked at and all the industrial matters should be
because section 113h talks about engaging in industrial actigble to be considered by the commission, including disputes
in relation to a matter dealt with in the agreement. That tesabout things expressed in the award or disputes unforeseen
is not present in clause 81, about a matter which is dealt witthat develop nonetheless.
by the agreement. In fact, any industrial action is sufficient One tactic here may be that, to resolve the dispute in
for clause 81 to be invoked. | ask first whether that is thdavour of one party or the other, they will say, ‘We will go
intent of the clause and, if so, why. and apply, because it says in the Act that we can knock the
The Hon. K.T. GRIFFIN: If one looks at the definition Whole agreement off.’ Conversely, one could argue that if the
of ‘industrial action’, one will see that it relates to all those enterprise agreement was based on the award, there would be

sorts of matters which are most likely to have been dealt witfii0 disadvantage. If it was no less than the award, someone

in an enterprise agreement. could say, ‘I will go back to the award.’ They could be told,
Progress reported; Committee to sit again. ‘That is fine. There is no disadvantage.’ | have trouble
conceptualising that that is exactly what will happen. This
LIMITATION OF ACTIONS (RECOVERY OF TAX- _clause frightens me to the extent that something is bein_g put
ES AND SUBSTANTIVE LAW) AMENDMENT BILL into the award to deny employees a fundamental right,

although some would argue the legal technicalities of it.

A message was received from the House of Assemb|y If we are to have fairness in the ab|||ty to bargain, the
agreeing to a conference, to be held in the House of Assembgmployer has his bank book on the one side and the employee

conference room at 8.15 a.m. on Fnday 13 May has Only one th|ng to bargain with—nhis labour. At the end of
the day there ought to be a reasonable capacity for the
INDUSTRIAL AND EMPLOYEE RELATIONS BILL employer and employee to exercise their basic positions. The

Hon. Mr Elliott mentioned possible safety disputes. | am
Adjourned debate in Committee (resumed on motion). certain thatthe Hon. Mr Griffin would say, ‘Well, go and get
(Continued from page 987.) the industrial inspector.’ | can tell him from sad experience

that you cannot always get the safety inspector when you

Clause 80—'Commission may release party fromwanthim. There may be a safety dispute, the employer may
obligation to comply with enterprise agreement.’ be refusing to meet the employees’ demands in respect of
The Hon. K.T. GRIFFIN: The point that the Hon. Mr  Overcoming that dispute and there may be industrial action.

Elliott makes seems to be a good point and, rather than taking€ Attorney-General has picked up that point and | under-
time to resolve the matter now but in order to leave the clausg!@nd that, but there is that capacity.
in but with an amendment which flags the issue (so that it is My fundamental belief is that the commission should have

not lost), my amendment will accommodate the issue that hi'® Widest powers to conciliate and arbitrate, but others have
raised. | move: expressed a different view. If everybody is operating within

) i ; ) the enterprise agreement and within the bounds of decency,
_Page 32, line 5—After ‘action’ insert in relation to a matter dealt i), ;o mmjssion should be, and in the past has been, well able
with in the agreement’. . L ’
i . L to interpret that and conciliate on those matters. | do not
That picks up the matter in 113h(6) and keeps it alive. lfygjieve this clause is necessary. If we take into account the
introduces that qualification. concepts and the reasons for the Industrial Commission’s
The Hon. M.J. ELLIOTT: linvite the Hon. Ron Roberts  peing there—and resolving disputes as a significant part of
to state his case a little more clearly because | did noghat—we do not need this clause.
understand what he was expressing as a concern about thisThe Hon. M.J. ELLIOTT: Whether or not clause 80
clause. stands depends on what happens to a whole lot of other
The Hon. R.R. ROBERTS: We have concerns about this clauses that we have already amended. For instance, if
clause. The terms and conditions in the agreement have beenterprise agreements are not regularly reviewed, that is,
agreed by both parties. From time to time, despite the best efvery two years, and if conciliation and arbitration are too
intentions, there will be disputes between the best of friendseverely limited, | have grave concern about clause 80. | have
and a situation can arise where aggravation or pressure $aid before that it worries me that clause 80 might be the only
applied from one side or the other. The commission ought tvay to get out of a problem that arises within an agreement
have the ability to resolve disputes involving enterprisebecause arbitration has been totally denied and conciliation,
agreements or awards. They ought to be able to makas | read it, severely limited. So, my final attitude will be
decisions about those matters on the basis of the merits of théfected in part by what happens in other clauses. That is true
case involved in the dispute. of so many of these things; they tend to interlink. | acknow-
For example, employees may take industrial action antedge some of the concerns raised by the Hon. Ron Roberts.
decide to remove their labour because they cannot get reli¢f my other amendments are carried, | do not believe the
about a genuine dispute. The employer can say, ‘| am ngiroblems will still exist. At this stage, it is not my intention
going to do it. Under the agreement | believe | have the righto oppose clause 80; | understand however the concerns
to do this.” He can keep the dispute running. raised by the Hon. Ron Roberts.



988 LEGISLATIVE COUNCIL Thursday 12 May 1994

Amendment carried; clause as amended passed. tion, I should like the unions to be able to pass comment. The
Clause 81— ‘Limitation on commission’s powers.’ commissioner will have to make the decision. This is the
The Hon. R.R. ROBERTS: Our opposition to clause 81 commissioner’s only decision according to clause 75. There
is consequential on the amendments to insert other clausissa set of conditions under which the commissioner says that
which the Opposition has drafted with respect to extensionthe agreement will or will not be ratified. | believe that an
or variations of terminations of enterprise agreements.  association should be able to comment as to whether or not
The Hon. M.J. ELLIOTT: It is not my intention to the agreement breaches clause 75. | do not see that it can be
oppose clause 81 at this stage. As with the previous clausigyvolved in any protracted manner, but it should be able to
clause 81 does not cause me concern as long as certain otp@ss comment as to whether the variation does or does not
amendments that have so far been passed remain within themply with the requirements of clause 75. | had somebody

legislation. react, when they saw this, and say, ‘They could hold this up
Clause passed. for months.’ That is not the intention. | have already made it
New clause 81A— ‘Representation. plain that agreements should be public, so | am not demand-
The Hon. K.T. GRIFFIN: | move: ing anything new publicly. All I am suggesting is that a

Page 32, after line 12—Insert new clause as follows: comment may be passed on the agreement. My expectation—

81A. An association of employers or employees may, subjecnd if it cannot be achieved by this clause, | am sure it can be

to the provisions of any relevant enterprise agreement achieved by a further amendment—is that the union will pass
represent members of the association in negotiations angomment upon it as an interested party.

1gee S‘ggggﬁ%'gas)(lég?e”h's Part The Hon. R.R. Roberts interjecting:

. o . The Hon. M.J. ELLIOTT: No, not as a party to the
This new clause clarifies the Government’s intention iNagreement in that sense, but in a more general sense as an
relation to the rights of employees to be represented by @yerested party. | am referring to clause 81B(1) at this stage.
trade union or enterprise union during negotiations in relatioRyhat you are pointing out is that the registered association
to an enterprise agreement, and during proceedings before e, party to the relevant award. | am not saying that the
enterprise agreement commissioner concerning that agregsgistered association becomes a party to the agreement; all
ment. It provides that an association of employers Of 5m saying is that it can pass a comment as to whether or not
employees may, subject to the provisions of any relevang,q agreement complies with clause 75.
enterprise agreement, represent members of the associationTne Hon. K.T. Griffin: It can appear at any hearing; it
in negotiations and proceedings under this Part. It may be that ot |imited to making a comment. It can fight it, support it,
is consequential on an amendmgnt that | have lost. For tr@oject to it and argue like crazy and it may not have any
purposes of the record | move this amendment and we caflempers affected by it.
sort out the consequential nature of it later. The Hon. M.J. ELLIOTT: You could open up a

The Hon. M.J. ELLIOTT: New clauses 81A and 81B ,jj5s0phical argument that will run for hours as to whether
are quite separate matters, and I would prefer to handle thegp ot 4 registered association’s members are affected. Plainly
separately. My proposed clause 81A is an alternative to th@ ey are affected. This does not take away from the fact that
clause 81A proposed by the Hon. Mr Griffin except that hisihe” Government does not want any interference with the
is wider than mine. | have directed mine to an associatiopegotiation of the agreement. All the Government wants at
acting on behalf of employees who are members of theifye en of the day is for comment to be passed as to whether

association in negotiations and proceedings, whereas thg ot the agreement fits the test and as to whether overall it
Attorney-General has allowed associations of employers Qises not fall below the award safety net.

employees to represent members of their associations, so he The Hon. K.T. GRIEFIN: Itis not the job of the unions
has picked up the same notion and broadened it out @ nass judgment or make comment upon enterprise agree-
employer associations are covered in the same way 3Sents: it is a matter for the commission.

employee associations. On the face of it that seems reason- Thé Hon. M.J. Elliott: The commission makes a
able so | will not proceed with my amendment and will j,qgment.

support that of the Attorney-General. The Hon. K.T. GRIFFIN: Of course the commission
New clause inserted. o makes a judgment. The enterprise commissioner has the
New clause 81B— ‘Notice to associations. responsibility for determining whether it falls within or
The Hon. M.J. ELLIOTT: | move: without the minimum standards and below the safety net.
Page 32, after line 15—Insert: That is what the commission does.

81B (1) As soon as practicable after application is made forthe  The Hon. M.J. Elliott: That's right.

approval or variation of an enterprise agreement, the commission . ;
must cause a notice to be published, in accordance with the The Hon. K.T. GRIFFIN: You do notneed a union there

regulations, that the application has been made and indicating tH€ say to the commission whether it does or does not. This is
award or awards covering work performed by the relevant group on objectionable provision. Enterprise agreements may be

employees. o . between an employer and a group of employees who are not
(2) A registered association that is a party to an award refe"e%embers of a union. It might be a small business, a hardware

to in subsection (1)— . . - -
(a) is entitled to receive a copy of the application from the Shop, with eight, nine or 10 employees who are not unionised

Registrar on request; and and who have no interest in a union. Why should a union be
(b) may appear at any hearing to approve or vary the agrednvolved in saying that the proprietor and the employees have
ment. made an enterprise agreement which provides benefits for

Where an enterprise agreement is being negotiated armbth and does not infringe the safety net provisions and which
members of associations are not employees, | have mgoes before the enterprise commissioner for approval? In
difficulties at all with unions not being involved during those those circumstances, why should the union be involved? Why
stages and not being parties, and so on. However, once tebould there be public notice of that? Public notice can mean
agreement has come to the commissioner for final ratificantimidation by the trade union and then application to the
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court and involvement of the commission. There is aand the safety net are, what will go below it, and particularly
philosophical question as to whether a union in thosevhere they are using clauses which allow you to go below the
circumstances ought to have any rights at all. We take vergafety net. They get very loose in their interpretation there.
strong exception to this clause. The proposed clause 81B(dp say that you are not even going to allow somebody to
guarantees that the association ‘may appear at any hearingagome in and make a comment about an agreement is pretty
approve or vary the agreement.’ amazing. As | said—
The Hon. R.R. Roberts interjecting: The Hon. K.T. Griffin: Itis no business of the union.
The Hon. K.T. GRIFFIN: It guarantees that they have  The Hon. M.J. ELLIOTT: Of course it is business of the
arightto do it. You can imagine what will happen. They will union.
all trundle up to the hearing and they will intimidate the small Members interjecting:
business employer and employee entering into an agreement The CHAIRMAN: Order!
which the enterprise agreement commissioner may ultimately The Hon. M.J. ELLIOTT: Atthe end of the day it could
say is to be approved. In those circumstances, it is aalso be in the interests of some employers. | am aware now
objectionable provision and is likely to militate against thethat sometimes when something is going wrong in one place
enterprise agreement regime. Our intention is that thef employment, in particular where one employer has been
enterprise agreement commissioner should have the ultimagetting advantage by abusing their employees, often the first
responsibility, and that remains. A commissioner does nobnes to complain are other employers. The reason that they
necessarily operate on the basis of giving every Tom, Diclare prepared to complain is because they are trying to
and Harry or Jenny, Jill, Judith or whoever an opportunity tocompete with somebody else who has artificially reduced
appear and make representations if they are representingteir cost structures by abusing the system. It is not even a
union which has no members who are affected by thenatter of interest to unions. The fact is that impacts can go
enterprise agreement. beyond the workplace. If | had absolute confidence in the
It is objectionable on policy grounds. It is of particular commission and absolute confidence in the other structures
concern to the South Australian industrial relations systenthat are being set up, then | might have a different view about
which has to cater for employees and employers in small tthis but, at this stage, | do not know what final structure we
medium size businesses and who are unlikely to become panill end up with. | must say, if the rest of the structure is
of the Federal system. They are the major employers whosgppalling, then this sort of thing becomes necessary. As |
work force is either non-unionised or not significantly said, at the end of the day it is pretty mild.
unionised. As | have said, this provision will have the effect The Hon. R.R. ROBERTS: | have to concur with Hon.
of undermining in the gravest possible manner the potentid¥r Elliott. Much of what the Attorney-General was talking
effectiveness of the State’s enterprise bargaining laws.  about was, with the greatest of respect, a bit of claptrap.
The Hon. M.J. ELLIOTT: That was really a great load The CHAIRMAN: Thatis not a very parliamentary term.
of nonsense. The Minister talked about intimidation, yet at The Hon. R.R. ROBERTS: What is wrong with it?
various stages he has said that coercion and intimidation are The CHAIRMAN: Itis not a very parliamentary term, is
illegal under this legislation. The Minister has been quiteit?
happy to retreat to that from time to time, but in this case he The Hon. R.R. ROBERTS: It is not offensive, unless you
says, ‘No; it will happen.’ Putting that to one side, my happen to be on the other end.
intention is that where there are no union members they will The CHAIRMAN: That is what | am saying: it is not a
not be involved in the negotiation of the award. The employparliamentary term.
ees and the employer sit down and nut it out and come up The Hon. R.R. ROBERTS: Well, he is wrong. There is
with an agreement. By that stage intimidation is too latea long tradition in the Industrial Commission with awards or
because it has been done. The agreement has been reachgrbements and parties who have an interest. There has long
and lodged with the commission and the commission—been the provision for intervention. Where an association has
nobody else—then has to make a judgment. The commissiomork in a different area or associations which represent
will make the judgment and it will look at clause 75 when employees see a provision being inserted into an award or an
making that judgment. | am asking for something which lagreement registered with the commission, they have the
believe is incredibly mild, and that is that comment may beright to intervene. So intervention is a well established

passed on the agreement. principle. What the Attorney-General and the Government
The Hon. K.T. Griffin: Butisn't the employee ombuds- wantto do here is say, ‘Where it is an award, yes, everybody
man involved in that process? can come in and pick it over, look inside, see what it is all

The Hon. M.J. ELLIOTT: Justwait a second. We do not about, intervene and object, if they like, and put their point
know how well resourced that office will be. There is no way of view, but with our new system of enterprise agreement we
known intimidation can play a role because, as | said, théave to cocoon this and it has to be secret and sacrosanct.’
agreement has already been negotiated, and it is before the What the Hon. Mr Elliott is saying, and | am supporting
commission for the determination as to whether or not ihim, because | have already stated in other submissions that

complies. In those circumstances— | believe that people entering an enterprise agreement ought
The Hon. K.T. Griffin: You did not answer the basic to have the right to have some knowledgeable people
guestion: why? advising them about the result once they enter these arrange-

The Hon. M.J. ELLIOTT: Itis a question of trying to ments. The Hon. Mr Elliott is being very light on this. He is
ensure whether or not there is indeed a safety net. There amet imposing impossible provisions. He is saying that in a
many other amendments going on here. At this stage we degistered place, if somebody wants to do a comparison with
not know what sort of commission the Government will what is applying generally in enterprise agreements and make
create, whether it will be a political animal or not. If it turns a sensible decision when negotiating an enterprise agreement
out to be an animal, which is largely full of the Minister's with their own employer, comparative wage justice has
people and they have rather a loose notion of what the awamlways been a fundamental tenet of industrial relations. When
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people say, ‘What we are proposing to you is fair and Page 33, line 8—Leave out paragraph (a).

equitable’, it means that it has been judged in a whole ranggye opposition’s amendment seeks to allow the commission
of areas. | am certain that when _the people proposing, retain its current powers under the Industrial Relations Act
enterprise agreements make enterprise agreements they W7o yhich allows it to make awards or orders affecting the
be ticky-tacking backwards and forwards, looking to see whalomposition of an employer's work force. The Government's

is going on in the awards so that they do not go over it. Theysj| prevents the commission from making an award with

will be making sure that they are within the limits. respect to the ratios of trainees to full-time employees or of

What the Attorney-General is proposing is that there; s anrices to tradespersons, or as to the number of casuals

should be no oversight of what happens in the enterprisg; nart-timers that are employed compared with full-time

agreement. So that people who want to go into awards cgfiyp|ovees, or indeed any restriction on the hours of work that
say ‘Well, generally what is available in the enterpriseg, qward might contain, for example, with respect to the

agreements is this standard; what we are asking iS Nhayimum number of hours that can be worked by a part-time
unreasonable.’ The very mild provision being proposed by, pjoyee.

the Hon. Mr Elliott is fair and equitable. As | understand it, The other evening, the Hon. Michael Elliott expressed

the Hon. Mr Elliott is trying to achieve a situation where the_ concern about the potential abuse of junior workers who are

interests of members of a registered organisation working i mployed and paid solely to enable employers to take

a certain area or an area ofa similar nature are protecte dvantage of low wages. He was told that the definition of
When standards are being set they will have the right to SMindustrial matter’ allowed the commission via paragraph (d)
| understand that you made the agreement'—and, as th

Hon. Mr Elliott points out. the agreement has been mad that definition to control such abuse. However, when the
’ P ' 9 %onourable member asked a consequential question about this

Thgy come to c.io.the rat|f|lcat|on and a person fr_om aclause, in particular with respect to paragraph (2A), the
registered association says, ‘We have an interestin this. Th torney-General was required to come clean and state that

is our point of view. We understand what you are doing. Wea- ) : : s
g . ; is Party’s philosophical position was not to allow the
feel that this is a problem but the parties have agreed.’ An ommission to consider such an issue—a turnabout which

tehrﬁ Clgmerpi'isnséot?g'maas.;rliltn%?resfﬁnlg 'te’:éhﬁxetge r%%rge;g};eonfirmed that either the Government is ignorant of the abuse
ploy! jorty ploy 9 ’ 6tf junior wage rates, which raises other concerns about its

gegoﬁtze\/l\?rgtt ri]r?t:ﬂ:%?segrh&i;? rz%sfgrr;?eﬁrwgn?nyhovﬁpproach to regulating enterprise bargaining, or that it is well
I\Fl)e clause inserted peop 9 ' aware of it and condones it, or perhaps even encourages it,
W clause Inserted. and that may go some way to explaining an award safety net

Clause 82—'Confidentiality. , ; N .
The Hon. R.R. ROBERTS: This clause is opposed. %T,gﬁéﬁ;ﬁﬁf%ﬁ?g;ﬂ? passion for minimising union

The Hon. K.T. GRIFFIN: We support the clause but the Further, the Government's provision may well be later

deletion of it is consequential on other amendments that havaer ued to prevent the commission from beina able to demark
been passed so far. 9 p g

. the work between competing union coverages at a particular

Clause negatlved._ . : work site, that is, the clause may well affect the limits of
CoarilijsseioiiF Special function of Enterprise Agreementpower given by the Government recently t.hroug.h amendment
The Hon R.R ROBERTS: | move: to the commission to handle demarcation disputes. If an
o ' o employee feels aggrieved or particularly restricted because

Page 32, line 23—Leave out ‘An Enterprise Agreement’ andof an award provision relating to, say, for example, the maxi-

insert ‘A :
) mum amount of hours that a part-time employee can work,
Amendment negatived; clause passed. that employee is perfectly free under the Industrial Relations
Clause 84—"Power to regulate industrial maters byact as presently constituted to make an application to the
award. commission and seek to vary any such limits, and the case

Page 33, lines 5 and 6—Leave out subclause (1) and insert: The Government does not allow the commission to have

othélr)iggfs?ﬁg?"rﬂif{gfs may make an award aboutremuneration afgie nower, irrespective of the merits of individual cases that

LAny of the bodies or person mentioned in section 187 may bring af@y come before the commission.

application for the making of an award. The restrictions that may appear in awards are there for

Subclause (1) is really to ensure that there is a cross-refere¥ery good reasons. Predominantly, they are to enhance the

cing characteristic. role of full-time employment rather than simply to encourage
Amendment carried. employees to be hired purely by the hour and subject to

The Hon. K.T. GRIFFIN: In my second amendmentwe dismissal on the hour as the Government would like them to
are seeking to ensure, again with the footnote, that this powée. To deal with these quite common issues and to prevent
of the commission is always subject to sections 68(3), 69(33Puse of juniors alone, this amendment deserves support.
and 70(3). If one refers back to clause 68(3), one sees that The Hon. M.J. ELLIOTT: This subclause certainly does
there is a provision for the full commission to review atie backto an area that concerned me elsewhere. | had moved
minimum standard in relation to sick leave. Clause 69(3pmendments which provided for no discrimination on the
provides that the full commission may review the minimumbasis of age. | acknowledged at the time that there was some
standard for annual leave, and clause 70(3) is the power f@oncern about this, and certainly we cannot expect changes
the full commission to review the minimum standard forovernight to address this issue. | have argued that the issue
parental leave. Our amendment seeks to clarify the fact th@hould be experience rather than age, and that we should be
paragraph (c) is subject to the full commission’s power whicHalking about training wages and these sorts of things.
has already been approved in those relevant clauses. Certainly | do not want to be in a position to cause

The Hon. R.R. ROBERTS: | move: disruption or disadvantage to young employees. However, |
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now look at this, and effectively the Governmentis allowing The Hon. R.R. ROBERTS: The Attorney-General has
quite a different set of disruptions, and that is where there ibeen cloistered in Parliament House for too long as the
some regulation in terms of the number of people training ot.eader of the Opposition. The Attorney should from time to
the number of young people in the work force that regulatiotime—
will be gone. It simply allows some people—and this isone Members interjecting:
example; it could be a composition with regard to other The Hon. R.R. ROBERTS: Protect me from this
matters—who abuse youth workers to further expand thahcorrigible interjector.
abuse. The CHAIRMAN: Order!
| have some sympathy for the amendment that the Hon. The Hon. R.R. ROBERTS: The Attorney-General should
Mr Roberts is moving. | will wait until | have heard the go out and work in some electorate offices in some of the
Attorney’s response, but | must say in general that | havelisadvantaged areas and see the number of times that junior
sympathy with it because on the one hand we are being tolalyorkers have worked in businesses such as fast food outlets
‘Look, at this stage give up the amendment about age becaused supermarkets for three years: they turn 18 one day and
of the problems that it creates, but on the other hand thenanagement makes a determination the next day that they are
Government, through clause 84(2)(a), appears to be creatimgt suitable for the job, even though they have worked there
another set of problems which my amendment would havéor those three years on junior wages. When they go on to the
begun to tackle. senior wages all of a sudden management says that they are
The Hon. K.T. GRIFFIN: | am just amazed at these no longer suitable for the job.
comments. What constitutes abuse of a young worker who There are other instances where this has occurred. For
has a job, at rates— example, in relation to the number of tradesmen to appren-
The Hon. M.J. Elliott: Not giving them real training and  tices under what was the old Apprenticeship Act and what is
sacking them when they turn 18; that's what | call abuse. Th@0W the Training Act, it states that you must have so many

retail traders do it all the time. tradesmen for apprentices. The reason why those provisions
The Hon. K.T. GRIEEIN: That is nonsense. were made is that the employers would want to have one
The Hon. M.J. Elliott: They do. They are a disgrace to tradesmen and seven apprentices, and all the trench digging

this community. would be done by apprentices and not by a senior labour.

The Hon. K.T. GRIFFIN: You really have a jaundiced 1hatwas when we had adult labourers and apprentices.
view of life, and it comes from your lack of— So, circumstances occur where abuse can take place. The

Members interjecting: Hon. Mr Elliott is exactly right and it is for those reasons, and
The Hon. K.T GRIF#IN' There are provisions about a number of others, which will take too long to expound on

S . t this time, that | am responding.
unfair dismissal, and that applies equally to young worker& . .
as it does 1o older workers. The Hon. K.T. GRIFFIN: Why do you think young

X L eople want jobs? They want jobs because they want some
Members interjecting: Easrl?in their Jpocket. y J y
me CH:HAIEMFA(’B\II-?ISIE?ISIF! | . h b The Hon. R.R. Roberts interjecting:
b e hon. e ~FIN: In my view, there Ct?n g nho . The Hon. K.T. GRIFFIN: You are back in the days of
abuse when you are giving a young person a job, and that {4 industrial revolution. You ought to live in the real

what it's all about. Here we have the Industrial Relations,, 4 yoy ought to talk to the kids. If you have teenage kids
Commission getting involved in management but you cannofq you meet their friends you will find that they are anxious
have young v_vork(_ars_— to get a job. You do not hear very many instances of wrongful
Members interjecting: _ dismissal actions against McDonald’s, KFC and all the other
_ The CHAIRMAN: Order! Other members were heard in yetaj outlets that employ young people; you have young
silence; let the Attorney-General finish. . people queuing at the door waiting for a job.
The Hon. K.T. GRIFFIN: Members opposite are very *  Members interjecting:
sensitive about this because they want to get involved inthe The Hon. K.T. GRIFFIN: You have young people

management of the business; they want to allow th@ueuing at the door for jobs. And why should you not give
commission to become a manager of business. It does ng{em the dignity of a job? Members opposite want to manage

matter what might have been arranged by way of an awarghe work force, and if they cannot do it one way they will
and the protections built into an award for any workers or the,ome in and do it another way.

minimum standards which are here; it does not matter what The CHAIRMAN: The question is that the amendment

may have been negotiated in relation to an enterprisge agreed to—the Hon. Michael Elliott.

agreement and approved by the enterprise commissioner. Too The Hon. M.J. ELLIOTT: You've been sitting on the

bad about all that; members opposite want to give theractor too much, with respect, Mr Chairman.

commission the power to intrude into a business and run the The CHAIRMAN: | have been on the tractor too much?.

thing, and that is totally unacceptable. | hope that the honourable member is not reflecting on me.
The Hon. R.R. ROBERTS: That is a passionate if not The Hon. M.J. ELLIOTT: No, not at all.

inaccurate assertion. What the Hon. Mr Elliott has just Members interjecting:

asserted is exactly what has happened. The trouble with the The CHAIRMAN: It is quite clear how the debate and

Attorney-General— how the vote is going to go.
The Hon. K.T. Griffin:  You are talking jargon all the  The Hon. M.J. ELLIOTT: Mr Chairman, itis within the

time. You have this class warfare mentality— Standing Orders for me to stand up and put a point of view,
Members interjecting: and it is not within the Standing Orders for you to stop me
The Hon. R.R. ROBERTS: What was that you said about from doing so.

being heard in silence, Mr Chairman? The CHAIRMAN: | am not stopping you; | am calling

Members interjecting: on you to say your piece.
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The Hon. M.J. ELLIOTT: |was only seeking to do so, of our youth workers. | can recall all the Government’s
Mr Chairman. | do not know how many times in this placeaccusations—
I have seen an accusation fly from the Government benches Members interjecting:
to the Opposition benches and vice versa last year and prior The CHAIRMAN: Order!
to that about, “You people haven'tbeen employers; youdon't  The Hon, M.J. ELLIOTT: When you say that the award
know what it's like." It is also fair to say that many people on safety net is there—
the Opposition benches can say, ‘Look, we know what itis  \embers interjecting:
like being employees in a lot of occupations and you don’t The CHAIRMAN: Order!

know what that's like.” | have actually been in the position .
of both employer and employee. | have had experience The Hon. M.J. ELLIOTT: The award actually allows

working for a retailer, packing groceries and losing myjobjrlén'l?lgtve\’iﬂzs’m?r‘:]tb:rs o? .E?]?griszr?g ttt?e tl?l?é Zcr’]r;? V%\Cl)vl?i:jds
once | reached a certain age. 9 )

. . ) . _expectin part that that would be a way of encouragement by
theTshcehgrﬁg:s?rllzrt]yéagtﬂiw. Change those schemes. It is having a fixed numb_er of juniors to the r_1un_1ber of seniors.
] There would be an inducement so that juniors would have
The Hon. M.J. ELLIOTT: How do you change the gymewhere to go when they are no longer juniors. If the
schemes? ) o Government takes that avenue away, there would just be
Members interjecting: many more juniors all facing the loss of their job at that time
The Hon. M.J. ELLIOTT: | am sorry, but | have seen pecause there is no inducement for employers to take seniors.

ample evidence of this happening on a pretty regular basigndeed, with an award allowing reduced rates, employers will
For some people these junior jobs are incredibly handy. Ifo for them much more frequently.

you are a kid from a family that is pretty well off, you are =~ aAmendment negatived.

going to university and you need a bit of spare cash, you get 14 Hon. R.R. ROBERTS: | move:

a job on the weekend or on the odd night and you bring home T ' '

some nice cash, and you are not really doing it in the long- (b) if there is an inconsistency between an award and an

term, anyway— _ _ . enterprise agreement, then, while the agreement continues in force,
The Hon. K.T. Griffin: Itis not just families that are well  the agreement prevails to the extent of the inconsistency; and

off, itis families that are not well off as well. The Opposition’s amendment on this matter allows the

Page 33, lines 9 and 10—Leave out paragraph (b) and insert—

The Hon. M.J. ELLIOTT: Just let me finish. commission to have the power to make an award regulating
Members interjecting: the rights and obligations of a person or persons bound by an
The CHAIRMAN: Order! enterprise agreement, provided that where there is a specific

The Hon. M.J. ELLIOTT: A significant number of matter covered under an enterprise agreement, for example,
junior workers are not doing it for the rest of their life or wage rates, that any order of the commission that is inconsis-
anything else. It is not a career move; it is simply earningent with the enterprise agreement fails for the life of the
some cash to help themselves get by and, generally speakingarticular agreement concerned. The Bill, in spite of the
it is nothing more nor less than that. And they do not haveGovernment’s now saying that it accepts the award as a safety
any great long-term career prospects involved in that. Thereet, still uses every opportunity in fact and in perception to
is another set of junior employees, probably equal in numbefimit the award’s impact.
who go there as their job. They have finished their education This amendment is particularly important and also takes
and they go there to take up their job, and they are in théhto account earlier amendments that the Opposition has
work force. They are committed and they work, but they ar@noved, whereby awards prevail except to the extent of any
not really getting trained.  Then, when these young peoplgconsistency with any terms in an enterprise agreement. The
turn 18, they find that they are no longer required; they do nogovernment's Bill makes it impossible for the commission
have a job; and they have gained no further training. Memto be able to make an award or order against an employer or
bers say,'Look, they were in a job for a while.” They might employees who are bound by an enterprise agreement. This
have been, but they really have been put at a significang irrespective of whether the industrial dispute that may be
disadvantage because at the end of the day they are actuatiiking place at that work site is about an issue which is not
worse off because they do not have future prospects. Thai fact covered; for example, shift workers often have
happens to just as many kids. One does not see them quite gifficulties with respect to rosters that employers want them
often in some suburbs as one does in others. to work from time to time. Even if the enterprise agreement

The Hon. A.J. Redford interjecting: did not provide for any method of settling disputes over shift

The Hon. M.J. ELLIOTT: Well, it is better than not rosters or, indeed, it made no mention of shift work in the
having one. It also implies that you are out of work and youenterprise agreement, the mere existence of an enterprise
have not picked up particular skills. It happens in particulamgreement would, according to the Government’s Bill, be
parts of the industry; it is not happening with the smallenough to oust the commission’s jurisdiction to make an
retailers, generally speaking. You can very easily identify theward resolving that matter.
major culprits. However, in the Opposition’s amendments if the issue of

That is just one example. The Minister will note that | shift rosters was in fact a matter covered under the enterprise
have not said how | am going to vote on this clause, but | dichgreement, then the Industrial Commission could only issue
say that it was an issue that | was trying to tackle elsewheran order or an award on that matter, provided that it was not
in the discrimination clauses to which the Governmeninconsistent with any of the expressed provisions of the
objected strongly. What is the Government’s policy abouenterprise agreement. The Opposition’s amendment retains
junior workers? Is it that junior workers should be thankfulthe integrity of the enterprise agreement and the bargain that
that they have a job? | do not think the Government know$ias been struck between the parties with respect to any
what is happening in the real world to a significant numbeparticular issues but allows the Industrial Commission to
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intervene and make orders in those cases where the enterprisent and the new Ministers. It is certainly one that | strongly
agreement is silent. supported, having seen the operation of some of the

The Government'’s position would basically allow the law Ministers’ offices here in South Australia with which | was
of the jungle to be retained, where the party with the greategamiliar.
industrial clout would end up and be able to bludgeon their The Hon. C.J. Sumner:Mine was very good.
weaker opponent into submission and that weaker party The Hon. R.I. LUCAS: | wasn't familiar with yours.
would not be able to have recourse to the IndustriaHaving also studied the structure of Education Ministers’
Commission to settle that dispute. How can the award systewifices in other States—and | was familiar with those—I
survive as the safety net when the very existence of afound that the best offices and the ones that ran most
agreement circumvents the award? efficiently were those that had someone clearly in control as

The Hon. K.T. GRIFFIN: This matter has already been chief of staff. If one looked at the international experience in
covered in an amendment that has got through under thelation to the structure of ministerial offices, one would see
name of the Hon. Mr Elliott. | suggest that paragraph (b)that the model adopted by the new Government is indeed
remain as it is. world best practice.

The Hon. M.J. ELLIOTT: The Attorney is right: the The Leader of the Opposition has told me that he wants
issue has already been covered by an amendment that Hagisk all Ministers questions during the Committee stage of
been carried, but | am not sure that if the amendment is ndhe debate. The advice | have—certainly in relation to the
passed we will not end up with a contradiction concerningippropriation Bill debate, where there is a line-by-line
subclause (2)(b). If it is left as it is, it would then be contra-allocation of expenditure according to various portfolios—is
dicting the earlier amendment and that would not be a goothat that is an appropriate course of action.

idea. In the previous Parliament on occasions certain Ministers
Progress reported; Committee to sit again. were asked a series of questions in relation to the Appropri-
ation Bill. The advice to me in respect of the Supply Bill
LIMITATIONS OF ACTIONS (RECOVERY OF debate is that that has never occurred in practice in this
TAXES AND SUBSTANTIVE LAW) AMENDMENT Parliament. A Minister is responsible for the legislation and
BILL guestions are directed through that Minister to the Govern-

ment, and generally the Minister gets a reply back either

The Hon. K.T. GRIFFIN (Attorney-General): I move: straight away or sends a reply to the Leader of the Opposition
That the Minister for Education and Children’s Services take thedr the Oppo§|'g|on member as soon as possible afteryvards.
place of the Attorney-General as a manager at the conference on the If other Ministers are able to be in the Chamber during the

Bill. Committee stage of this debate and are prepared to respond
Motion carried. to questions in some way, that is a judgment for them. | do
not want to indicate that a practice or precedent is being
[Sitting suspended from 6.3 to 7.30 p.m.] established in relation to automatic access to all Ministers
during the Supply Bill debate because, as the Leader of the
SUPPLY BILL Opposition would know, that was never the practice for the
20 years of Supply Bill debates under the previous Labor
In Committee. Government.
Clauses 1 and 2 passed. The Hon. C.J. SUMNER: | appreciate the Leader’s
Clause 3—'Appropriation.’ response in respect of ministerial offices, but | will have

The Hon. R.1. LUCAS: | have two points to make. First, further questions to ask of the Minister and any other
the Leader of the Opposition was kind enough to point ouMinister who is prepared to answer questions in relation to
that | omitted to respond to one aspect of the questions hae matter. As to the Committee stage of the Supply Bill, it
raised during the second reading debate. As | understand i quite clear that clause 3 of the Bill appropriates a signifi-
those questions related to the shape and structure of ministeiant sum of money to continue the operations of the Govern-
ial offices and the new position of chief of staff within ment into the next financial year, and therefore it seems to me
Ministers’ offices. The Leader of the Opposition may well to be quite legitimate that questions be asked in relation to the
have some questions to address to me after | make sonegpenditure of money—
initial comments. The Hon. R.1. Lucas: They can be asked.

In relation to my own office, | have appointed a chief of  The Hon. C.J. SUMNER: Sure—and in fact that has
staff, as have most other Ministers. It is a new position. Thénappened on previous occasions. Obviously the Minister
Government, and the Premier in particular, took the view—representing the Treasurer is the Minister principally
and we respect the fact that the previous Government an@sponsible, and he has the responsibility to respond to the
previous Ministers might have a different opinion—that thequestions; and that is also true of the Appropriation Bill. As
Ministers’ offices had not necessarily worked as effectivelya matter of convenience and to get the best information
as we would like. We looked at the way Ministers’ offices possible, Ministers have made themselves available in the
operate in many other States, and in a good number of thepast on the general Appropriation Bill. | do not see that there
Ministers appointed chiefs of staff as senior advisers, but alsig anything wrong with the principle of Ministers, if they are
to run their office as an office, so that there was a cleaavailable, answering questions during the Committee stage
hierarchy of control. As | said, that operates in many otheof the Supply Bill. It is a matter of good management, |
States with respect to the shape and structure of theould have thought, in that the Ministers directly responsible
Ministers’ offices. can respond themselves, given that clause 3 deals with

That clearly was not the view of the previous Governmentappropriation across all Government agencies.
but that is a judgment for it. However, this Government took  Having said that, | would like to make a couple of general
a decision that that could be an option for the new Governeomments and then move on to some specific questions. | do
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not want to get into a long and bitter debate this evening, bugxpenditure and the pace of reduction in debt. We acknow-
I must say that the decision by the Government to have onliedge that the Liberal Party wants to do it more quickly, but
one Supply Bill does constitute a reduction in the accountathat is a legitimate area of debate. It is not true that Labor
bility of the Government to the Parliament. The Labortook no action in relation to debt or recurrent expenditure: we
Government had this proposition before it and did not agredid. We had a program. It was a program that worked and the
to it because we thought that there would be that reduction iassertions that | made in my second reading speech are
accountability. | have not researched the history of the twaorrect. The Government is entitled to have its opinion that
Supply Bills that have been introduced in addition to theour proposal did not do as much as it wanted to do, but
Appropriation Bill, but | assume that there was a reason fonevertheless Meeting the Challenge was a program, it was in
it. One obvious reason is that it does provide an additiongblace and was credible, depending on the assumptions that
opportunity for members of Parliament in the House ofyou use.
Assembly and in this place to question the Government about The Hon. A.J. Redford: Will the Labor Party put in a
its finances. | do not accept the Leader’s refutation of mysubmission to the Government on the Audit Commission?
assertions about the reduction in accountability on this point. The Hon. C.J. SUMNER: | doubt it. Our view was that

I note that the honourable member has referred to e had put in place the Meeting the Challenge document in
grievance debate and the possibility that that might bepril last year, we had the budget following that and
introduced into the Legislative Council. That is somethingessentially our plan for the reduction in recurrent expenditure
this side of the Chamber is prepared to consider, although wgnd the reduction in debt was there for the community to see.
would want it carefully looked at to make sure that it was notThe Liberal Party is entitled to criticise it if it wants. There
a device to reduce the opportunities for members to speak anglno secret about our view. It did not involve the sorts of
express a point of view. expenditure cuts the Audit Commission has recommended.

But, if it could be shown that a grievance debate would  The Hon. A.J. Redford: Meeting the Challenge is your
expand the opportunities, it is something we could look at andypmission?
certainly I am happy to attend any meeting of the Standing The Hon. C.J. SUMNER: Meeting the Challenge was
Orders Committee designed to look at that and other iSSU€gyy response to the crisis that had developed principally over
The honourable member also took issue with some of thee State Bank in relation to recurrent expenditure and the
remarks | made about the state of the State’s finances. Hgye| of State debt. Given where we are tonight and the
asserted that the Audit Commission was the final word on thgmount of business we have, | do not want to repeat every-
topic or at least that was the impression that | got from whaghing. | am sorry Hon. Mr Davis is not here to hear me being
he said. It is also fair to say that there are other views aboyjery eloquent in reference to these figures, but the honourable
the pace at which the recurrent expenditure should be broughiemper will note that net debt as a proportion of Gross State
into credit and the pace at which debt should be reduced. proquct in 1983 was 23 per cent; it got down to 15 per cent

Many of the things in the Audit Commission Were pefore the bank hit us and went up to 23 per cent again. | am
proposed to the former Government and rejected. It was they; making any excuses for that but, whatever people say, the

Treasury wish list of what it would like in an ideal world. pank was the principal reason why all that work in the 1980s
Those proposals were rejected and rejected for good reasqR-the reduction of debt was squandered.

We believe that Meeting the Challenge did provide a planfor - 1o Hon. A.J. Redford interjecting:

a reduction in recurrent expenditure over time and did The Hon. C.J. SUMNER: | am not sure whether the
provide a plan for reduction in debt over time. The Liberalhonourable ‘member wants me to go through the whole
Party’s position essentially is that it wants recurrent EXpenqiﬁistory of it. If he wants me to | am happy to, but | do not

ture reduced more quickly than what was proposed ihi ; : : :

. . ; : ink his front bench will be happy about it. | am not making
Meeting the Challen_ge. Thatis a (_:Iear difference .O.f V'eWany excuses about the debt. All | am saying is that the Labor
between the two Parties, but we believe that our position wi

sustainable @S overnment in the 1980s made a very significant improve-

Meetin 'the Challenae was credible and would work ment in the situation—from 23 per cent to 15 per cent—of net

. gu 9 'debt as a proportion of Gross State Product. | would have
albeit achieving the results at a slower rate than what th

. X . thought that was a very significant achievement and it was
Liberals want and indeed slower than what the Audityo ., ,ce that had been achieved that we were able to absorb
Commission wanted. Nevertheless, it was a credible positiory

Itis true that the Audit Commission is not the last word on he $3 billion loss of the State Bank. If you set the State Bank

X . S . side you saw a reduction, and it also included—
the subject, as indeed the Minister has admitted, because Re : :
T L ’ The Hon. A.J. Redford: We had a high debt, but we got
éagvser:lf:g;ngltlmately decisions have to be made b)éomething for our money. You didn't; that is the difference.

It is interesting to note that an independent Audit The Hon. C.J. SUMNER: | was not making a point about

Commission Review Group, comprising academics from twa/@ur having a high debt. If you go back to Playford and look
South Australian universities, has been formed to assess tALthe budget papers you will find that debt was over 50 per
impact of the Audit Commission findings. That spokespersofy€Mt of Gross State Product in the 1950s.
on behalf of that group, Mr John Spoehr, of the University of "€ Hon. A.J. Redford interjecting:
Adelaide, Centre for Labour Studies, has been quite critical The Hon. C.J. SUMNER: Maybe the front benchers can
of some of the Audit Commission findings. Academics andPut the fellow straight. All I am saying is that had it not been
economists take a different view from that being advanced b{Pr the bank that was a good record in the reduction of debt.
the Audit Commission. One cannot say that the Auditl think everyone would have to agree with that.
Commission is the final word on the topic. The Hon. R.I. Lucas interjecting:

| emphasise that there are differing but legitimate views The Hon. C.J. SUMNER: I'm sorry; the Hon.
and the Labor Government, before it was elected, did take blr Redford is interjecting.
different view about the pace of the reduction in recurrent An honourable member interjecting:
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The Hon. C.J. SUMNER: | have, and | want to go on. | Service CEOSs, plus the extra money for the committees of
was trying to do it nice and calmly, but the honourableParliament and Parliament House refurbishment.
member wants to interject. You know what I am like; | like ~ One which is not in the list that | have given and which
to respond to interjections. | do not want assertions on théhere is no answer for from the honourable member is the

record that are incorrect. $700 000 for the Hindmarsh Island bridge. Those matters
The CHAIRMAN: If you do not respond to them they need to be added to the items that | have mentioned. Obvious-
will not go on the record. ly, that is for the delays in the construction of the bridge, the

The Hon. C.J. SUMNER: Well, they are out of order consultants’ fees and so on. | do not expect the Minister or
anyhow, Mr Chairman, as you know. The Leader providedany Ministers to respond immediately, but they are the
answers to questions | asked about the budget. | do not fingliestions we would like answered during the debate.
those answers patrticularly satisfactory, and perhaps if we had Further, | ask this question of the Minister: what is the
had time we could have had the Treasurer officers, Mnature of the extra $10 million of expenditure forecast for
Boxhall and others, here to look at them, but I do not want td.993-94 which was highlighted in the Treasurer’s statement
do that because of the time. | would like to put on the recorabn 20 April when he released the March 1994 Consolidated
some questions which | understand the honourable membgccount figures? Was any of this additional expected
will be happy to try to answer during the break. expenditure related to election policy commitments given by

The Minister has indicated that there are only two factorghe Government? If so, how much and what for? The next
which impact on the 1993-4 budget—the Audit Commissiomjuestion is: are the Government’s estimates of $13.1 million
$1.5 million and the jobs package of $1 million. In view of for the gross expenditure to fund its election promises in
the Minister’s response, have the following election commit-1993-94—that was in its pre-election policy statement—still
ments made by the Liberal Party before the last election beeaccurate and, if not, what is the exact figure for gross
(1) scrapped, (2) deferred until 1994-5 or later or (3) beerxpenditure on election promises in 1993-94 and what
funded by cuts to other programs? If any of the commitmentsnitiatives contribute to this figure? Finally, what is the total
have been funded by cuts to other programs, how much hasst of all inquiries instigated by the Government in 1993-947?
been spent on each commitment to date and which progranie date, in excess of 50 inquiries have been established and
have been cut to fund the additional expenditure? The Leadénote that, in answer to question on notice number 71 in the
gave an example of one reallocation within his own portfolio,House of Assembly, it was indicated that 11 of these inquiries
but we want to know what those reallocations are within eactalone will cost in excess of $2 million including the Audit
portfolio. The election commitments to which | referred andCommission, to which the honourable member has already
to which I want responses in terms of what | have said are a®ferred. There are others and we would like to know what

follows: the total costs are. As | said, presumably they could have
1. Allocate an additional $6 million annually to public Peen pursued in Committee with the relevant officers, but |

hospitals; am content, if the Minister is content, for it to be dealt with

. Provide $1 million in the first two years for the Lake Eyre by correspondence during the break.

Basin; . . ; .
3 An extra $10 million per year for road funding; The_ next matter _W|t_h which | wish to dea_ll is the tran_sfer
4. Anextra$500 000 per year for State bicycle committee;0f public servants within Government following the election,
5. $10 000 nursing scholarships; and the third issue relates to the ministerial office question,
6. Anextra 200 police officers; which has been partly answered but to which | would like an
&73' ﬁswdy of the rlver I‘;rreﬁs_lﬂs%o ?gorflosr tnre‘? years; answer. The Hon. Mr Lucas may be able to answer these

new science block tor Noariunga i CNhool; . . ;

0. $20 million over four years for sc%ool ?naintenance. guestions Wlthou§ the Attorney-General’s presence. If not, |
10.  $4 million over 10 years for learning difficulties; would appreciate it if the Attorney-General could be advised.
11.  $300 000 extra for State Heritage Fund; We will see whether we can proceed without him, given his

12.  An extra $900 000 per year allocation from DRT to gther very extensive load at present.
cycling infrastructure;

13, $100 000 to Wright Court Day Centre. It is prc_)bably fair to say that thisis a somewhat serjsitive
14.  $10 million WorkCover subsidies: topic, but it needs to be raised and explored in the Parliament.
15.  Southern Vales effluent program—$13 million; After the Government came to office, a large number of
16.  $4 million for Patawalonga. . people were moved from their positions in the Public Service.
dev:gépmeEnstt_lmated $2.5 million for Wilpena and Arkaba station pq; instance, secretaries to Ministers, although they had
18.  $1.5 million for stage 2 of Southern Sports complex. Public Service positions, Were_moved. Others in that category
19. Feasibility study of bridge at Reeds Road ford; also were moved because Ministers wanted other people in
20.  $750 000 tourism centre for McLaren Vale; those positions. It is also fair to say that some were con-
21. $7 million waste recycling program; sidered unacceptable to the incoming Government. Some

%g: ﬁg'\;}gg g(fe\t/\k/]%r%gagrtéﬁ?;r;%?‘tr\:\éc\),\r/kes);(port production; ministerial officers had obtained Public Service positions

24.  Additional special education teachers, speech pathologist#ithin the Government. In my experience, that occurred after
and a proper Public Service selection process for a position, with

25.  Stamp duty exemptions on transfer of family farms.  advertising, a selection committee and appointment in
In addition to that, in my second reading speech | noted accordance with the GME Act. There were also others who
couple of other matters that were not in that list that | havewvere on contracts of various kinds. | do not think it would be
just cited. There is the jobs package of $28 million, which hasiseful to name them all and | do not intend to do so, but |
been dealt with partially by the Minister in his response; thehink members are aware that the Government would have to
third arterial road of $80 million over four years, which was admit that, after coming to office, a number of public servants
confirmed by the Premier in the House of Assembly on 22vere shifted for various reasons.
March; and additional spending for the deregulation unit, At this stage | will not explore the rationale or the basis
$150 000. There are, of course, the pay-outs to Chigfor it in terms of the GME Act or otherwise. That is in the
Executive Officers and the increased salaries to Publipast and may be pursued at some other time. We know that
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a number of these people were shifted. Some had beeapproach that has been taken towards these people. Some of
ministerial officers, obviously some had also been candidatehem are political people who know or who have associated
for the Labor Party at various times, others were on contractlirectly with the Labor Party. Some are not; some are people
some were associated with the Labor Party and others natho were shifted because the Ministers wanted to bring in
and | think that some were perceived to be associated with thbeir own people. Whatever category they are in, | think the
Labor Party. People in Ministers’ offices close to Ministerscommunity would agree that they should be given a fair go

in secretarial positions—executive assistants, typing secretasthin the system.

ries, appointment secretaries and so on—were shifted. | would like the Minister to speak on behalf of the

That has not happened normally, at least in the pastzovernment on this point, and if the Government’s view
because those people were permanent public servants. M@stcords with what | expect it to be | ask the Minister to make
of them were public servants who were selected after a propetear to the chief executive officers that there is no political
advertising and selection process within the Public Serviceban on the appointment of people as permanent public
As | am sure the Hon. Mr Lucas knows, some were associaservants within the Public Service, provided that they are
ed with the Labor Party, but they were still public servantsadequate for the job and can achieve the job on merit.
who, at least in my experience, worked very hard in the This is a serious issue. | ask the honourable member to
interests of the Government of the day and who, | am surgespond to whether those people who are public servants are
would continue to work hard in the interests of theentitled to be treated like all other public servants. | would
Government of the day in whatever position they foundike him to say whether there is, either formally or informally,
themselves. However, a good number of these people haaay bar on their applying for or appointment to any of these
not found positions. In the cruel, harsh world of politics, theypositions. | am referring to any informal pressure or state-
are referred to as being in the departure lounge, whatever thatents that have been made by any Ministers to the effect that
means, and a number of them are legitimately trying to findhey should not be employed. If the answers to those
jobs within the Public Service. guestions are as | expect, | ask the Minister to indicate

However, a question has arisen which | think needs to bevhether or not, in view of the concerns | have expressed and
explored. We need to determine the Government’s view owhich undoubtedly exist, the Government is prepared to
whether, as they were shifted in the first place because ohake clear to the people responsible for appointments that
their alleged political opinions after the new Governmentthis Government adopts no such position.
came in, they are not now able to find jobs within the Public  The Hon. R.l. LUCAS: | would be pleased to respond to
Service because of their political opinions and previoushe comments made by the Leader of the Opposition, and |
associations. | have heard stories which disturb me greatlyould be pleased to refer his comments to the Premier, as he
| believe in a Public Service where selections are made ohas raised an important issue this evening. First, and quite
merit, where people can be selected despite their politicallearly, as he would have expected, in relation to appoint-
opinions. However, people have applied for jobs and beements within the public sector under the Government
granted interviews but the interviews have been cancelled fdanagement and Employment Act, a new Government is
various reasons. The suggestion is that people will never bequired to operate and act within the strictures and bounds
able to get a job in the Public Service because of theiof that piece of legislation, as the previous Government was
association with the previous Government. in relation to that Act.

I hope that is not the Government's view or at least notthe The overriding consideration of that legislation in relation
view of the Ministers, but it might well be that it is the view to appointments in the public sector is to be one of merit, and
of the chief executive officers or those who are involved inwe are bound by that. That will be the response, certainly
selecting people, because they might be trying to please thdéilom me as the Leader of the Government in the Legislative
Minister or whatever—I do not know. | am sure that the Council, and | am sure it will be the response | will receive
Leader, and the Attorney-General if he were here, wouldrom the Premier in relation to appointments within the public
confirm that most of the human rights instruments to whicksector. | am pleased to be able to respond quickly and
Australia is a party and which have been promulgated by theuccinctly to the Leader of the Opposition’s question.
United Nations prohibit discrimination on the grounds of  Certainly, within the terms of the GM&E Act there can,
political opinion or belief. of course, be no ban on persons within the public sector

I will not go through it, but the International Covenant on applying for, or being appointed to, Public Service positions
Civil and Political Rights clearly states that there should besolely on the basis of their political affiliation, real, apparent
equal and effective protection against discrimination on angr otherwise, within the public sector. | am pleased to
grounds such as race, colour, sex, language, religion agespond in that nature.
political or other opinion, and that every citizen has theright The Hon. C.J. Sumner: Do you care to make that
and the opportunity without any distinction mentioned inresponse to the CEOs concerned?
article 2 (including political opinions) and without unreason-  The Hon. R.I. LUCAS: As | said, | will be pleased to
able restrictions to take part in the conduct of public affairsefer my comments and those of the Leader of the Opposition
directly or through freely chosen representatives. to the Premier for his judgment. The Premier, through Mr

The international perspective on this, which obviously isMike Schilling, as the head of Premier and Cabinet, attends
supported by the Australian Government through the Humaregular monthly meetings of chief executive officers, and |
Rights and Equal Opportunity Commission and our accessioam sure that there would not be a problem with the Premier’s
to that charter, is that political views should not be taken intadvising Mr Schilling to raise this matter with those chief
account to discriminate against people who may be of axecutive officers.
different political persuasion. The Hon. C.J. Sumner: Do you think he would be

However, without going through it point by point, without prepared to do that?
making too much of a political point about it, | have received The Hon. R.l. LUCAS: | do not know; | would have to
enough information to cause me to be disturbed about thgpeak to the Premier. | would be prepared to recommend to
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the Premier that that be done, but, of course, my influenceis The Hon. R.l. LUCAS: A lot of people are happy to
reasonable. Of course, | cannot require of the Premieserve and do so very well. | suspect that involves the vast
anything that he might not wish to do, but I certainly give themajority. That was just a personal preference. Other Ministers
undertaking that | will raise the issue with the Premier anchave taken over their ministerial office and basically kept all
recommend that these issues be raised and discussed in the existing GME Act staff. We did have one small change
context that | have just outlined. such that the appointment secretary to the Minister was

I would like to make some general comment about twoallowed to be a ministerial officer appointment as opposed to
other issues because | do not want to extend unduly thi#@ GME Act appointment, which was the previous arrange-
discussion. | look at my own personal circumstances angnent. I did not take that position: | appointed an appointment
compare the situation when previous Governments changé&gcretary from another Labor Minister's office into my office.
in 1979 and in 1982 and the notion of the ‘departure lounge’ Other Ministers have appointed ministerial officers to the
which, in 1982, when the new Labor Government swung intgosition of appointment secretary. Again, that situation was
power, was known not as that but as ‘Siberia.” A number ofargely brought about by the unfortunate experience of one
people believed, rightly or wrongly, that they, too, had beemrevious Minister who found himself in a position, when his
treated by the incoming Government in the sort of fashion t@overnment was elected, where his appointment secretary
which the Leader of the Opposition has referred. was not as comfortable with him and the Government and had

A number of officers within the public sector claim that connections with people of a differing political view. Within
they have spent some years in what they term ‘Siberia’ undet short space of time some considerable problems arose in
the Labor Government. There were two Cabinet Ministers irfelation to other people knowing many things that were going
particular—not the Leader of the Opposition—who had gon within that ministerial office of which they should not
reputation for having to sort out not only public sectorhave been aware.
appointments but also board appointments in relation to the They are the sorts sensitivities of which | am sure the
changeover of people in some positions. Again, | agree witheader of the Opposition would be aware in relation to the
the Leader of the Opposition: | do not intend to get into thestaffing of a Minister’s office. They are the sorts of judg-
business of naming names because that will only undulynents that Ministers have to make individually. That is a
extend the debate tonight, and | do not think it is productiveseparate case. That involves ministerial officers, and it should
It is an important issue. be—and | certainly see that it is being—treated slightly

What | am saying is that the sensitivities many people aréeparately from the public sector generally.
feeling at the moment, real or otherwise, are not new to this | do not know that | can add much more, other than that.
changeover of Government. If members in this Chamber arghe Leader of the Opposition may have some further
honest, and refer back to the changeover of 1982, and perhagsestions, and | would certainly be pleased to attempt to
to that of 1979—and, | suspect, although | did not haverespond to them.
personal experience of it, the changeover in 1970 when the The Hon. C.J. SUMNER: | am pleased that the Minister
Labor Party took over from the Steele Hall Administration—hgas given an indication on the part of the Government that
they will realise that again there may well have been the sam@ere is no either formal or informal barrier to public servants
perceptions. being appointed to positions, even though they may have

The Leader of the Opposition would have to agree that théeen associated or perceived to be associated with the Labor
position of ministerial officers is obviously one of consider- Government in the past. All | can tell him is that there is
able sensitivity for any incoming Government of a differentconcern out there about that issue. Whether or not it is
persuasion from that of the Government previously in poweministerial driven, it is not for me to say, but it is certainly a
for a period of some years. In my own case an officer—angberception within the Public Service. If he is prepared to take
I will not name the person—had been an active member afip the matter with the Premier, as he is, to ensure that the
the Institute of Teachers, and | may well have had somenerit criteria are applicable, | am pleased with that intima-
difficulty in keeping on that ministerial officer. | suspect that tion, acknowledge that he has made it and thank him for the
that officer would have had some difficulty in working for fact that he has made it.
me. The position of ministerial officers is a matter that has  There has never been a dispute about ministerial officers:
been agreed between both sides of the Chamber. itis always understood that they are there while the Minister

In relation to GME Act appointments, in my case—andis there. When Governments change—even when Ministers
I did not know those people in my office who were GME Act change within Government—the ministerial officers also may
appointees—Dbasically, | wanted to started with a fresh slatehange. So, there is no real argument about ministerial
I suppose | wanted to look afresh at the positions in my officefficers, but there can be an argument about the Government
and to make judgments as a new Minister in relation to, firstManagement and Employment Act appointments.
the structure of the office which, as | explained earlier, was - That takes me to the next point | wanted to raise, and that
different because we were going to have a chief of staff ands the structure of officers under the new Government. The
secondly, the people | wanted to employ in my office. Minister said there was a Siberia in 1982. | am not quite sure

Ministerial offices are extraordinarily sensitive areas.who was in it, but | certainly did not send people to Siberia,
Ministers obviously have to be in a position where they havess far as | can recall, or impose political barriers on people.
within their ministerial office people with whom they are |t was not something in the Public Service that | did, certainly
exceptionally comfortable. The Leader of the Oppositiomot consciously, as a Minister. The honourable member has
would have to acknowledge that, within the public sectorsaid that a Minister was responsible for these matters. He
generally, some people would be more comfortable workingipparently knows who the Minister was—I do not. | know
with a Liberal or a Labor Government and some would behat, in the interests | guess of good government but also in
less comfortable working with a Government. the interests of the notion that democracy is not something

The Hon. Anne Levy: A lot of them just do their job. about the winner taking all, over the period of the Labor
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decade a number of very prominent former Liberal membera ministerial officer who worked for me was ever paid: and
were appointed to various boards. more, | think, than any ministerial officer was paid under the

| do not think there was a conscious policy to clean out_abor Government.
boards. In fact, when we came into Governmentin 1982, my The Hon. R.l. Lucas interjecting:
recollection is that most people remained on their boards until  The Hon. C.J. SUMNER: Possibly; | am not sure that
their normal term expired. Indeed, a good number of theneven he was on $72 000. There might have been one.
were reappointed, as | recollect. In addition, the honourablelowever, as | understand it, for these chiefs of staff the going
member knows of the appointments of a number of peopleate is $72 000. They may be people plucked out of the Public
Michael Wilson, for instance, to the Taxicab Board; the Hon Service, and the Hon. Mr Lucas has taken his person from the
Don Laidlaw to the Companies Securities Commission; MPublic Service, or they may be people brought from outside
Chapman was appointed to a number of things; and Mwith no applications called for, no selection process, nothing;
Carnie, Mr Cameron and Mr Nankivell were similarly just broughtin at the behest of the Minister. That is all right
appointed. | do not say that except to say that, if democracfor a ministerial position, but the distinction between what
is about winner take all, one is in a fairly unsatisfactoryhappened previously and what happens now is that not only
situation. It seemed to the Labor Government important thaare these people just plucked from somewhere at the behest
there be, particularly on boards, a representation of albf the Minister but they are now put in online management
spectrums of political opinion in the community. However, positions; that is, they are ministerial officers but they have
I will leave it at that and | am heartened by the honourablecontrol over public servants; they control the access, if you
member’s response to my questions. like, to the Minister through the chief of staff.

The other matter on which | wish to comment briefly— | do not think there is any dispute about this. The only
and | am sorry that the Attorney-General is not here, becaugmint | make, and no doubt people can write learned papers
his is the office that | know best, for obvious reasons—about it at the Australian Institute of Government Administra-
concerns Ministerial offices. We do now have the benefit otion or whatever the appropriate academic body is and
an answer from the Government on ministerial officers. Iperhaps it may be the subject of political comment at some
suppose | could make a couple of comments about those 8tage, is that this has involved a significant change in the role
relation to the Attorney-General. First, | would like the of ministerial officers in the South Australian context. The
Attorney to respond (by correspondence if he likes) as télon. Mr Griffin has brought in three ministerial officers (the
whether he is comparing like with like in this answer he haschief of staff, a press secretary and a personal assistant) all
given today. The Minister knows he asked questions of thifrom outside the Public Service and all brought in without
kind when in Opposition and was given answers, and | woulddvertising and the like.
like to know whether or not the answer the Hon. Mr Griffin  So, | assume—and the Hon. Mr Griffin can correct me if
has given was exactly on all fours with the answer given by am wrong—that his chief of staff did not follow the normal
me in terms of the number of people categorised as being imppointment procedure. There was no selection process
the Minister’s office, because there can always be ainvolved and no advertisements placed for the job. | am not
argument about whether you are in or out of the Minister'ssure what her qualifications are but obviously from this she
office. is on a ministerial contract. There are further questions |

However, it is true—and this is worthy of comment—that would like answered along with the other questions | have
the nature of ministerial appointments has changed under tlaready asked, and they are: What is her role? What is her
new Government. There has been a distinct shift in the rolduty statement? For what and for whom in the ministerial
that ministerial officers will play. It has always been under-office is she responsible? Who reports to her? Who does she
stood that ministerial officers, as we have conceded, arkave responsibility for managing?
appointed by the Minister for the term of the Minister, subject | think those are questions that should be answered. |
to normal contractual proceedings. However, it has alsgould go through each ministerial office but I will not.
been—and it certainly was in my office—that the ministerialPerhaps others might take that up at a later stage. Suffice at
officer had no direct online responsibilities for the operationghis stage to say that the point is made about the changed
of that office. He or she was attached to the Minister, to thenature of ministerial officers under this Government.
side of the Minister. In more recent times | had only a press The final thing that | am a little bit interested in and
secretary, but before that | had one other executive assistanémused by is the use by the Government of private sector
who was a ministerial officer, but who had no online employment agencies to employ people. | note that the
responsibilities: policy responsibilities, liaison with Minister responsible for both Mines and Energy and Primary
Parliament, liaison with the Party and other groups in théndustries has used Speakman Stillwell and Associates to
community, but no actual online responsibilities. employ an executive assistant and a receptionist. That is a

It seems to me that what this Government has done iprivate sector employment agency. It probably calls itself
change that situation, and now ministerial officers (and somsomething a bit more high sounding but nevertheless it is a
of these people have of course been appointed without arprivate sector employment agency. The Government has used
consideration of the merit principle; | am not arguing aboutthat agency to employ an executive assistant—and it does not
that if they are ministerial officers) have been putinto directsay the salary exactly, but | assume it is in the range of
online management roles. People on ministerial contracts a50 000 to $70 000 which is within the chief of staff range—
at quite high salaries. | note that Ms Stapleton, for instanceand a receptionist presumably at a salary of about $30 000.
in the Attorney-General’s office, is now on $72 000, | assumédt costs the Government money, obviously, to use a private
with a car, and | would like the Attorney to provide more sector agency of that kind. Under the previous Government
information on that. that was inevitably done by the Commissioner for Public

The Hon. R.I. Lucas: No car. Employment, and | would have thought that using that private

The Hon. C.J. SUMNER: No car—that is answered. sector agency really is a waste of money. If it charges 10 per
Still, $72 000 is undoubtedly a salary significantly more tharcent, assuming the total salary of those two officers is
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$60 000 for the executive assistant and $30 000 for theninisterial officers in exactly the same fashion as the Labor
receptionist, you end up with a $90 000 annual salanGovernment appointed—
package, 10 per cent of which is $9 000. The Hon. MrDavis  The Hon. C.J. Sumner:But they have different roles.
would be pleased with those calculations. And | would have The Hon. R.I. LUCAS: Okay, but | am saying that the
thought that that was really an unnecessary expenditurgew Government is appointing its ministerial officers in
However, that seems to be what happened. exactly the same fashion as the previous Government
Itis not the time for lengthy polemics about these mattersappointed its ministerial officers, whereby Ministers select
| put on record those issues. There are some questioRgople to run their office or undertake tasks in their office.
contained in that to which | would like the Hon. Mr Griffin That decision is made solely by the Ministers. Under the
to respond, and | thank the Hon. Mr Lucas for his responsgrevious Government, some Ministers—and | refer to the
to the earlier questions | asked. Hon. Ms Lenehan—selected Chief Executive Officers in
The Hon. R.I. LUCAS: | am pleased to indicate on behalf exactly the same fashion: without advertisement, without
of the Attorney-General that he will undertake to respondpanel selection and, on the former Attorney’s own phraseol-
during the parliamentary recess to the questions that thegy, without merit in relation to the Education Department,
Leader of the Opposition has raised in relation to theyhere the Chief Executive Officer has on line responsibility
ministerial office. There are a number of questions to whiclfor about 20 000 GME Act and Education Act employees.
| can respond briefly. The Leader of the Opposition raised & The Hon. C.J. Sumner:It's a contract—
question in relation to access to cars by Ministerial chiefs of 114 Hon. R.I. LUCAS: It doesn

# Ministerial chiefs of staff d h 't matter whether it's a
staff. Ministerial chiefs of staff do not have access to a Cargqniract. My point is that you have a Chief Executive Officer

Itis true that the chief of staff salary position is higher thany, 4 js appointed in exactly the same fashion and who has on
the general ministerial assistant position used by the previoys,e management responsibility for many more people within
Government. The average salary range for ministerial officerg, 41 department. | use that only as an example, because a

t ber of sel hers of th T r?r?hmberof other Chief Executive Officers were appointed in
small number of select members of the Premier’s staff wh,acly the same manner without advertisement and without
earned higher than that and | think— going through a panel process at all.

iﬂe I;on. %JI SLl:Jnér'lAeSr:.OGe. h b ‘ The Hon. C.J. Sumner interjecting:
€ mon. .. - No, there were a number o The Hon. R.l. LUCAS: No, there were a number of

others. Mr Willoughby was paid in excess of $60 000. others
The Hon. C.J. Sumner:But not $70 000. Thé Hon. C.J. Sumner interiectin:-
The Hon. R.l. LUCAS: No, but he was paid in excess of o i J ) 9:
$60 000. Mr Anderson was paid between $70000 an The Hon. R.l. LUCAS: It doesn t matter whether or not
$80 000 depending on what particular period one was Iookingw.re were many, because it occurred in a number of other
at, so | acknowledge there has been a change in relation to Zi11CES: o
Minister’s officers— The Hon. C.J. Sumner:Sometimes it occurred as a result
The Hon. C.J. Sumner:And the on-line responsibilities? ©f & reshuffle. When new people were coming in it didn't

The Hon. R.I. LUCAS: In relation to on-line responsibili- happen like that. ] ,
ties, as | indicated earlier, there has been a difference, butjt 1he Hon. R.l. LUCAS: It doesn't really matter whether
is the new Government's decision that the structure oft Was & reshuffle or not if you are talking about a principle
Ministerial offices will run more efficiently if there is one Where there is something wrong with that process. | will not
person in charge. | make two comments about that. First, g€lay the Committee unduly. On behalf of the Attorney-
| understand it, it is somewhat similar to the way the Premief>€neral | have undertaken to obtain responses to a series of
and the Leader of the Opposition both ran their offices eveuestions that the Leader of the Opposition has put to the
under the old Parliament, where there was one persoftiorney, and | undertake to provide them during the
responsible. That was certainly the case with the Leader dfarliamentary recess. _ o
the Opposition. Secondly, on my understanding, particularly The Hon. C.J. SUMNER: | appreciate the Minister’s
when Mr Anderson was in charge of the former Premier Mrndication that he will take up with the Premier the matters
Bannon'’s office, no GME employee was able to in effect! raised earlier. Can the Minister let me know during the
undertake a particular task which might affect the operation8reak the results of the representations to the Premier and
of the Premier and the Government without the authority ofvhether any action has been taken through the forum of Chief
Mr Anderson. Mr Anderson made that quite clear. Executive Officers on those topics, whenever it happens, if

The Hon. C.J. Sumner:ls that what went wrong? it does? .

The Hon. R.I. LUCAS: | don’t know, but Mr Anderson The Hon. R.l. LUCAS: | do not know how persuasive |

made it clear that that was the way the office was to b&an be, but | am certainly willing to correspond with the
organised. | have no criticism of that. Leader of the Opposition during the parliamentary recess

The Hon. C.J. Sumner interjecting: about how successful I might be in my submissions.

The Hon. R.I. LUCAS: The Hon. Mr Sumner might, but Clause passed.

| have no criticism of that. The Hon. Mr Sumner has raised Title passed.

guestions about ministerial officers being appointed without  Bill read a third time and passed.

going to panel selection, advertisement and, therefore, that

version of merit selection. STATUTES AMENDMENT (WATERWORKS AND
The Hon. C.J. Sumner: Two aspects: no merit and on SEWERAGE) BILL

line responsibilities.
The Hon. R.I. LUCAS: As to ‘no merit’ as the Hon. Mr Adjourned debate on second reading.

Sumner puts it, the new Government is appointing its (Continued from 10 May. Page 882.)
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The Hon. SANDRA KANCK: | will be fairly brief,  The second question was, ‘How will the charge be calculat-
because the Democrats support this Bill. It accords with thed?’ The answer that has been provided to me is as follows:
Democrats’ general philosophy of a user-pays principle. The charge will be calculated by determining the cost of the
However, we always take into account that country peopladditional capacity that must be built into the system and apportioned
need special consideration when it comes to that principle.iﬂhrérgﬁg:tignvviﬁ‘l tg‘eelglfii%agafé%f\‘;;gd;)é g]gi%/g%féle?g\l/gkmg?gt;e
hav_e Just one questl_on in relation to clause 5, Wh|Ch. is th pprovedgAugmentationto improvert)he service to existir?g custom-
876_‘;3_ Clatjhset in the Bill. _ﬁreSUTabe e;/erg new %V\]{e"'ngtorers will not be included in the costs to be recovered.

uilding that goes up will create an extra demand for water. . . . . )
Therefore, the cost we are debating must be included in th;éggvbkgrr?sguestlon was, ‘Is full cost recovery intended?’ The
construction of any new building or any new allotment. How ’ i i
is this charge determined? Is it dependent, for instance, on the Yes: for that part of the augmentation attributable to growth.
size of the block? Is it calculated as an average across ti#s | said, the honourable member did ask some further
State? Is there any cross-subsidising from one area to anothdgtailed questions in relation to costing, and | will undertake
and what is the cost per household, if that is possible tdo get those replies back to her as soon as possible.
calculate? Further, is full cost-recovery made with this charge Bill read a second time and taken through its remaining
or is a further contribution made via general revenue? If it isstages.
possible, | would like to know specifically what the charge
is in actual dollars. The Democrats support the secondONTROLLED SUBSTANCES (DESTRUCTION OF
reading. CANNABIS) AMENDMENT BILL

The Hon. T. CROTHERS: The Opposition supportsthe ~ Adjourned debate on second reading.
Bill. We understand the necessity of the Bill's being intro- ~ (Continued from 10 May. Page 882.)

duced with respect to ensuring that, once and for all, any legal The Hon. C.J. SUMNER (Leader of the Opposition):

technicality that might exist in respect of the Government's_, . O
being able to gather up the charges laid down in the Bill wiIISThIS matter has been dealt with in the House of Assembly

stand any test put on it. | want to place one comment on thwhere it received the support of the Labor Opposition which

record in relation to clause 2. The Opposition has never be ﬁalso fqrthcoming in.this place. I have no further questions
loath, if it has thought that the occasion warranted it, to b 0 rs.'ﬁe mOrleIatlon tod'tt'. d taken th hit -
retrospective in its thoughts relevant to certain Bills. Indeed, Il réad a second ime and taken through Its remaining
I well remember what occurred in the last Parliament Wher$ ages.

such a measure was debated when we sat on the Governmen ) : :

benches. Of course, the then Opposition opposed it on thaﬁtzrr?t(iaoﬂ?[g.tﬁg 'slf;ggfsﬁh'\gscﬁﬁ? 3|Pre5|dent, | draw your
basis, as | recall one speaker saying, that it would never agree A quorum having been formed: ’

to retrospectivity in any Bill. q 9 )

The Opposition must not be construed by the Government IRRIGATION BILL
or anyone else as always being in support of retrospective
clauses in any Bill. The Opposition will consider each matter  Adjourned debate on second reading.
on its merits as it presents itself. As | said, we support the (Continued from 4 May. Page 743.)
Bill. We understand the need for the Government to introduce
it. However, | place on record that we will look at any future ~ The Hon. R.R. ROBERTS: This Bill passed the other
Bills that have retrospective clauses and determine eagblace. | have spoken to the shadow Minister and the Opposi-
matter on its merit. On this occasion we believe there igion has no objection to the Bill passing in its present form.
sufficient merit to enable us to support the Bill. The Hon. SANDRA KANCK: The Democrats will

support this Bill. It seems to be a fairly innocuous, adminis-

The Hon. R.I. LUCAS (Minister for Education and trative Bill, bringing together a whole series of Acts into one
Children’s Services): | thank members for their contribu- Act. The Democrats have spoken to people in the Riverland
tions and support for the legislation. The Hon. Sandra Kancko ascertain their reaction and we have had no negative
was kind enough, obviously knowing my expertise in matter§eedback about it, so we will support the Bill.
relating to waterworks and sewerage, to advise me before- Bill read a second time and taken through its remaining
hand of the questions that she wanted to raise in an endeavaiages.
to expedite matters, and | thank her for that consideration. |
now place on the record answers to those questions. | note  CONSTITUTION (ELECTORAL DISTRICTS
that she requested further details in relation to actual dollar BOUNDARIES COMMISSION) AMENDMENT
values and so on. | undertake to get that information for her BILL
as expeditiously as possible and correspond with her through .
the appropriate Minister’s office to provide that information.  Adjourned debate on second reading.

The first question was, ‘Is the charge dependent on the (Continued from 10 May. Page 883.)
size of the block or the building?’ The answer that has been 1o Hon. c.J SUMNER (Leader of the Opposition):

provided to me is as follows: The Opposition supports this Bill. It has come from the
The charge will be levied on an area basis for the most part, aslouse of Assembly, where it was debated and received our
this is usually indicative of and proportional to the demand. In SOm&ypport. The proposal is that the Electoral Boundaries

cases this may not be equitable—in an industrial development, f s - S
instance. Where it is equitable and practical to apportion charges g(ﬁommlssmn should publish a draft report before finalising

some other basis, say, the number of blocks, or if demand can Bkand, during that period of the draft report, give people
determined and apportioned in some other fashion, this will be doneoncerned an opportunity to comment. This occurs at the
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Federal level and seems to work reasonably well. | suppose The Hon. ANNE LEVY: |do not pretend to be a lawyer,
whether or not it work works well depends on your view of but if the lawyers say that this is a desirable amendment | am
the final outcome and whether your submissions on the draftappy to accept it. If subsequently the lawyers disagree, |
have any favourable effect on the commissioners. The Labahall be prepared to admit that | did the wrong thing.
Party has considered this and, although in the past we ha¥¢owever, | am quite happy to accept it at the moment.
not thought it was necessary, we now think it probably is a The Hon. A.J. REDFORD: What will happen if a person
reasonable addition to the Electoral Districts Boundariefas retired from a partnership or business some months or
Commission process. years earlier and at the same time has retained their interest
Under the current system, once a determination has bedmthe real estate but is no longer a partner within the meaning
made after hearing all the parties and submissions, the onfif section 71cc(2)?
appeal is to the Supreme Court on a point of law. The The Hon. R.I. LUCAS: The advice provided to me is that
commission could make an obvious error of fact and thisection 71cc(2) allows the Commissioner to have regard to
provides an easy way for those to be corrected. It does ha@previous employment relationship as constituting a business
the disadvantage of prolonging the process by a month dgelationship.
so—or couple of months, | guess, by the time the draft is The Hon. A.J. REDFORD: My second question relates
commented on and the commission considers it—but thde the effect that this Bill has in conjunction with section 71e,
extra time should not be fatal to the Bill. The extra timewhich is an anti-avoidance provision that prevents written
enables comment to be made, errors to be corrected amdifers and oral acceptances avoiding the incidence of stamp
further submissions to be put. The Opposition thinks it is duty. According to the wording of this section, there is a risk
reasonable proposition in the circumstances. that it may exclude the benefits that this Act intends to
The only thing we can do, if there are concerns about itprovide_in relation to a transfer not.only of the land but aIsp
is to see how it works over the next couple of redistribution®f the interest of the transferor in the partnership. It is
and look at it. It is a position that the Labor Party was goingcommon for people involved in the farming industry to own
to put to the commission on this occasion in any event as &nd and at the same time conduct a partnership with their

matter of practice for the commission to adopt, but this BillSon, daughter, brother or family. If they intend to transfer not
will ensure that it occurs as a matter of law. only their interest in the land but also their interest in the

partnership, will they secure the benefit that is intended to be

The Hon. M.J. ELLIOTT: | support the legislation. In Provided under this legislation?
brief, this sort of process where you have consultation, where The Hon. M.J. Elliott interjecting:
a determination is made and where, before the determination The Hon. R.I. LUCAS: | am advised that in relation to
is made final, there is an opportunity for further comment isPne aspect of that question a real property transfer that will
a healthy thing and an improvement on any consultatio®€ €xempt under new section 71cc will not be liabletb
process. Too often consultation processes become a mattHoremduty under section 71e by virtue of the provision of
of information going into a black hole and there is no chancé&ection 71e(1)(b)(ii).
to analyse the conclusions reached. It appears to me that the The Hon. A.J. REDFORD: | thank the Minister. In
opportunity being provided under this Bill is something thatresponse to the Hon. .Michael Elliott’s interjection, in relation
should be seen more frequently regarding other legislatiof® superannuation, it has never been suggested, to my
The Democrats support it very strongly. knowledge, that any benefit or existing benefit has_ been tak_en
Bill read a second time and taken through its remainin@Way from anyone as a result of any suggestion by this
stages. ove(nment. In fact, there may well be some potential future
benefits that might be affected. The big difference between
STAMP DUTIES (CONCESSIONS) AMENDMENT that and this issue is that in this case we are giving a strug-
BILL gling segment of the community an advantage that it has not
had before. They are two entirely different things, and it is

In Committee. disappointing to see—
Clauses 1 to 6 passed. The Hon. M.J. Elliott interjecting:

. . : The Hon. A.J. REDFORD: | know, but you made the
Clause — Exemp'tlon from duty in respect of a ConVey'interjection, and | think it is important to note on the record
ance of a family farm. NP o
] ) that it is disappointing to see that the approach to the rural
The Hon. R.I. LUCAS: | move: industry is treated with such a degree of cynicism, and |
_Page 3, Lines 23 and 24—Leave out 'real property’ and inserhotice that the Hon. Ron Roberts has not interjected in the
land". same way.
The Bill as drafted relates to the transfer of interests in real Suggested amendment carried.
estate. A late submission to the Government received today The Hon. M.J. ELLIOTT: Before we move to the next
raises the question whether the transfer of a Crown leassamendment, during the second reading stage | asked a
would be the transfer of an interest in real property. | annumber of questions and all but one of those was answered.
advised that there is a fine legal argument that it does not, dhat question was: how many members of the present
leases are traditionally personal property. The Governmertiovernment, either they or their families, stand to potentially
has always intended to include within the ambit of thebenefit from this particular piece of legislation? That question
concession situations where the relevant land is held bljas not been answered on the record.
Crown lease. The Stamp Duties Act is not completely The Hon. R.l. LUCAS: | apologise for that. | did speak
consistent with its use of the words ‘real property’ and ‘land’.to the honourable member in relation to the answer | intended
However, the matter can be put beyond doubt by the amende give in the Chamber. It was an oversight that | did not put
ment. For those reasons and as a result of the submissioiien the record. | indicate three things: first, when the matter
that were made late today, | have moved this amendment.was debated in the Cabinet two or three members of the
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Cabinet withdrew, as they potentially had a conflict ofextend it to land which is a principal place of residence for
interest, and therefore did not participate in the decisionthe transferor. | stress that this obviously would not apply to
Secondly, the Premier has indicated to me, and was happy people who are selling just their house: it is a transfer within
place it on the record, that he has, in the past few weekshe family, that is, to a brother or sister, spouse, son or
transferred property in such a fashion, but he did so condaughter, the same as is indicated for primary production. |
sciously prior to the passage of this legislation so that henention that because the debate in the other place appeared
would not be seen to be benefiting at all from the passage ¢ suggest that this was an exemption from stamp duty for
the legislation. anyone who happened to change their principal place of

He has therefore paid stamp duty at the existing rate prigiesidence. It would not be that at all but it would involve
to the introduction of this concession. Thirdly, we now haveextending this relief from stamp duty to any transfer of land,
47 members of the Liberal Party. The publicly available listincluding both land used for primary production, provided it
of members’ pecuniary interests indicates—and | have nds at least .8 hectares in area, and land which is the principal
been through all of them in detail for the sake of the Hon. Miplace of residence being transferred within a family.

Elliott, but they are on the public record—that around about  The Government has claimed that the introduction of this
10 or so might be construed as being farmers with farmingill will be revenue neutral, because the land is not being
interests. transferred at the moment due to stamp duty. So, to transfer
The Hon. M.J. Elliott interjecting: it without paying stamp duty will not cost anything because
The Hon. R.I. LUCAS: Yes, but do not take that as exact. the transfers are not occurring, anyway. It seems to me that
| have not been through their pecuniary interests, but | havthe same argument would apply to transfer of the principal
notionally or mentally run through the list of 48 membersplace of residence within a family. Such transfers are not
who | know to be either farmers or might have farmingoccurring at the moment, so no stamp duty is being collected.
interests. That, of course, does not mean that any of theffo accept my amendment would mean that such transfers

might take advantage of the particular— could occur without payment of stamp duty. | emphasise that
The Hon. Anne Levy: The figure is now 47. the Opposition acknowledges that the Government promised
The Hon. A.J. Redford: That is what the Minister just such stamp duty relief to certain primary producers. Our view

said. is that they are not the only people suffering difficulties; that
The Hon. Anne Levy: No, he just said 48. such exemptions could assist others in the community, and

The Hon. R.I. LUCAS: Did 1? There are now 47 the transfer of a principal place of residence within a
members. As | said, that does not necessarily mean that &4mily—and | stress ‘within a family'—should likewise be
of those members may well take or seek to take advantage able to benefit from the proposed concession. Other of my
this particular concession or benefit but, as you can see, in ttgnendments do relate to other matters, but this one and the
joint party room their numbers are a minority compared to théubsequent one refer to stamp duty exemptions for transfer
majority. of principal place of residence within a family.

The Hon. A.J. REDFORD: | wish to make a point about The Hon. R.I. LUCAS: As the honourable member will
what | would perceive to be a rather facile question on thé&now, | indicated prior to the second reading that the
part of the honourable member: the benefits to this usuallGovernment, whilst it understands the point made by the
apply when somebody has no separate income. Members bbbnourable member, is unable to support the honourable
Parliament, as the honourable member would appreciatejember because of the potential cost implications. The
have a separate income and there is no benefit to transfer thenourable member therefore understands the reasons why
property from a parent to a son who is in Parliament earninghe Government will be opposing it. | will not go through the
a reasonable income. This is specifically directed at thos&overnment'’s full explanation again, because it is included
young sons who are on the land earning less than the wagasthe second reading explanation.
that many of the members opposite would have experienced The Hon. M.J. ELLIOTT: | will not be supporting the
in their previous existences working in trade union positiongmendment. This issue overall is not an easy one. | will
and the like. S explain the reasons why | have not seen it as an easy one.

The Hon. Anne Levy interjecting: There are probably few members in this House who have

The Hon. A.J. REDFORD: | really cannot see in any spent as much time as | have working on issues related to
way, shape or form how it can possibly be relevant. With theagriculture, and | certainly understand very much the
sorts of pensions that certainly the honourable member wheifficulties that people in agriculture have at present. As |
interjected is likely to receive | cannot see how it can besaid during the second reading debate, | can see a need for
relevant in that case, either. Quite frankly, it is facile whensome assistance. Certainly the Government at this stage is

you start asking questions of that nature. giving some significant assistance, particularly to young
The Hon. ANNE LEVY: | move: farmers. It is also giving interest rate subsidies. This is not the
Page 3, line 24—Leave out ‘used for the business of priman@nly benefit it is about to give, particularly to younger
production’. families.

The amendment relates to a matter which | raised in the Certainly some assistance is going to them and there is no
second reading debate and is the first of a number of amendeubt it is assistance they can very much use at this stage.
ments to achieve a particular aim, that is, to extend th&ntil there is a real rebound in commaodity prices, things will
exemption from stamp duty in conveyance of land (seeindpe grim in some parts of the agricultural sector for some time.
that it is now land, not real property) so that it will apply not If you happen to be into beef right now or if you are a larger
only to those who are engaged in primary production. As | aniolder of the right variety of viticultural plantings, you will
sure members can see, my amendments to later parts of thise quite comfortable, so it is rather a hit and miss form of
clause would, while maintaining the stamp duty exemptiorexistence to some extent. Some people who are doing very
for conveyance of land used for primary production, alsowell will get assistance, and some people who desperately
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need it will also get it. The question of targeting is alwaysa The Hon. ANNE LEVY: | will not move the other
difficult one. amendments on file relating to clause 7. They are all conse-
| have found this difficult because it is just as true to Sayquential on the one that has already been defeated. However,
that the small businesses in country towns are suffering eveifiat does not mean to say | am not moving on clause 8, which
bit as much from the rural recession as are the farmer$ a different matter.
themselves—in some cases, perhaps even more so—and weClause as suggested to be amended passed.
are not offering them any assistance. Clause 8—'Refinancing of rural loans.’
Members interjecting: The Hon. R.Il. LUCAS: | move:

The Hon. M.J. ELLIOTT: Wait a second. | have lived Page 5, line 10—Leave out ‘real property’ and insert ‘land’.
in these small towns; | know what it means to them. We ar& his is consequential on the earlier amendment.
giving assistance to one group who need it, and there is Suggested amendment carried.
another group who needs it probably just as much, and we are The Hon. R.Il. LUCAS: | move:
not giving assistance. We could also come into the city and  page 5, line 14—Leave out ‘real property’ and insert ‘land’.
find just within the business community itself people who ar
suffering. | must say that the number of letters | have ha
over recent times particularly from small retailers talking . .
about their plight has painted a horrendous picture. The The HOP' R.I.LUCAS: 'rf‘:ve' . h | ,
number who are telling me they are about to lose everything P29€ 5, line 15—Leave out that comprises the real property'.
they own, not just their business but their house and everyFhis is consequential. _
thing else, is horrendous, and again they are not getting Suggested amendment carried.
assistance. The Hon. ANNE LEVY: In view of the debate on the
Then we have the Audit Commission that tells us thafPrévious amendment that | moved, | wish to move my
things in the State are pretty dreadful. That has not come &nendment in an amended form, that is, not to include * or
a surprise to anybody. We did not need the Audit(ii) the principle place of residence’. This clause relates to
Commission to tell us that. What was useful about the Audithe refinancing of loans. Where a mixture of loans are
Commission was that it actually put some numbers on it s§€rhaps currently on high interest rates it is of obvious
we knew precisely how terrible it was, rather than approxi2ssistance to the farmer, as set out in the amendment, to
mately how terrible it was. Essentially we have been forel€finance the loans in one package, which may be very much
warned that we really have to pull our belts in, that schoold0 his or her advantage because of the lower interest rates that
will close, class sizes will increase and certain things will"oW apply. This legislation suggests that stamp duty is not
happen in hospitals, etc., etc. In the context of being told that@yable because, as things now stand, it may not be worth
there will be a general pulling in of belts and closing off of refinancing because of the sums involved and because the
superannuation schemes and various others things, at tavings through refinancing may in fact be less than the
moment we are about to give a benefit to one sector of thel@mp duty which is payable. . .
community. My amendment quite clearly extends this exemption from
Thatis what | said has made this very difficult. | think the StamPp duty for refinancing loans sothat it applies to not only

Hon. Mr Lucas is probably right: that we cannot afford to Primary production but also small business. The Hon. Mr

extend this beyond farmers to the rural businesses in thig!llOt'S remarks are highly relevant in relation to this. He

towns and to other small businesses, so the only way you ¢ rtainly expressed sy_mpathy for many small busmesses.
actually sustain this argument at all at this stage is to say that'€"® gre _makr]\y struggllnlg small busmesse? nc;}t_ orr:Iy n l:juLal
things are so terrible for farmers vis-a-vis anybody else thaf€as but in the metropolitan area, some of which could be
you might care to list that, at this stage, while we are still elped considerably by the restructuring and fef'”a“C'”g of
digesting the Audit Commission report, we are prepared tgheir loans. If they were encouraged to do this through an

make a special case. | think it is at the margins. | am prepareg<eMPtion from stamp duty payable on refinancing, it would
to support what the Government is doing but, as | said, it i9€ a"?otep towards considerably assisting many struggling
mall businesses.

really at the margins and | do so only because | believe that .
things are particularly difficult—although it is not difficult . The. reason | move my ame”d”?e”‘ In an amended form
for all farmers at the moment. is tha’g itis 0bw0u§ fthat the House_ is not sympa}thetlg to the
| realise that there are many feedback effects that can pestion of assisting _people with e|t_her refinancing or
setin train in country areas, if you are not careful. If you Iosq apsfernng th_elr pr|_nC|paI plgce Of. resm_lence. However, |
' ) elieve that this assistance with refinancing should apply to

a number of farm families you will then lose a couple of . : . ;
businesses in the town. You then lose the odd teacher or twnoOt only primary production but also small business, which

and vou set this cvele qoina. which at the end of the day casS We all know is suffering considerably in many areas, and
Y ycle going, - Y Callssistance with refinancing could make all the difference. |
destroy the community so, to some extent, assistance to t

- . ove:
farms can also be assistance to the community more general-

; L otifimati Page 5, lines 15 to 17—Leave out all words in these lines after
ly. | suppose at the end of the day that is the ]ust|f|cat|onpr0perty, i line 15 and substitute:

which at this stage sneaks it over the line. Whilst | am™ "is'\;sed wholly or mainly for the business of primary produc-

supporting the legislation, and I think in essence what the tion and is not less than 0.8 hectares in the area;

Opposition is trying to do is right, | do not think that, untiwe (i)  is used wholly or mainly for a small business;

have done a proper analysis of the Audit Commission report, The Hon. R.l. LUCAS: | indicated at the second reading

we really should be spending extra money somewhere elsgat, whilst the Treasurer indicated that at this stage the

when we will be struggling to find the dollars to sustain muchGovernment must oppose the amendments because of the cost

of what we already have. implications, the Treasurer has indicated sympathy for the
Suggested amendment negatived. amendments as they relate to small business and has advised

his is a consequential amendment.
Suggested amendment carried.
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that, given the financial capacity, it is an area that will be (i) inthe case of land used wholly or mainly for the business
looked at as a matter of priority. So, we have to oppose the of primary production—that the sole or principal business
amendment in relation to small business at this stage but it is of the mortgagor is the business of primary production.

an issue for which the Treasurer has some sympathy, and tHBiis is a totally different matter, and Treasury need not feel
is at least the first step along the road to— worried about it. | am sure that the provision is more than

Members interjecting: revenue neutral and it might be to Treasury’s benefit, so

The Hon. R.I. LUCAS: Well, knowing the Treasurer as Treasury should support it. However, that is not why | am
well as we do that is a considerable step along the road. moving the suggested amendment.

The Hon. M.J. ELLIOTT: Is the Minister able to give The purpose of this amendment is to ensure that the
any indication as to the cost just in relation to small businesfarmers who will benefit from this reduction of stamp duty
refinancing? in refinancing are in fact primary producers whose main

The Hon. R.I. LUCAS: We do not have that breakdown source of revenue is primary production. In moving this
within the figures that are provided at the moment, but themendment, | want to ensure that what might be called
Government's view is clearly that whatever it is we cannotRundle street farmers’, who have a small farm which may
afford it at the moment. be mortgaged to the hilt and who could benefit by

The Hon. M.J. ELLIOTT: Exactly how much is it refinancing, but for whom the income from that property is
costing for just this component of the refinancing in relationonly a minor proportion of their total income, are not able to
to farmers? benefit. The Hon. Mr Redford, when he made his comments,

The Hon. R.I. LUCAS: Itis revenue neutral because the Seemed to imply that this clause was already part of the Bill.
advice available to Government is that that refinancing is ndtle said that members of Parliament who own land for
occurring at the moment and, given the current collectiongprimary production would not be able to benefit because they

it is therefore not a cost to Government against currenfiave another income. If this amendment is carried that will
collections. be the case: members of Parliament who have a sizable

The Hon. M.J. ELLIOTT: If refinancing is not happen- income from their duties in this place would not be able to
ing in the agricultural sector, why would it be more or lessPenefit from refinancing their primary production properties
likely to happen in the small business sector? and _thus avoid the_duty payable. They do not need assistance

The Hon. R.I. LUCAS: | asked that question too, and | andlltwould be quite wrong forusto allowameasure thatis
am told that there is a simple answer. Because of the size §fSigned to assist people in great hardship to be subverted as
the refinancing packages that occasionally occur within th@ result of being used by people who really do not need that
farming sector, they are considerable and considerable surfiSIStance.
of duty are involved. The small business sector is smallerand The Hon. R.I. LUCAS: The Government opposes the
the impost is not quite so great in relation to refinancing iremendment on the basis that it believes that the existing
that sector. It can occur more freely because the surnggislation sufficiently covers the point that the honourable
involved are not so great. Because of the considerable suridember is seeking to cover. Proposed section 81d(1)(c)
of money involved in refinancing in the farming sector, asprovides:
compared to a small business, the imposts are significantly  that the land that comprises the real property is used wholly

different. or mainly for the business of primary production and is not less than
The Hon. M.J. ELLIOTT: Was this amendment moved -8 hectares in area;
in another place? This sufficiently covers the point that the honourable member

The Hon. Anne Levy:Itwas, as part of a package. There s seeking to address. For that reason the Government does
was only one discussion which did not really touch on thisnot believe that the honourable member’s amendment is
point. It was all over in about five seconds. required. We believe that the existing provision in the

The Hon. M.J. ELLIOTT: If these amendments were |egislation will cover the sorts of circumstances that the
moved in the other place and the primary reason for rejectingonourable member is seeking to cover.
them was the basis of cost, | am disappointed that, when the The Hon. ANNE LEVY: | stress that | am not a lawyer,

Bill comes here some time later, we cannot be told how muchyt | would have thought that what the Minister has said does
it costs. That indicates a lack of homework by thenqst cover the situation at all. He has indicated the situation
Government. Itis disappointing and it leaves me in a difficultyynere the land is used primarily for the purpose of primary

position. I cannot support something without knowing itsproguction. | do not argue that at all. My amendment relates
cost. | am critical of the Government for its failure to follow g the pusiness of the mortgagor. The mortgagor might be a

through. member of Parliament who has a sizable income from being
The Hon. R.I. LUCAS: On behalf of the Government, we a member of Parliament, or a doctor on North Terrace, a

would do whatever we could if it were feasible. The tax Ofﬁce|awyer in Carrington Street, or wherever. | am not referring

does not collect the information, because it does not exist. tp what the land is used for, but that the principal business of
is not a matter of the Government's not being able to providene mortgagor is primary production—not being a member
it or not lndlcatlng to pUblIC servants to collect it and do theof Parliament, a |awyer or a doctor. Pe0p|e who have other
work on the breakdowns. | am advised that it is just nofsources of income, but who also have land for primary

collected and is not available. Itis not slackness on behalf qﬁroduction’ should not be able to benefit from an exemption
the Government and its advisers, because the information ¢ stamp duty if they refinance the mortgage on their primary

just not available and therefore is not collected. production land. They are not in the difficult situation that we
Suggested amendment negatived. are trying to assist and do not need this exemption from their
The Hon. ANNE LEVY: | move: duty of contributing to the revenue of the State through
Page 5, after line 17—Insert new paragraph as follows: paying stamp duty on refinancing a mortgage; they can afford

(ca)— to.
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The Hon. M.J. ELLIOTT: | support thisamendment. As at that work site is about an issue that is not covered by the
| said, itis always a bit hard to differentiate the farmers whoenterprise agreement.
really need help from those who do not, in general terms. For example, shift workers often have difficulties with
Because we cannot afford it, other small businesses have begspect to rosters that employers want them to work from
precluded. The relief being offered to somebody who has #me to time. Even if the enterprise agreement did not provide
sole or principal business which is not primary production isfor any method of settling disputes over shift rosters, indeed
really a matter of more money in pocket rather than anythingnade no mention of shift work, the mere existence of an
else. In those circumstances, | think this is a place where wenterprise agreement would, according to the Government's
can draw a line quite comfortably, knowing that we are noBill, be enough to oust the commission’s jurisdiction to make
affecting a person who is in primary production and who mayan award resolving that matter. However, in the Opposition’s
be in difficulty and needing some assistance. amendment, if the issue of shift rosters was a matter covered

The Hon. R.I. LUCAS: The Government is always under the enterprise agreement, the Industrial Commission
eminently reasonable in these sorts of things. We acknoweould only issue an order or award on that matter provided
ledge the numbers, anyway— it was not inconsistent with any of the expressed provisions

The Hon. Anne Levy: You can count! of the enterprise agreement.

The Hon. R.I. LUCAS: And | can count. As | said, we The Opposition’s amendment retains the integrity of the
are always eminently reasonable in these things. Furth@&nterprise agreement and the bargain struck between the
advice that is available suggests that the honourable membgarties with respect to any particular issues but allows the
may have a point. Given that the numbers are there anywajndustrial Commission to intervene and make orders in those
we willingly submit ourselves to the will of this Chamber. cases where the enterprise agreement is silent. The Govern-
We do not have access to the Treasurer at this stage, but wilent’s position would basically allow the law of the jungle
have further discussions with him some time tomorrow as thiso be retained, where the party with the greatest industrial
Bill passes from this Chamber to the other. If we see thatlout would end up being able to bludgeon their weaker
there is a significant problem in another place, we will seelopponent into submission and the weaker party would not
to raise these issues again with representatives of the will dfave recourse to the Industrial Commission to settle the
the majority in this Chamber. At this stage, we willingly dispute. How can the award system survive as a safety net
submit to the majority numbers in this Chamber. when the very existence of an agreement circumvents the

Suggested amendment carried. award? | commend the amendment to the Committee.

The Hon. ANNE LEVY: | will not move the further The Hon. K.T. GRIFFIN: | indicated before the dinner
amendment. Itis consequential on one that has already begreak that the Government opposes the amendment. | said at

defeated. that stage and | reiterate that we have an amendment to clause
Clausg as suggested to be amendeq passed. 76(3) of the Bill. Clause 76 provides:
Remaining clauses (9 and 10) and title passed. An enterprise agreement prevails over a contract of employment
Bill read a third time and passed. to the extent that the agreement is inconsistent with the contract.
INDUSTRIAL AND EMPLOYEE RELATIONS BILL In subclause (3), the amendment moved by the Hon. Mr
Elliott, provides:
In Committee (resumed on motion). Avn enterprise agreement operates to exclude the application of
(Continued from page 993.) an award only to the extent of inconsistency with the award.

Having entered into an agreement, it seems appropriate,

Clause 84—'Power to regulate industrial matters bytherefore, to leave paragraph (b) in the Bill so that, where the

award. employer and employee are bound by an enterprise agree-
The Hon. R.R. ROBERTS:| move: ment, it would be inappropriate to then allow the commission

Pa%g)???’ﬂ':”es 9 a”d.lo—'-?bt‘ve ouLngagraph (b) ang insgrgto come in and override that by making an award affecting
if there is an inconsistency between an award an ; P
enterprise agreement, then, while the agreement continu%ge rights and obligations of the employer and employees

inconsistency; and paragraph (b) is still consistent with the amendment which

The Opposition amendment on this matter allows thevas moved by the Hon. Mr Elliott and which is now part of
commission to have the power to make an award regulatintpe Bill under clause 76.
the rights and obligations of a person or persons bound by an The Hon. M.J. ELLIOTT: | would agree that this
enterprise agreement, provided that there is a specific matteamendment appears to duplicate the effect of an amendment
covered under an enterprise agreement. For example, withat | have moved elsewhere. However, unless amended,
wage rates, any order of the commission that is inconsisteqiaragraph (b) would directly contradict my amendment. In
with the enterprise agreement fails for the life of the agreethe circumstances, we are left with the choice of deleting (b)
ment concerned. This Bill, in spite of the Government nowtotally or inserting into this clause paragraph (b) as proposed
saying that it accepts the award as a safety net, still uses evany the Hon. Mr Roberts. In the circumstances, | support his
opportunity and perception to limit the award’s impact. ~ amendment.

This amendment is particularly important and takes into  Amendment carried.
account earlier amendments the Opposition has moved The Hon. K.T. GRIFFIN: | move:
whereby awards prevail, except to the extent of any inconsis- page 33 lines 11 to 13—Leave out paragraph (c) and insert:
tency with any terms of the enterprise agreement. The (c)the commission cannot provide for annual leave, sick leave
Government’s Bill makes it impossible for the commission or parental leave in an award except on terms that are not
to be able to make an award or order against an employer or more favourable to employees than the scheduled standards

: PR unless the award is one made by the Full Commission
employee bound by an enterprise agreement. This is irrespec- gubstituting a new minimum stangard for the scheduled

tive of whether the industrial dispute that may be taking place standard).



1006 LEGISLATIVE COUNCIL Thursday 12 May 1994

! See sections 68(3), 69(3) and 70(3). The Hon. K.T. GRIFFIN: In terms of the minimum

This amendment is mainly a matter of drafting, because {tandard, the enterprise agreement provides that minimum
recognises that the Full Commission may substitute a ne@t@andard. You can go above it. In terms of awards, what we
minimum standard for the scheduled standard, and tha&'€ saying and what the Hon. Mr Roberts says is correct: that
proviso recognises clauses 68(3), 69(3) and 70(3) in relatiolh IS & standard, and if there is in the award stream to be—
to annual leave, sick leave and parental leave. It is essentialih€ Hon. M.J. Elliott interjecting:
a matter of drafting, as | understand it, because there are The Hon. K.T. GRIFFIN: Well, it is a standard—full
express provisions already in those sections referred to in tfsgop. If you want to go above that, then there is provision for
footnote. the Full Commission to hear a case and to hear argument in
The Hon. M.J. ELLIOTT: | move: relation to a change in that standard so that there is uniformity
Page 33, line 12—Leave out ‘not more’ and substitute ‘not less'IN respect of the award stream; but it can be increased by a
This amendment covers the same subject. | guess it isf (lylmhrﬁ?srgi]c?n OI? tﬁgepjﬁaggﬁﬂiggggudcéﬁ%ebsefgfh;ﬂee':tlﬁg
matter of one’s understanding of the English language, b% dard th : h i he board dg di
I find it somewhat novel that in legislation we have what we> 2 0a"¢ then that applies across the board o awards, and it
call minimum standards and then, having put minimumalso acts to increase the minimum standard in so far as it
standards into the legislation, we sé\y that you cannot havrelates to the enterprise agreement. So it flows through to
more than the minimum standards. As | said, that is a nov nterprise agreements. | cannot see anything objectionable in
use of the English language, and it seemed to me we real yat Process. .
had a couple of choices. We could either knock out subclause 'he Hon. T.G. Roberts: Does that happen automatically?
(c), which is the present situation, anyway, because there are The Hon. K.T. GRIFFIN: | am advised that it happens
no minimum standards in awards—at least determined by thutomatically: that it flows through. If the Full Commission
legislation itself; standards are set by the commission. makes a decision in relation to the award stream, it flows
The other option, with the English language as wethrough the award stream and also through to the enterprise
understand it was that, rather than saying ‘not more favourdgreement stream.
able to employees’ to say ‘not less favourable to employees’ The Hon. M.J. ELLIOTT. | draw the Attorney-
because that would then reflect precisely what most peopleeneral’s attention to page 3 of the Liberal Party’s industrial
understand ‘minimum’ to mean. | decide on the latter, andpolicy, under ‘Awards.’ | will read what | think is the relevant
have the amendment which | am now moving and whictgentence. | can assure the Committee that | do not believe the
provides that ‘minimum standards’ means minimum standsentence is out of context in any way. It states:

ards. All awards of the commission will be subject to the minimum
The Hon. R.R. ROBERTS: | move: standards and provisions which are to be expressed in the Act.
Page 33, lines 11 to 13—Leave out paragraph (c). There is nothing in the policy to suggest that one would go

This canvasses the same issues, and | take note of thelow the minimum standard.

comments made by the Hon. Mr Elliott in respect of mini-  The Hon. K.T. Griffin: We are providing the framework
mums and maximums. The provision in the Bill provides, inso that it can be varied without having to come back to
effect, that the minimum standards set out elsewhere in thearliament.

Act are not only minimums but they become the maximums. The Hon. M.J. ELLIOTT: How would any normal

This arises because of the denial of the power for theyerson react to reading those words? Any reasonable, normal
commission to exceed the minimum standard. The standaigbrson would read the words and say that an award would be
then becomes not a minimum but an absolute standard. sypject to the minimum standards.

In effect, the definition of ‘industrial matter’ elsewhere in - tpe Lon K T, Griffin: That's right. What is the problem
the Bill is severely curtailed. These issues are either minigith, that?

mum standards, because they are recognised as 3|gnn‘|cant.|.he Hon. M.J. ELLIOTT: | read that as the Government

issues, or they are not. If they are, then the degree of signifj-__ .. : ' :
cance is the same as that of the limitation placed upon th etting standards which will underpin the awards and that,

commissioner’s jurisdiction hen an award is granted, it will be that or more. That is the
Once again we see in this clause the failure of the BiII’sW:gpll ersvido 'rtéalldstt;%:Igvohu%esgo,gg;dtzg;j (;%J) ;treoif)ultggg
original drafters to embrace the award as the safety n - ' : ' . ;
. minimum standards. That sounds like a pretty good idea.
ggﬂ;i%ti.cgggaiwgyegaﬂ bfﬁge?g?nrzhed :r:zmcghrﬁrgggﬁg?ﬁow else could any reasonable person read it? Now we hear
9 this strange rationale at work trying to explain how it is all

ability to regulate award conditions would have _bee_n nsible and that you do not go above a minimum standard.
apparent. Now that the Attorney-General assures us this we@ﬁe commissioners might shift the minimum standard up, but

is in place, contradictions such as are exposed in this clau%hen thev do So vou cannot o above it: vou will still be
need to be amended. We seek such necessary amendmentB/ y y 9 Y

our proposal é?ow it. Itis a maximum standard and the commission may
The Hon. K.T. GRIFFIN: Iwill just take it a bit further. ~ SM the maximum-—
: just take it a bit further. - . .
We are dealing with that part of the Bill which relates to _The H_O.n' K.T. G”mnE It is both a maximum and a
awards. The framework in which minimum standards ardMnimum; it has to be. Itis the standard, full stop.
being addressed is this: there are minimum standards set in The Hon. M.J. ELLIOTT: In the policy you said
the Bill in so far as it relates to enterprise agreements. In afninimum standards’.
enterprise agreement you cannot go below the minimum The Hon. K.T. Griffin: If you are so dedicated to all our
standard but you can go above it. It is a base level. policy statements, we will hold you to the letter of the law on
The Hon. M.J. Elliott: Except when you are allowed to every occasion that legislation comes up.
go below it. The Hon. M.J. ELLIOTT: Why should you be—
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The Hon. K.T. Griffin: You are not complying with the The Hon. K.T. GRIFFIN: No, all current awards remain.

policy in relation to voluntary voting. Why not? We are talking about changes in the future. If we look at what
The Hon. R.R. Roberts:He does not have to stick to your has to be taken into consideration, clause 93(3) provides that
policy. the commission may vary an award to ensure that it is
The Hon. K.T. Griffin: He is being so adamant this time. consistent with the objects of the Act, affects only to the
It is his bible. minimum extent necessary the way work is carried out, leaves
The Hon. M.J. ELLIOTT: Ifthe Minister would liketo  the practical application of its provisions to be worked out in
keep a score card at this stage— the workplace—we have an amendment on that—and so on,

The Hon. K.T. Griffin: |1 do not need to keep a score @nd complies with other requirements prescribed by regula-
card, the way you are behaving. tion. However, in terms of the minimum standards, the

The Hon. M.J. ELLIOTT: If you would like to keep a existing provisions in an award remain. If there are variations

score card on how things have gone in Parliament so far thi§ theé minimum standards after hearings by the full
session, | reckon that we have been closer to Liberal policf®mmission in accordance with the clauses to which | have
than you guys by an enormous stretch. | think you coul eferred, it means that those minimum standards will be

name perhaps one or one and a half things in your policy thAapplied in awards. If there is something there th'at is better
we have breached. | find it amazing that you deman(‘]ha” that standard, as | understand it, that remains, even on

absolutely that we abide by your policy and you do not applyh€ annual review.
the same standard to yourseh/es_ The Hon. R.R. ROBERTS: The Attorney-GeneraI’s
The Hon. K.T. Griffin: If you want to keep us absolutely Proposition flies in the face of what | would call equity. He

to the policy, you have to adhere absolutely to the policy ofdmits that an enterprise agreement can involve more than the
your Party. award rate—that it can be negotiated—but parties to the

The Hon. M.J. ELLIOTT: | can therefore take it from award who may wish to change the conditions in the award

the Attorney’s reaction that he is acknowledging that he i$till provide the minimum required by the Full Bench plus a
going against his Party policy. | appreciate that acknowledgghanged arrangement component by agreement of the parties

ment. As | said, it has happened on a number of occasions IR have it inserted in the award. It flies against all that the
relation to this legislation. My amendment simply adheres ig\ttorney-General talks about with respect to evenhandedness

how any reasonable person would read it. If we are to havef treatment and the matter of choice. He allows the enter-
a minimum standard. it should be set as such. prise agreement to go above the award, and does not allow

In relation to the long-term impact of this legislation, the (e @ward system to go above the minimum standard of the

Government is requiring awards to be reviewed annuallf‘ward' However, if the Full Bench applies a decision above

Whilst the transitional clauses in the first instance will carryn@t he alllows it to flow tﬂrou%hhbo'&h, but agam asi a
over within award conditions that may be above the minimurr{n'r"”.“’m'bt Stee."?s to m? that, | the. tto:cne%/- then?rah IS
standards, on the first review of an award and where an awaffn!!N€ about giving Employees a choice of whether to have
carries conditions above the minimum standards, whaih enterprise agreement or an award S'tua“of" th_at choice
instruction are we giving to the commissioners in relation to°U9ht to be made on the basis of an even playing field.

the standards within that award? Some awards will want to take up principles that the

The Hon. K.T. Griffin: We are giving no instructions. G0vernment espouses for enterprise agreements by varying
The Hon. M.J. ELLIOTT: As the Bill now stands, you their alterations. Some employees may be prepared to have

are saying that the commission cannot provide for annud} different shift rostering system and trade that off for
leave, sick leave, etc., except on terms that are not mor creased annual leave. It seems logical to me that if the

favourable to employees. Thatis the instruction that has befpSCCiation, the unions, or whoever is representing those in
given to the commissioners. If they have to review an award 12t award situation, and the employer agree to change those

and if they cannot provide annual leave, etc., that is more thagjreumstances for the benefit of the industry covered by that

the minimum standard; on my reading—and | am not g£Ward, it only mirrors the Government's proposition in
I-I.I£ela'uon to enterprise agreements that, if it is fair and equi-

lawyer—they have a very clear instruction at that point, o - . R X
the review of the award, to take anything above the minimu _able in an enterprise agreement, surely it is fair and equitable

standard back to or below it. in an award.

The Hon. K.T. GRIFFIN: What we are saying in relation Our proposition recognises the point that Mr Elliott makes
to the standards is that the full commission conducts th¥/th respect to the minimum standard. It simply says, ‘That

inquiry and the hearing on the application of the United!S @ Minimum butyou can go above thatin circumstances on
Trades and Labor Council. the Minister or the SouthWhich the parties can agree; in circumstances which the court

Australian Employers’ Chamber of Commerce and Industry@Y confirm with the agreement of both parties.” If it s fair
to review the minimum standards for parental leave. and equitable in the circumstances to allow the commission
The Hon. M.J. Elliott: That's overall. to operate to overview awards and agreements and apply
The Hon. K.T. GRIFEIN: Yes. standard's on t.he basis of equity, 'good conscience and
The Hon. M.J. Elliott: But, if a particular award comes substantial merit, you deny both parties the right to do that.
up— ' .The Hon. .K.T. GRIFFIN: I_n answer to the Hon. Mr
The Hon. K.T. GRIFFIN: | am sorry, | misunderstood EII|_ott’s question, | dra_V\_/ attention to cIa_use 5 of schedule 1,
the earlier question. If an individual a\;vard comes up, th hich deals with transitional provisions in the award. Clause

standard is what is provided either in the Act or when it is provides:
amended by the full commission. An award in force under the former Act immediately before the

P : . commencement of this Act continues in force, subject to this Act, as
The Hon. M‘] Elliott: So, if an award applies more than if it were an award of the commission under this Act even though the
the current minimum standard, they would be obliged toaward makes provisions for conditions of employment that cannot

reduce the award? be made by award under this Act.
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That confirms what | have been saying about an award. IBovernment’s policy that enterprise bargaining is a preferable
there are standards in there which are in excess of what weethod of regulating wages and conditions, particularly
suggest by this legislation are the minimum standards for awhere an award may have limited employer respondency. It
award, they are not compromised even on the annual revievs a very similar provision to section 113(4)(a) in the Federal
In relation to the Hon. Mr Roberts, it seems to me to belndustrial Relations Act. The proposed subclause (2B)
quite sensible that there be a standard set in relation to awartsguires awards so far as the commission considers appropri-
across the board, and that if they are to be varied, instead afe to contain provisions which provide for agreements to be
having awards leap-frogging over each other, the Fulhegotiated at the workplace level. Again, this provision is
Commission sets the standard. But it is also quite proper inlmost identical to section 113A of the Federal Act. It is a
an enterprise agreement that if the minimum standard iprovision which will give further impetus to the award
exceeded then it may well be in relation to some trade-off irmodernisation clauses which the parties to awards and the
another area. Agreements are about adjusting the conditioeemmission have inserted in many awards as part of the
to suit the employees and the employer, but they must not beward restructuring process in the past five years. A similar

in totoless than the safety net of the award. provision is proposed by the Government in an amendment
Members interjecting: to clause 93 dealing with annual review of awards.
The Hon. K.T. GRIFFIN: | cannot listen to two of you. The Hon. M.J. ELLIOTT: This amendment is quite
One at a time. amazing. We have a Government that certainly wants people

The Hon. M.J. ELLIOTT: | was commenting that in to go to enterprise agreements; | do not have any problem
most enterprise agreements the standards are absolute. Theith that. However, the Government also says that awards
is no suggestion of trade-offs between the different items tavill be safety nets. It appears to me that, if people are seeking
make up the minimum standard. to have an award reviewed or examined in any way, they

The Hon. K.T. GRIFFIN: If you want to go higher you have aright to do that. How else will the award change over
may have to trade off in productivity. | did not mean to saytime? Indeed, is it the Government’s intention that awards
a trade-off in the minimum standard: it is a trade-off in othershould ossify, become obsolete and be struck out? In which
areas across the spectrum of the work related conditiorgase we would then have a system of enterprise agreements
covered by a particular enterprise agreement. underpinned by no safety net. That is precisely what this

The Hon. M.J. ELLIOTT: | was quite aware of the cause is capable of producing: it is capable of going against
transitional provisions within the schedules, but | am noteverything that we have been told this legislation is supposed
convinced that they will survive the first annual review.  to be about.

The Hon. R.R. Roberts interjecting: There are no problems about encouraging enterprise agree-

The Hon. M.J. ELLIOTT: That is exactly the point | ments, but if the Government is serious about the safety net
make. On the first annual review | cannot see anything it do not believe that it has the right to tamper with the safety
relation to the transitional provisions that would suggest thafiet in the way it is doing and pull the thing away. You must
whatever the conditions are will prevail past each review. Nnothave the people swinging through the air and then not tell

The Hon. K.T. Griffin: Just make it clear when you get them that the safety net has been removed. Itis noton. I will

the transitional arrangements. | think it is clear. not support it.

The Hon. M.J. ELLIOTT: 1 think it is capable of The Hon. K.T. GRIFFIN: The Hon. Mr Elliott does not
clarification here. My amendment in the first instance is quita/nderstand the process. All we are seeking to do is give the
clearly to spell out what ‘minimum standard’ means, and jtcommission a discretion. | would have thought it was quite
should not mean maximum standard. The other alternativeadppropriate to give that discretion. There is certainly no
see at this stage is to strike out paragraph (c), which is thiétention to ossify the award process and the safety net will
Hon. Mr Roberts’ preferred path. What it basically does iscontinue to apply in a living form and not the ossified form
leave awards functioning as they are at the moment, and théthich the honourable member asserts.
has some attraction in that area too. | will withdraw my  The Hon. R.R. ROBERTS:I thank the Attorney-General
amendment and support the Hon. Mr Roberts’ amendmentor his valiant effort to bring some humour into the Chamber

The Hon. R.R. Roberts’ amendment carried; the Hon. K.Tat this late stage of the night. It has to be a joke for all the
Griffin's amendment negatived. reasons put by the Hon. Mr Elliott. We will not be supporting

The Hon. K.T. GRIFFIN: | move: It.

Page 33, after line 13—Insert subclause as follows: Amendment negatived.
(2A) The commission may refrain from hearing, further ~ The Hon. R.R. ROBERTS:| move:
hearing, or determining an application for an award or variation of  page 33, after line 13—Insert subclause as follows:
an award for so long as the commission— _ (2A) The commission may provide in an award for annual leave,
(a) considers that, in all the circumstances, the parties concernegtk leave or parental leave on terms that are more favourable to
should try to negotiate an enterprise agreement to deal witemployees than the scheduled standards.

the subject matter of the application; and . . . . . .
(b) is not satisfied that there is no reasonable prospect of th&his falls into line with the discussion we had a couple of

parties making such an agreement. _ paragraphs ago. It embraces the same principle about
(2B) So far as the commission considers appropriate, an awanghinimums and maximums. For the same reasons, | ask the

must establish a process for agreements to be negotiated, at tfigyn \r Elliott, and indeed the Attorney-General, to support
enterprise or workplace level, about how the award (as it applies t y amendme’nt ’

the enterprise or workplace concerned) should be applied or vari
to make the enterprise or workplace operate more efficienty The Hon. K.T. GRIFFIN: Oppose.

according to its particular needs. The Hon. M.J. ELLIOTT: Support.

What the amendment does is to introduce into the Bill a Amendment carried; clause as amended passed.
specific provision which requires the commission to consider Clause 85—'Who is bound by award'.

whether an enterprise agreement should be made in prefer- The Hon. R.R. ROBERTS: | move:

ence to an award. This provision is consistent with the Page 33, line 24—Leave out subclause (2).
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The Opposition’s amendment with respect to subclause (Bmployer. The Government’s Bill provides that there cannot
is consequential to its amendment with respect to clause 86e any retrospectivity unless all parties appearing before the
According to the Government’s Bill, every award must statecommission agree.
that, with respect to enterprise agreements, any rights or Therefore, employers are encouraged to deny unnecessari-
obligations relating to an award are not binding on thdy any proceedings before the commission; to use technical
employer and employees who are bound by the said entepoints of argument; to consume large amounts of witnesses’
prise agreement. time; and to adopt every delaying tactic that can be used
We believe this concept is nonsense, as the enterpriseithin the system, knowing that every day delayed is a dollar
agreements in many respects will contain information thasaved.
may be relevant only to those parties. For example, the The Opposition’s amendment provides for the power to
agreement may cover only wages and the spread of hours.l#e given to the Industrial Commission to award retrospectivi-
range of industrial disputes may arise involving other issuety in special circumstances, but not preceding the date of the
outside those matters expressly contained within the enteledging of the application in the commission unless there is
prise agreement. These matters, according to the Govera-nexus between that particular State award and an award
ment’s Bill, would not be able to be settled within the forumsoperating under the Commonwealth Act—for example, the
of the commission. When this Bill was originally presentedso-called mirror State award of the metal trades award. Over
to the Parliament it did not make the award the safety nemany decades the commission has enunciated principles with
Now that we understand that the Government will complyrespect to the awarding of retrospectivity, and they are
it will be required to match its public face and, therefore,extremely conservative. Retrospectivity will be granted only
much of the wording of the Bill requires revisiting. where it can be demonstrated that an employer has clearly
This is one clause that clearly on the face of it promotesicted unreasonably and has gone out of their way to delay
the perception that the award is a secondary document to bgnecessarily the conclusion of any award hearing or where,
brushed aside at will. Such a perception is a contradiction dbr example, a member of the Industrial Commission hearing
the notion of the award as a safety net, and such a contradithe matter has not been able to hear the matter as expeditious-
tion will only cause confusion with lay users of the industrially as possible due to such things as a heart attack, illness,
system. Whilst recognising a desire to promote enterprispressure of other business of the commission and so on.
bargaining, we do not see that this is in any way contradicted The maintenance of the power of the commission to award
by opposition to this aspect of the Bill. retrospectivity is an encouragement for all parties to get on
The Hon. K.T. GRIFFIN: | have now sorted out my Wwith the job and to ensure that the case before the commis-
position. | think my amendment is no longer relevant,sioner is handled as expeditiously as possible and in a way
because clause 73(2)(d) has been deleted by an amendmu#ich is fair to all parties. | think we have outlined precisely
of the Hon. Mr Elliott. What the Hon. Mr Roberts is putting what the position should be. | would point out that my
is certainly consequential on an earlier amendment that h&xperience in the commission has been based on those
been carried. principles, and that has been very helpful in the settling of
The Hon. M.J. ELLIOTT: | had an identical amend- cases before the commission because everyone knows that
ment. It can be argued more briefly by saying that it is aonce itis settled they get on with the job and they start getting

consequential amendment. paid. From time to time some unions would seek further
Amendment carried; clause as amended passed. retrospectivity. Our proposal allows the commissioner to take
The Hon. K.T. GRIFFIN: Mr Chairman, | draw your into account all the arguments by both parties in respect of
attention to the state of the Committee. retrospectivity and apply it from a date after the application
A quorum having been formed: for hearing has been lodged. This amendment is reasonable
Clause 86—Retrospectivity. and it ought to be supported. o
The Hon. R.R. ROBERTS: | move: The Hon. K.T. GRIFFIN: The amendmentis vigorously

Leave out the clause and substitute new clause as follows: c.)p.posed. The Government opposes the concept of retrospec-
86. (1) An award of the commission has, if it so provides,t'V'ty: The amendment qf 'ghe Hon. Mr Roberts reflects thg
retrospective operation. provisions under the existing Act, but that does not mean it
(2) However, an award cannot operate retrospectivelyis right. The provisions of the amendment and the existing
from a day antecedent to the day on which the application waact reflect a desire to maintain a centralised system which is
|°d9(’§)dtr‘?gtr2Egeacﬁg(ﬂslfé‘;xé’;ﬁise_awar o and— inextricably linked with the Commonwealth system, and |
()  another award of the commission; or would suggest to honourable members that such an attitude
(i) an award omgreement under the Commonwealth Act, is outdated, and it is Certainly COSt'y and |Im|tlng RetrOSpeC'
and, in view of the nexus, it is desirable that there should be commotivity and nexus concepts cannot be justified in current times.
dates of operation; or Before the Government’s Bill was emasculated by the

(b) the award give effect, in whole or part and with or without ; ;
modification, to principles, guidelines or conditions relating to amendments so far it certainly encouraged and supported

remuneration enunciated or laid down in, or attached to, a relevatifdependence and opportunities to make choices.

decision or declaration of the Commonwealth commission; or The Hon. M.J. ELLIOTT: 1 will not comment on the
(c) the day from which the award is to operate is fixed with theissues relating to nexus because | do not pretend to under-
consent of all parties to the proceedings. stand them, but | do understand the issue of retrospectivity.

This clause is in respect of the Government’s proposition that appears to me that when this Bill was being drawn up there
an award of the commission cannot operate retrospectivelyas an employer’s wish list and this was on it, and | under-
unless all parties appearing before the commission agree. Thtand why that would be. Quite frankly, knowing that you can
Opposition’s amendment seeks simply to reinsert into thelelay negotiations and save yourself a few dollars along the
Government’s Bill the provisions that currently apply in the way—

Industrial Relations Act 1972. The Government's proposal The Hon. R.R. Roberts: Especially if you have 1 000

is entirely unfair and operates exclusively in favour of theemployees.
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The Hon. M.J. ELLIOTT: Yes, itis a perfectly under- want, the disputes and litigations that can arise from this
standable reaction. It would be far cheaper to have a lawyalause with all of its implementary problems? No evidence
on retainer than to pay the additional amounts that the awarekists to suggest that the current arrangements have caused
will grant. Just as it has in other parts of this legislation, thesignificant difficulties. | would have thought that the issue
Government has included provisions to stop unions fronitself is not central to ideological agendas, and hence the
procrastinating in certain areas, and | have heard thathange seems not really necessary nor adequately considered.
complaint being made during discussion on other clauses dflaintenance of the existing provisions, even if it does have
the Bill, and the Government has had support from me irsome minor problems, is preferable to creating an administra-
some of those areas. Here is an area where it is more likeljve monster with its inherent potential for legal argument and
to be the employers who will procrastinate; they are the onesosts. We ask the Committee to support our amendment.
who stand to gain. For the same reasons that | have supported The Hon. K.T. GRIFFIN: The amendment is opposed.
some Government amendments, | am supporting this onejt introduces significant inflexibility into the award structure

Clause negatived; new clause inserted. and does not allow what the Government believes ought to
Clauses 87 and 88 passed. be permitted, that is, if there is work of different classes and
Clause 89—'Effect of multiple award provisions on there are different rates of remuneration fixed for the different
remuneration.’ classes of work, then the employer is entitled to fix the
The Hon. R.R. ROBERTS: | move: remuneration according to the work done by the employee in
Page 34, after line 19—Insert subclause as follows: relation to the different classes of work. The amendment
@) It— would prevent the employer agreeing with the employee to

(a) an employee is engaged in work of different classes; an . : ;
(b) a rate of remuneration is fixed by an award for some, bu% composite rate which may be higher than the rate of

not all, of the classes of work, remuneration fixed for the award. We therefore oppose the
the employee is entitled to remuneration for the work covered by th@mendment because of the essential inflexibility which is
award at the award rate, and for work not covered by an award, &rought into this clause.

arate thatis the highest applicable to any class of work in which the . .
employee is engaged covered by an award. The Hon. M.J. ELLIOTT: Ithink the Hon. Mr Roberts

(&) lf— its correct in saying that there is no question of ideology
(a) an employee works for an employer in different areas in worknere—idiocy perhaps. | think that the Government is
of a similar kind; and probably making things more difficult for employers. | may

(b) an award governs the employment in some but not all areag,q wrong; they may be setting themselves up for more

the award is taken to apply to the whole of the employee’s work, litigation. The Government can have its way, because | think

The Opposition’s amendment seeks to reinsert existin L A . h
section 83 of the Industrial Relations Act 1972. The existingﬁ“”tti’dagglrgz%g? of the day, itis a decision it is making that is

Act recognises that there are employees engaged an ) .
performing work in different classes, and that these may be The Hon. R.R. ROBERTS: Mixed functions clauses
covered by different awards that affect different rates of!@ve been around since awards were written. In circum-
remuneration for the different classes of work. Where thistances where an employee is engaged to do two or three
occurs the employee receives the highest rate of remunerati@ifferent classes of work many awards stipulate that the
for their work. The Government’s Bill only allows employees Worker has to be undertaking the work for four hours before
in such circumstances to be paid at rates of pay where tH8€ mixed function applies, and you get the higher of the two
relevant award is concerned. rates. Those things were brought in by employers because
This goes away from the established general principle th4f'€Y did not want to deal with segmenting tasks and having
a person is paid for the highest functional skill that they® timekeeper keep records.
perform as part of their job with a particular employer. For  The Attorney-General is wrong: as we move to greater
example, members of Parliament are paid at a rate of pdiﬁxibi“ty in awards and we go to broad-banding and all these
based on the highest function of skills for their work. Muchdifferent things, there is nothing to prohibit agreements in
of their work may be tedious and time consuming (like sittingawards or enterprise bargaining for broad-banding. In fact,
here at this time of the night), signing, filing and answeringt is happening all the time. We say, ‘You perform a whole
routine questions etc., work which if performed by anrange of skills. We will fix a rate for a person who has that
ordinary member of the work force might well be covered byrange of skills so that we can get out of this stupid business
an award such as the Clerk’s Award, South Australia. of documenting each class of work on each hour of each day.’
At the other end of the scale the work includes theEmployers will go to enterprise bargaining and broad-
complex legislation before Parliament and the drafting ofanding. These agreements are being lodged in the
appropriate legislation. There is no suggestion that a membg&pmmission every day. The employers want to remove this
of Parliament should only be paid at the low end of the scal€omplexity of timekeeping and the Government wants to
with respect to the application of lesser levels of skills whichreinsert something that it has given away because it is old hat
they perform as part of their day to day job, but the Bill and yesterday’s technology.
invites such a notion. In addition, this provision creates the The Hon. T.G. ROBERTS: In many cases mixed
potential for an administrative nightmare for employers, andunctions were brought in to eliminate demarcation disputes,
hence increased costs. To give effect to the notion set dowmot only over pay rates but also over-allocation of work. Most
in the Bill, instead of a worker clocking on and off once aemployers will not want a bar of it, but there will be some
day, they would need to clock on and off at the beginning andhat will be finicky enough to take people off a higher rate of
end of each period of discernibly different work. If this is not pay, allow them to sweep for an hour and put them on a
sufficient of a nightmare, who will determine which duties sweeper’s rate. It is one of those conditions that enterprise
fall within the scope of each award? bargaining is set up for, to eliminate the cluttering and the
This Bill will be a major source of industrial regulation for administrative layers that many employers do not want to go
small employers in this State. Can they afford, and do thepack to. The stated intention of the Bill is to eliminate
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administrative time sheets and changed rates of pay on a@ill and the reason why we oppose the amendment of the

hourly or daily basis. Hon. Mr Roberts.
Amendment negatived; clause passed. The Hon. M.J. ELLIOTT: | understand the case that is
Clause 90 passed. being raised. However, my reading of clause 91(1) is that the
Clause 91—'Effect of amendment or rescission of award Potential for that is far broader than is necessary for this case?
The Hon. R.R. ROBERTS: | move: I wonder, even in the absence of clause 91(1), whether or not

the award itself could not be rewritten to ensure that those

Page 34, lines 15 and 16—Insert new clause as follows: . . T
91.  The variation or rescission of award does not affect—SOrts of problems do not arise. Our talking about variation or

(a) legal proceedings previously commenced under or irfancellation of accrued rights here is in a very broad context.

relation to the award; or The award has created something at a particular point. In the
(b) rights existing at the time of the variation or way that it is written, it should have been able to overcome
rescission. the problems without this very broad capacity.

This amendment relates to subclauses (1) and (2). NO The Hon. K.T. GRIFFIN: Subclause (2) seeks to limit
explanation or rationale is provided in subclause (1), and fhe effect of subclause (1). | would have thought that was an
would have thought that, if the subject of the accrued righfpnropriate limitation. However, except to the extent that an
was an industrial matter, the commission could hear aRward specifically provides the variation or cancellation of
application to vary such rights in accordance with the usuajccryed rights (and that is the case with the caretakers and
principles of equity, good conscience and substantial meripjeaners award), the amendment or recision of an award does
There would be, | suggest, strong opposition to such a changgt affect accrued rights or legal proceedings related to
given the nature of current accrued rights—for example, siclyccryed rights. That reads down the effect of subclause (1).
leave, annual leave and long service leave. We recognise that, if you just had subclause (1), it would be
Cancellation of accruals in effect amount to a retrospectiven outrageous provision, but we have attempted in subclause
cancellation of an entitlement. This would be another goog2) to write it down quite significantly and limit it to the
reason to oppose such a measure. No-one | have spokendigcumstances referred to in subclause (2).
who is involved in industrial relations has been able totellme  The Hon. M.J. ELLIOTT: | ask the Attorney-General

of a single situation, other than a blatant attack on currenfnether the problem struck by the commissioner in this case
entitlements, where this condition could be applied. If itis notya5 g problem with the award and its implementation in
needed for legitimate purposes and simply exists as anothgi|ation to a particular individual, because that is where it
avenue of attack on conditions, employers consider it agppears the problem lies—that the award itself was deficient
unnecessary on-cost. Our amendment removes the objectiofhq could have been rewritten without our having to change
able part of this clause but retains in principle the legitimatgpe legislation itself in the way we are currently doing.
aspects of subclause (2). _ The Hon. K.T. GRIFFIN: | am informed that the clause
The Hon. K.T. GRIFFIN: The amendment is opposed. to which | have referred relating to alternative employment
The present position in the Act is a difficult one. The s a standard clause relating to redundancy and the power or
Government believed it was necessary to vary it because gfght to make an application to have severance pay prescrip-
a decision of industrial magistrate Cunningham in thejon varied if the employer obtains acceptable alternative
Indu_strl_al Court inKruger and Others v. Kennedy Cleanln_g employment for an employee. My understanding is that it
Servicen August 1993. That was a case where the cleaningppjies in most, not all, awards and for that reason there is a
service sought to make the employee redundant and, when thgncern that the decision made by the industrial magistrate
redundancy occurred, there was an entitlement to redundangy|| have wide-ranging consequences if it is allowed to stand.
pay, but I think the next day or within a very short time after|f there is some alternative means whereby one can address
that the employer, in accordance with the award, found thénat decision, certainly the Government is prepared to
employee another job and therefore sought to retrieve somgnsider that.
of the redundancy pay. In the terms in which the magistrate made his decision, it
That was in the context of the caretakers and cleanefgeems that the principle upon which he is relying has some
award, which has a specific provision dealing with alternativeyroader application than just the application to that clause. If
employment. It provides: there is some alternative that the honourable member can
An employer in a particular redundancy case may makeyropose that will enable us to deal adequately with it, we are
application to the commission to have the severance pay prescrlptl%értainly prepared to listen to that. The mechanism we have

varied if the employer obtains acceptable alternative employment fo : . : .
an employee. Py P v ploy sought to put in place we believe will adequately address it

It seems, on any normal reading of that, that if on day one, fofithout unreasonably prejudicing other accrued rights.
example, aredundancy occurs, severance pay automatically, 1he Hon. R.R. ROBERTS: We are talking about accrued
under the award, accrues; on day two, the employer, consi§ghts.

tent with the award, finds acceptable alternative employment The Hon. K.T. Griffin interjecting:

for the employee and seeks to have the severance pay The Hon. R.R. ROBERTS: What you are saying has
adjusted, as the award suggests it can be. What magistraiecurred with this cleaner is that his employer, who was
Cunningham has decided is that that cannot occur and that tkevered by a requirement to pay accrued rights under certain
severance pay, even in the circumstances which | have relatedcumstances, has made the decision that that employee is
and even though the employer has acted in accordance withdundant for his purposes. In fact he said, ‘Right, you are
the provisions of the award, is unable to be adjusted. This inished today’, and under those conditions he has to pay out
retrospective in the sense that it has accrued, but subsequéim money. Then his mate in another industry comes along
events quite legitimately occurring in accordance with theand says, ‘Hey, | am looking for a cleaner.” The employer
award have allowed the adjustment of a severance pay whigays, ‘Hang on, | know where there is one; go and get him.
did accrue earlier. That is the reason for the provision in th&o, he employs that person in his business, and then the first
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employer says, ‘Hey, give us back the money; give us back (3) At least 21 days before it begins a review under this

the rights you have accrued.’ sectiorz, ;hte Comm_isi'sion mudst tgrive notice oi;}h? review—d' "
e , a) to associations and other persons that appeared in the
The Hon. K.T. Griffin: Well, that's what the award proceedings in which the award was made; and
allows. _ (b) to associations that have members in the industry or
The Hon. R.R. ROBERTS:No, it does not. He does not industries regulated by the award; and o
have to pay it if he finds acceptable alternative work for the (c) to any other association or person the Commission
employee before he makes him redundant. The Attorney is « Eglgkr?ef\lli\:léogoglfyéilinjaﬂn enerally throughout the
trying to overcome the situation when the employer has made State. pap 99 y 9
the employee redundant, has found alternative work for him (4) On a review under this section, the Commission may vary
and then says, ‘Give us back the dough. an award to ensure that the award—
The Hon. K.T. Griffin: That's not what this relates to. (a) provides fo(; secure. rele]yant ?”d °°“§i5t§”t remu-
The Hon. _R'R' ROBERTS:That is what youare trying (b) rc]ig:ez“r?gtz?scgr?w?ngtlg gzgingn a%%mqp?g;éinbecause of,
to overcome; that is the case you have outlined. or for reasons including, race, colour, sex, sexual
The Hon. K.T. GRIFFIN: The alternative employment preference, age, physical or mental disability, marital
clause arose out of a test case situation and has flowed Sﬁ}ggélfgg?r'%geﬁgggﬁg'g?‘égvc igﬁgr%?rr]‘%’;(crgg?'tﬁg
through a number of other awards. | would have thoughF, if extent the discrimination is inherently necessary to the
one looked at it, that one could come to only one conclusion, nature of the employment); and
but the magistrate has obviously come to another, namely, (c) is consistent with the objects of this Act; and
that an employer in a particular redundancy case may make (d) is consistent with industrial and technological devel-
application to the commission to have the severance pay opments In ghe relle."a”“”l.d‘;ftry' and
iption varied if the employer obtains acceptable (e) is expressed in plain English. i
prescrip (5) If on review of an award it appears that the award is
alternative employment for an employee. obsolete, and has no potential application, the Commission may

That can occur only after the event. The severance pay rescind the award.

right does not accrue unless there is a redundancy and then ,_(6) Before it varies or rescinds an award under this section,
the Commission must give the parties to the award a reasonable

there is alternative acpeptaple em.plloyment. The honourable opportunity to make submission on the proposed action, and take
member should consider this position. On day seven, at the any submissions made by the parties into consideration.

end of the week, the employee is made redundant and pocketie Government's Bill provides that the commission must
the money. On day one of the next week the employer sayseview an award every calendar year. In our view this is a
‘I have now found acceptable alternative employment fofidiculous situation, given that there are in excess of 400
you’ and the employee goes into employment. What has thgwards of the State commission. Whilst awards need to be
employee lost? Nothing; he has gained redundancy pay, anéviewed on a regular basis, the Opposition proposes that it
we are saying that that is wrong. be done every third calendar year, as is the case under the
The Hon. R.R. ROBERTS:It is certainly not wrong. It Federal Industrial Relations Act. In addition, the Opposition’s
is an application of the award. Normally, if someone wasamendment sets out a far fairer way of undertaking this
going to be made redundant the employer could say, ‘Lookieview. Under this provision, notice must be given by the
unfortunately | was going to finish you up on Friday night, commission to ensure that all relevant parties who would
but I have now found you a job doing similar or acceptablehave had an interest in a particular award being reviewed can
work with an another employer,’ and in such a case he hasave an opportunity of stating their case to the commission.
met his requirement under the contract. The case that tHeeommend the amendment to the Committee.
Attorney-General put forward was that an employer made The Hon. K.T. GRIFFIN: The Government opposes the
someone redundant so he had no job. If a job was found faxmendment. Our view is that there ought to be annual reviews
that person a week later, the Government is proposing that thsf awards to ensure that variations are consistent with the
employer involved could say, ‘Give us back the dough’ agbjects of the Act and that awards provide minimum
week later. That is not on. standards. This will be a mechanism by which awards and
The Hon. M.J. ELLIOTT: 1 still stand by the view that, enterprise agreements will be credibly distinguished by the
whilst | understand the problem, it could have been addressemmission. The Opposition’s amendment would be very
differently. Clause 91 as the Government currently proposelimited in its capacity to upgrade or modernise awards. It
is inappropriate. | am concerned about its possible scope, angbuld not require the parties to address the many detailed,
at this stage | am suggesting that the Government should lieflexible and unnecessary provisions in awards which need
looking for another mechanism to tackle the problem that ito be subject to reconsideration and amendment by the parties

has set about solving in this case. and the commission.
Clause negatived; new clause inserted. The Hon. Mr Roberts said that there were about 400
Clause 92 passed. awards. The information we have is that there are about 199
Clause 93—'Annual review of awards.’ awards and about 200 industrial agreements. This clause does
The Hon. R.R. ROBERTS: | oppose this clause and not deal with industrial agreements; it deals with awards. Our
move to insert the following new clause: view is a very strong one that there ought to be more frequent
Review of awards reviews than once every three years.
93. (1) The Commission must review each award in every The Hon. M.J. ELLIOTT: | move:
third calendar year from the appropriate date. Page 34, lines 26 and 27—Leave out subclause (1) and substitute:
(2) The appropriate date is— (1) The commission must review each award at least once in
(a) if the award was in force at the commencement of this every three years.

2ﬁgti0”—the date of commencement of this section; too, believe that every year is a little too frequent and
(b) if the award came into force after the commencemenynnece.ssary' (?urrently, I think it is once evgry five years. |
of this section—the date on which the award came@m saying that it should happen not every third calendar year

into force. but at least once every three years. | suppose it recognises
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that, aside from a review which may be instigated by thehe declaration are consistent with the objects of this Act—
commission itself, if nothing else happens within three yearghat relates to subclause (1)—and if the Full Commission, on
there may have been a review on request earlier by interestéd own initiative, or on the application of the Minister, the

parties. | think it is probably more sensible to say that theJTLC and the employers’ chamber makes a declaration

award will be reviewed at least every three years. adopting certain principles, guidelines, conditions, practices
The Hon. M.J. Elliott's amendment carried. or procedures. It seems to us that it is quite wrong to remove
The Hon. K.T. GRIFFIN: | move: subclause (2).
Page 35, lines 5 and 6—Leave out paragraph (c) and insert: |t also seems inappropriate, whether or not subclause (2)

(c) leaves the practical application of its provisions t0 bejg geleted, that these new provisions should be included
worked out in the workplace and, in particular, provides, !

so far as the commission considers appropriate, a proce&¥hich seek to allow the conduct of an inquiry on a specific
for agreements to be negotiated, at the enterprise oiSSue such as that when in fact what we are now talking about
workplace level, about how the award (as it applies to thein clause 94 is a more general approach by the commission
enterprise. gﬁ(\év?ﬁlépel?]?:rgﬂggegp@g)rEglg‘égjck)’;e&r‘gtpe“ﬁqdo?rn relation to the making of a declaration. As the Hon. Mr
efficiently according to its particular needs; and Elliott has obs.erved,.these provisions are not in the current
This amendment qualifies clause 93(3)(c). It is in the samA¢Ct and there is nothing to prevent the Full Commission, in
terms as an earlier amendment to clause 84 which was ngtMore general sense, undertaking a review of the leave
successful. The amendment specifically requires that oRfovisions provided in the Bill.
reviews the awards contain a process for workplace flexibility The Hon. R.R. ROBERTS: In respect of clause 94, we
to the extent that the commission considers appropriate. Ayopose to delete subclause (2) and insert a new subclause.
lindicated previously when we dealt with a similar concept, The Opposition amendment allows for the Full Commission
the amendment is consistent with section 113a of the Federgither of its own initiative or on the application of the
Industrial Relations Reform Act 1993. It seems to us to havinister, the Trades and Labor Council, or the Employers’
merit. Chamber to conduct an inquiry and determine conditions on
Amendment negatived; clause as amended passed_ which leave of absence should be proVided to employees to
Clause 94—‘Adoption of principles affecting determina- ¢are or support for persons whom the employees have a

tion of remuneration and working conditions.” responsibility to provide care. At the completion of the
The Hon. R.R. ROBERTS: | move: inquiry the Full Commission must make recommendations
Page 36, lines 12 and 13—Leave out subclause (2) and insel@r legislative change to the Minister, and the Minister must

subclause as follows: have copies of the recommendations laid before both Houses

(2) The Full Commission may, on its own initiative, or on the of Parliament at the earliest practical opportunity.
application of—

(a) the Minister: or This is an important amendment being put forward by the
(b) the United Trades and Labor Council; or Opposition, in that it is far better that our amendment be
(c) the South Australian Employers Chamber of Commercesupported with respect to assisting workers who have family

and Industry Incorporated, responsibilities, who are responsible for the care of sick

conduct an inquiry to determine the conditions on which leave of:hiidren or other dependents and have no access to time off
absence should be provided to employees to care or support pers

n . .
for whom the employees have a responsibility to provide care. rcs)m_ work other than by using up the": annual Ieave_tp care
(3) On an inquiry under subsection (2), the Full Commissionfor sick dependents. The Government’s general position has
must have regard to— ~ been that it would allow, through an enterprise agreement,
(a) any relevant decision of the Commonwealth commissioniyorkers to take time off without pay to look after sick

and
(b) the Workers With Family Responsibilities Convention 9€P€Ndents.

1987; and In addition to their sick leave this is totally inadequate for
! The Convention is set out in schedule 12 of thethe worker in that the worker concerned should not have to

Comm&r)wﬁi't\?véﬁte-rs with Family Responsibilties Recommenda use their own sick leave, which is assigned to them on the
tion as set out in schedule 12 of the Commonwealth Act.baSIS of providing them with an income during periods of

(4) On completing an inquiry under subsection (2), the Fullth€ir own iliness, rather than recognising their rights as
Commission must make recommendations for legislative change torkers to be able to care for sick dependents over and above
the Minister and the Minister must have copies of the recommendaheir paid sick leave entitements. In addition, this would

tions laid before both Houses of Parliament at the earliest practicableyow for the Full Commission to award paid care for sick
opportunity. . . . L O
| commend this amendment to the Committee. dependents rather than unpaid, subject to the investigations

The Hon. M.J. ELLIOTT: Does such a provision exist of the Full Commission.
in the current Act? | suspect that it does not. | definitely have AS members would be aware, the ACTU has launched a
sympathy for the content of this amendment, but | wondefest case before the F(_aderal Industrial Comm|SS|on on this
why the Opposition when in Government until six months?e'Y ISsue and should it be successful or, mdeed, whatever
ago did not raise the matter then, because at this stage @e ou_tco_me of that fuII_ bench hearing In the Federal
legislation of this complexity to throw in a few things on our COmMmission, the ACTU will take the matter in hand. | have
wish list right now is unrealistic. While | have sympathy for N€ard what the Hon. Mr Elliott said but | provide that
this clause, | will not support the amendment, simply becausgXPlanation anyhow.
I realise that it will never get through this place. With the task ~ The Hon. CAROLYN PICKLES: | have heard some
thatis in front of us | do not think we should spend too muchvery strange reasons for people opposing clauses but to
time on it now but that does not devalue in any way whatso©9PPose a clause—
ever the issues it involves. The Hon. M.J. Elliott: Come on, the Labor Party was in
The Hon. K.T. GRIFFIN: The Government opposes the Government four or five months ago.
amendment. It seeks to remove our subclause (2), which The Hon. CAROLYN PICKLES: | have already
provides that a declaration may be made only if the terms ofxplained the situation to the Hon. Mr Elliott. | know it is
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very late and he is feeling very tired, as we all are but thisis 96. (1) An employer who is bound by an award or enterprise

Ve Imporant cause et i il

. The Hon. M.J. Elliott: Nobody said the issue was not (a) arecord of the name, address and date of birth of each of

important. ) the employer's employees who is under 21 years of age;
The Hon. CAROLYN PICKLES: —for people with and o _

famly esponsiites Hereisan opporunio WrElot for () 8e<cl) [ L S el 5 s precieies

you to get something through t'hIS Chamber that you cor)S|der work on each day (including a note of time

to be important, as we have discussed, and that | consider to allowed for meals and other breaks); and

be important, and so should everybody in this Chamber (i)  the remuneration paid to each employee and the

consider to be important. So, for you to give up so easily, | date of each payment; and

find extraordinary. This Committee has gone over the issues  (€) arecord of annual leave, sick leave and long service leave
granted to each employee.

contained in this _clause this morning, and | do not _intend tq;enany: Division 7 fine.
go over them again. The Hon. Mr Roberts has explained themxpiation Fee: Division 8 fee.
fully, but | honestly find the Hon. Mr Elliott’s attitude (2) The record referred to in subsection (1)(b) must, wherever
extraordinary. practicable, be verified by signature of the employee; if the employee
. . works in the building industry the employee must, if practicable, sign
Amendment negatived; clause passed. ~_therecord on each day the employee works in the industry to verify
Clause 95—'State industrial authorities to apply princi-the time worked by the employee on that day; in other cases the
ples. empl_oy%? mflist, if pgacticgble rs],ign thedrecc_)fr_ddon, or as sdotc)m r:;\_s
. . practicable after each pay day; the record verified as required by this
The Hon._ K.T. GRIFFIN: | move: subsection is evidence of the correctness of the entries made in it.
Page 36, line 24—L eave out paragraph (9d). (3) An employer must retain a record kept under this section for
The Local Government Officers Classification Board nosix years after the date of the last entry made in it.
longer exists. Penalty: Division 7 fine.
Amendment carried; clause as amended passed. Expiation fee: Division 8 fee.
. \ (4) An employer must—
Clause 96—'Records to be kept. (a) at the reasonable request of an employee—produce for
The Hon. M.J. ELLIOTT: | move: inspection a record relating to the employee kept under this
Page 37, lines 5 and 6—Leave out *, subject to the terms of the section and permit the employee to make copies of, or take
award or enterprise agreement,’. extracts from, the record; or

This amendment links to a couple of amendments later on as (P) at the reasonable request of an inspector—produce for
inspection a record kept under this section and permit the

well. Under clause 96, as currently drafted, it is possible inspector to make copies of, or take extracts from, the record.
under an enterprise agreement or award for any of the recor@znalty: Division 7 fine.
listed in clause 96 not to be kept. Expiation fee: Division 8 fee.

: : : (This subsection does not derogate from the operation of a rel-
That information should be kept regardless of enterprisg, . .o~ 470/ enterprise agreement.)

. Vi
agreements. | draw to members’ attention that subclause (6) (5) when a business or part of a business is transferred or
does specifically allow for time books not to be kept andassigned, the transferor or assignor must give the transferee or
allows for specified information not to be included in the timearSnSiEIJge:e :M%Cgéggrggfg%e?ot% e'g SPiﬁesﬁgﬂSPerveVQigf afseslfltﬁefin
book. As | understand it, that is the most likely measure thagonpseéuence e transfer%r)éssignment. 9
might be sought to be left out of an enterprise agreement.genzjty: Division 8 fine.
cannot see that there is any justification for employers natxpiation fee: Division 9 fee.
keeping other information, particularly records of their annual  (6) An award or enterprise agreement may, if the parties agree,

and sick leave, age and the like. 1 do not think it is anpProvide that a time book need not be kept in relation to some or all

unreasonable or onerous requirement that that information bﬂée(‘%r)nﬁlr?%ggs gt?\‘ém@é tgfo"’\l,‘?éagg Ogyergﬁrp;\',sgrggBﬁergﬁtgtr'prise

kept by an employer. However, the place to exempt the timggreement, if an employee is paid on"an hourly basis, or on some
book by way of enterprise agreement is not in this clause butther basis where the rate of pay varies according to the time worked,
in clause 96(6). the employer must, at the time the employer makes a payment of

The Hon. K.T. GRIFFIN: There is nothing sinister in the {ﬁénflé)rlllgmtr%nih%?r\ggﬁotg? employee with a written record showing

words ‘subject to the terms of the award or enterprise (a) the number of hours worked by the employee during the
agreement’. What it was intended to do was really to deal period to which the payment relates (distinguishing
with the issue in subclause (6) and to take that into account. between ordinary time and overtime); and

- - - (b) the rate of pay that has been applied in working out the
You still need to do something to address that issue, because remuneration.

if you take out ‘subject to the terms of the award or enterprisgenalty:  Division 9 fine.

agreement’ an employer who is bound by an award or (8) Unless otherwise provided by an award or enterprise
enterprise agreement must keep a record, ete. My advice f88eiett (80 OV T8 En 8 CO B o o award or
that you do need sqmethlng in there to at least accommOdaégferprisg agreement for the benefit of an employee, the employer
subclause (6). So, if the honourable member was prepared fust, on the next occasion the employer makes a payment of
move it in a form, which is to delete those words, but insertemuneration, provide the employee with a written record showing
the words ‘subject to subsection (6)’ then that will accommo-he amount of the contribution.

date the concern that we have. Penalty: ~ ~ Division 9 fine. _ .
The Hon. M.J. ELLIOTT: | am quite happy to move The Opposition amendment seeks to re-insert the provision
such an amendment. | move: of the Industrial Relations Act 1972 with respect to this

Page 37, line 6—Leave out ‘subject to the terms of the award ofatter. The existing legislation is far more comprehensive

enterprise agreement,’ and insert ‘subject to subsection (6),.  than the clause in the Government’s Bill. The Government'’s
The Hon. K.T. GRIFFIN: |indicate support for that. ~ Bill provides that an award or an enterprise agreement may
The Hon. R.R. ROBERTS: | move: direct that, in relation to some or all of the persons bound by
Insert new clause as follows: the award or agreement, a time book need not be kept or other

Records to be kept specified information need not be included in the time book.
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This is extremely dangerous, particularly in the area ofapproached reasonably and not be an undue burden on the
enterprise bargaining. Non-unionists, many of whom are naémployer.
aware of industrial rights, may find that the absence of The Hon. M.J. ELLIOTT: I|do not believe that 14 days
records will lead to a great deal of litigation as a result of thés unreasonable. In fact, in many ways an employer with 700
absence of those written records for use as evidence. Thisésnployees has probably a better chance of complying than
not a matter of an employee bargaining away a specifia small employer. A large employer will probably have a very
remuneration or condition of entitlement in return for somegood photocopier: very few people with that many employees
alternative benefit. It is a question of whether recordsare not pretty well geared up. The number of copies is not
fundamental to the pursuit of legal entittements should begoing to be a major burden. | note that later on there are
kept. It also raises a question about the recording of mattefgovisions about not needing to provide copies if the material
relevant to other legal obligations such as WorkCoveis displayed. | have a later amendment to deal with that. |
premiums, payroll tax and the like. might discuss that now and perhaps, with your consent,
How does the Bill envisage an employee pursuing afMadam Acting Chair, | will move that amendment as well.
underpayment of wages claim in the absence of writen The ACTING CHAIRPERSON (Hon. Carolyn
records? What benefit might be offered to an employee t®ickles): You may talk to it now and canvass your views but
agree to waive the keeping of records? If the absence of su¢tot move it at this stage, otherwise it will complicate the
records was later found to be part of a scheme of arranggrocedure.
ments by the employer to avoid some legal obligation, would The Hon. M.J. ELLIOTT: |do notthinkitis enough for
the worker be found to be in breach of the law having beean award to be pinned up. | heard the Attorney comment that
paid to do so? We believe that the keeping of records is n@wards may run to 10 000 words. If you really want to
a bargaining issue; it is an issue of effective administratior@nalyse your award, | do not think many people, including the
and as such we oppose this part of the Bill. The Minister haéttorney-General, would be too keen on standing at a notice
not said what complaints employers or employees have hdebard trying to read and digest a 10 000 word award. With
with respect to the existing legislation on this matter. In thea document that size you would probably like to find a
absence of any compelling evidence to the contrary, theelatively quiet place at which to read at leisure, and | do not
members of the Committee should stick with the existingoelieve that a workplace notice board really fits into that

legislation. category. So, | really do not think that having it exhibited is
The Hon. K.T. GRIFFIN: We oppose the amendment. sufficient. -
The Hon. M.J. ELLIOTT: | oppose the amendment. The Hon. K.T. Griffin: At the moment the employee has

to go out and buy it.

The Hon. M.J. ELLIOTT: | fully understand that and
appreciate the fact that the Government is tackling this issue,
and it should be congratulated for it.

The Hon. K.T. Griffin: Itis not even in our policy.

The Hon. M.J. ELLIOTT: | congratulate you even
further: not only have you gone outside policy but in a

ositive direction as well! | understand that the requirement
r it to be on display is already there, and | suppose the
overnment is acknowledging that that may not be sufficient.

The Hon. Mr Elliott's amendment carried; clause as
amended passed.

Clause 97—'Employer to provide copy of award or
enterprise agreement.’

The Hon. M.J. ELLIOTT: | move.

Page 39, line 3—Leave out ‘28’ and substitute ‘14’.
This is a relatively simple amendment. As the Bill is currently
drafted, if an employee is bound by an award or enterpris
agreement, the employer is required to give the employee @

gopy. .The Bill provideilfor 28 days. 1 do not believe that 14 o5, only suggest that having it on display will not suit the
ays is an unreasonable request. purposes of many people.

The Hon. R.R. ROBERTS: | move: The Hon. R.R. ROBERTS: The Attorney-General says

Page 39, line 3—Leave out ‘within 28 days after the date of thgnat he is giving employers this new right and that under
request’ and insert ‘within 24 hours after the time of the request. resent conditions people have to go out and buy it. Decent
This is not an unreasonable request in these days. Once ployers throughout South Australia and Australia normally

agreement is written and typed, with modgrn technplogy, i ive employees copies of the award when they start. | do not
is only a matter of putting it under a copying machine an hink we are going to be suffering noise induced hearing

everybody can get on with the job. | understand what thGFosses from the ‘whoopees’ coming from the workers over
Hon. Mr Elliott is saying.

. this issue. But it is a sensible thing—now that we are going
_The Hon. K.T. GRIFFIN: The Governmentis nothappy 1, enterprise agreements and/or awards—that it be made
with 14 days, butit could live with it, provided subclause (3) mandatory that every employee at least receives a copy. We
remains asitis. My concernis that, in a very large workplacgyjs have another amendment later down the track that seeks
which might have several hundred employees, we arg, remove subclause (3) and insert another subclause, which

providing that the employer must give each employee a copy,uiil move and talk on in a few moments.
of the award or enterprise agreement but, under subclause (3), The Hon. Mr Elliott's amendment carried.

is not obliged to do so if the employer has within the  tha Hon. M.J. ELLIOTT: | move:

preceding 12 months given an employee a copy—obviously page 39, line 10—Leave out paragraph (b).

that stays in—or if the award or enterprise agreement i syspect that, as a matter of drafting, the word ‘or’ in the

exhibited at the employee’s workplace. previous line should be deleted as well. | will confirm that.
That means that it is accessible. Some of these awards dreany event, the current structure of the Bill is such that an

very extensive, containing up to 10 000 words. It is theemployer is not obliged to give an employee a copy if either

Government’s view that, if the award is exhibited at thea copy has been supplied in the previous 12 months or it is

employee’'s workplace, that is appropriate. It must beon display. My amendments agree with paragraph (a) of that

recognised that the right we are giving to employees is a neslause in so far as if it has been supplied in the previous 12

right. We think that in those circumstances it ought to bemonths the employer does not have to supply another copy.
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However, | believe that the award or enterprise agreemersignals that there may be such an extension as dealt with
should be required to be on display rather than that provisionnder clause 160.
being inserted just as a reason why the employer is not Amendment negatived.

obliged to provide a copy. The Hon. M.J. ELLIOTT: | move:
The Hon. R.R. ROBERTS: | move: Page 41, after line 5—Insert— )
Page 39, line 6 to 10—Leave out subclause (3) and substitute—  (Note: The commission may extend the 14 day period under
(3) An employer must keep a copy of an award or enterprise __ S€ction 160 of the Act.).
agreement that is binding on an employee exhibited in d will comment on the clause as a whole because there are a
prominent position at the employee’s workplace. couple of issues in it. Subclause (1) provides:
Penalty: Division 9 fine. If an employer dismisses an employee, the employee may, within
Expiation fee:  Division 10 fee. 14 days after the dismissal takes effect, apply to the commission for

We have canvassed most matters relating to this issue. | thiriRlief under this Part. _
that the question of whether or not the employer gives th&ly amendment seeks to make it clear that beyond the 14
employee a copy of the award has been covered. The issuddys an appeal is still possible, at the discretion of the
canvassed in the current subclause (3) are not worth leavirfgmmission. - _
in the Bill. My amendment is self-evident and covers the ~The Hon. K.T. Griffin: That is the same as my amend-
issues canvassed by the Hon. Mr Elliott in some respects.ment, except that the footnote is in a slightly different form.
think that it is an adequate situation given that we have now The Hon. M.J. ELLIOTT: Under section 160 it is
agreed that we will give these employees this new right t®0ssible for an extension and it is simply a matter of clarifica-
have a copy of their own award. tion, and my amendment inserts that note. My amendment
The Hon. K.T. GRIFFIN: |indicate that the Government also deletes subclauses (2) and (3). | understand why the
opposes the leaving out of paragraph (b). However, icovernment has. moved t.he.clause in the way it ha;, but |
paragraph (b) is left out the Government prefers and Wimave_ some real difficulty with it. | think the _cla|m is bas!cally
support the amendment of the Hon. Mr Elliott to insert a newthat it does not want people forum shopping. The point that

subclause (4). ha; to pe made is that people can go to more than one
The Hon. R.R. Roberts’ amendment negatived; the Horurisdiction for a number of reasons. One can be simply a

M.J. Elliott's amendment carried. genuine error, where they have gone to one particular
The Hon. M.J. ELLIOTT: | move: jurisdiction, either simply not knowing how things work or
Page 39 after line 10—Insert— because they have bad advice.

(4) an employer bound by an award or enterprise agreement must The second possibility is that they have gone to two
ensure that a copy of the award or agreement is exhibited at a plactfferent jurisdictions because they are seeking different

that is reasonably accessible to the employees bound by the awayglief. For instance, a person who has perhaps been subject
orenterprise agreement. to sexual harassment at work and that has led to this person’s
This is consequential. being sacked could, before making a claim under this

Amendment‘carried; clause as amfanded passed. legislation, be seeking to have their position restored and
Clause 98—'Powers of inspectors. could have action under the Equal Opportunities Act seeking
The Hon. K.T. GRIFFIN: | move: relief in terms of addressing the behaviour of the individual

Page 40, lines 1 to 4—Leave out subclause (7) and insert:  responsible for sexual harassment. You cannot accuse a

(7) If an inspector puts a question to a person through al ; ; ;
interpreter, the question will, for the purposes of this Act, berlbersorl in those circumstances of forum shopping, because

taken to have been put to the person by the inspector and 4R€Y are seeking quite different relief.
answer to the question given by the person to the interpreter In those circumstances | do not believe that what the

will be taken to have been given to the inspector (and in anyGovernment has at present is anywhere near adequate. My

legal proceedings it will be presumed that the interpretersymendments seek to make it clear that proceedings can be
translation of the answer is the person’s answer to the

question as put by the inspector unless it is shown that th@0iNg on under more than one jurisdiction.
interpreter mistranslated the question or the answer). The Hon. K.T. GRIFFIN: With respect to the Hon. Mr

This amendment is technical and relates to the use dflliott, the Government’s view is that his clause does not

interpreters by inspectors. During the consultation process cadequately address the issue of overlap and also the election.

the Bill the drafting of the Bill was considered to be unclear.!f one looks at our subclause (3)—

The amendment includes a presumption that the interpreter's The Hon. M.J. Elliott: | address it later in relation to

translation will be the answer to the inspector's questiorclause 102(3); there is more to come. | probably should have

unless it is shown that the interpreter mistranslated theeferred to that as well.

question or answer. The Hon. K.T. GRIFFIN: It may be that when we see
The Hon. M.J. ELLIOTT: The amendment is accepted. what comes out of it we will need to rationalise. The import-
The Hon. R.R. ROBERTS: The amendment is accepted. antissue is that, if you have the same set of facts and you are

Amendment carried; clause as amended passed. making an application for damages in one jurisdiction, you
Clause 99— ‘Unfair dismissal. should not be running two or three different cases. If you
The Hon. K.T. GRIEFIN: | move: succeed on one, it would be inequitable to endeavour to

Page 41, lines 4 and 5—Leave out subclause (1) and insert—Succeed on the others. However it comes out, that is the
(1) If an employer dismisses an employee, the employee mapinciple we are seeking to identify and to embody in the
within 14 days after the dismissal takes effeapply tothe  provision.
| commission for relief under this Part. The Hon. M.J. ELLIOTT: | will quickly draw the
This period may be extended under section 160. _ Attorney-General’s attention to my amendment to clause
Essentlally, my amgndment inserts the footnote. .It IS &02(3), because it links back to this. The amendment
notation that the period may be extended under section 16Q,gvides:

Itis not uncommon to have a provision for an extension of  The commission may decline to make an order under the section,
time. It is in the interests of the employee and the footnoter to grant any other form of relief, if the employee is also pursuing
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another remedy that may be available on the same facts under

another Act or law and offers a similar relief to the relief available
under this part, or if it appears that the employee may pursue such
a remedy.

Whether or not | have the wording right, | am seeking to

make it clear that, when the commission is making its

consideration under clause 99(2), it needs to look at what
relief is being sought in those two jurisdictions.

If they are seeking quite different relief, the commission
should allow it to proceed. If they are seeking the same, itis
a different case.

The Hon. K.T. GRIFFIN: It may need further consider-
ation. What the Hon. Mr Elliott's amendment does is to still
give a discretion, so there is still the capacity to forum shop.
There may still be two applications—

The Hon. M.J. Elliott: But the commission may decline.
The Hon. K.T. GRIFFIN: The commission may decline,
but the commission may also proceed, and then you still have

two parallel applications running. That is the problem, I
think. There is no estoppel. It is a discretion in the
commission and it may proceed in parallel with an applica-
tion in another jurisdiction for a similar remedy arising out
of the same set of facts. That is the problem, I think. It may
be that we can accommodate that by some compromise
drafting, but at the moment we would still find that unsatis-
factory.

The Hon. M.J. ELLIOTT: | make it clear that | will be
insisting that this be changed. It might be a matter of tidying
up the wording, but it is totally unsatisfactory when a person
is seeking different relief that that be denied, and that is what
the legislation does at present. That is just not acceptable,
regardless of whether or not we need to tidy up the wording
a bit.

Amendment carried.

The Hon. M.J. ELLIOTT: | move:

Page 41, lines 6 to 15—Leave out subclause (2) and substitute—

(2) If proceedings to appeal against or review the employee’s

dismissal have been commenced under another law of the

State, an application can only be made under this section with
leave of the commission.

The Hon. K.T. GRIFFIN: | am disappointed that the
Hon. Mr Elliott will not move for the insertion of new
subclause (3) which is contained in his amendment on file.
It is my understanding that subclause (3) is in the Federal
Act. | would have thought that, if it is good enough to be

(3) Where in proceedings under this section the Commission
is of the opinion that the dismissal of the applicant was harsh,
unjust or unreasonable, the Commission may—

(a) order that the applicant be re-employed by the em-
ployer in the applicant’s former position without
prejudice to the former conditions of employment; or

(b) where it would be impracticable for the employer to
re-employ the applicant in accordance with an order
under paragraph (a), or such re-employment would
not, for some other reason, be an appropriate rem-
edy—order that the applicant be re-employed by the
employer in some other position (if such a position is
available) on conditions determined by the
Commission; or

(c) where, after considering whether to make an order
under paragraph (a) or (b), the Commission considers
that re-employment by the employer of the applicant
in any position would not be an appropriate remedy—
order the employer to pay to the applicant an amount
of compensation determined by the Commission.

(4) Where the Commission makes an order for re-employ-
ment under this section, then, subject to any contrary direction
of the Commission—

(a) the employee must be remunerated for the period
intervening between the date the dismissal took effect
and the date of re-employment as if the employee’s
employment in the position from which the employee
was dismissed had not been terminated; and

(b) the employer is entitled to the repayment of any
amount paid to the employee on dismissal on account
of accrued entitlement to recreation leave or long
service leave; and

(c) for the purposes of determining rights to recreation
leave, sick leave and long service leave, the inter-
ruption to the employee’s continuity of service will be
disregarded.

(5) Where an application under this section proceeds to
hearing and the Commission is satisfied that a party to the
proceedings clearly acted unreasonably in failing to discontinue
or settle the matter before it reached the hearing, the Commission
may make an order for costs against that party (including costs
incurred by the other party to the application for representation
by a legal practitioner or agent up to and including the hearing).

(6) Before an application is heard by the Commission under
this section, a conference of the parties must be held in accord-
ance with the rules for the purpose of exploring the possibility
of resolving the matters at issue by conciliation and ensuring that
the parties are fully informed of the possible consequences of
further proceedings on the application.

(7) If the parties to an application are located in a remote area
of the State, the President may authorise an industrial magistrate
or a stipendiary magistrate to call and preside over a conference
under subsection (6) on behalf of the Commission.

(8) A legal practitioner or registered agent may represent a
party to proceedings under this section for fee or reward.

there in the context of this provision, itis good enough to bérpe Opposition’s amendment seeks to reinsert within the
hersé Su?eﬁitclfr)mz r}]zog‘é)lu%reog’":gz:ed emblovees from the operaid€diSiation virtually the whole of the existing section 31 of the
of spegified provisigns of this dF;vision. An gxgllusion has eﬁegtonl)?mdusmal Relal_tlgns Act 19.72' The. Government's Bill IS
i extremely unfair in its operation and indeed does not provide
(a) itis permitted by paragraph (ii) of article 2 of the termination @n adequate remedy within the meaning of the Federal Act
of employment convention; and dealing with unfair dismissals. If the Government’s Bill was
(b) it is limited in such a way as to provide safeguards assuccessful in going through unamended on this matter, then
mentioned in paragraph (i) of that article. virtually all employees would be required to use the Federal
(3) is quite appropriate, and the Federal Government has just clayse 99 limits for a start the number of days within
moved to promulgate regulations to do just that. which an employee can lodge an unfair dismissal claim, that
Amendment carried. is, it reduces from 21 to 14 days. In addition, the employee
The Hon. R.R. ROBERTS: I move to insert the follow- is forced at the very time of their dismissal to make a choice
ing new clause: as to whether to pursue their relief under the unfair dismissal

Unfair dismissal legislation or, for example, under the equal opportunities
99. (1) Where an employer dismisses an employee, th&agislation.

employee may, within 21 days after the dismissal takes effect, " ynqer the current legislation, an employee cannot

apply to the Commissioner for relief under this section. . -
(2) An application cannot be made under this section wheré)roseCUte an er_nployer unde_r both sets of legislation an(_j, at
the dismissal of the employee is subject to appeal or review unddh€ date of whichever hearing the matter comes on first

some other Act or law. (either before the Equal Opportunity Commission or, more
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likely, before the Industrial Commission), the employee musto the date of the dismissal. The current Act has ho maximum
choose under which piece of legislation they will lodge theirlimit, and indeed the Government’s Bill is an open invitation
prosecution. So, already the employer is protected fronfior employers to behave appallingly, in that no matter how
double jeopardy. However, the Government's legislatiorbad the dismissal may have been and how unfair or unjust,
would prevent an employee being able to launch their actionhe maximum penalty by way of compensation that the
initially in whatever jurisdictions they believed best suitedemployer might find themselves having to pay is 26 weeks.
their circumstances and then allow them to take relevanthe employers themselves could engineer a situation where
industrial advice from their union or lawyer as to which the hours worked by an employee who was subject to
jurisdiction their case should best be prosecuted under. dismissal were reduced significantly three months prior to the

The Governments Bill does not allow employeesdatli?;éhrilz;t?g:%?lc%lzglstﬁzl.commission already has under
sufficient time to have themselves fully acquainted with. ' y

respect to their legal rights in the whole of these matters, anffp €xisting legislation and_ has provided in the Opposition's
to be able to make an informed choice as to which piece Ozilmendments an opportunity to be able to award costs against

legislation they would seek redress under. Also, itis scandaiarties who unreasonably continue with their applications.

ous that the Government would seek to grant itself power b here is no need for the heavy-handed approach of the

regulation to exclude a class of employee from being able t overnrlnent V\]ﬁ'tw r?s%gct to |tts own Bill; W(;]_ere, for exa;rr’]npleiél

launch an unfair dismissal case. Any employee, irrespectivi n eémployee fails to discontinué proceedings more than

of their rates of pay or bargaining position with their ays after the conclusion of the conference of the parties, the

employer, could simply, by the Minister's exercising his COMMission must on the application of the employer make an
! | order for costs. This again is a denial of natural justice and

powers by regulation, be excluded from being able ta .
prosecute a case for unfair dismissal within the Statd? Many instances settlements are often reached at the last

jurisdiction. This part of the Bill, if for no other reason, minute immediately prior o the hearing date taking place,

would on its own in the Opposition’s submission render thisWhen the maximum pressure is placed on both the employers

legislation an inadequate remedy under the Federal Industrigpd employees to realistically assess the likelihood of their
Relations Act. success in the proceedings.

The Government’s proposed section 103(2) is unfair to

Other parts of the Government’s legislation on theseemployees in that often they are represented by lawyers or by
matters in sections 100 onwards also discriminate againtiy advocates and that the employee concerned may not be
employees. The Bill seeks to have the person presiding ingble to get sufficient advice as to the likelihood of success
conference court first to hear the application for unfairwith respect to their application much before the arbitral
dismissal and to make a recommendation on these issuesg®ceedings commence, simply because, given the pressure
they have heard it, which can prejudice either employer opf work, their representative is simply unable to provide that
employee party to the conference without their being granteddvice in the time frame required under the Act. In so far as
natural justice. Under the conference situation, in the existinghe Government Bill seeks to have the commissioner hand
section 31 unfair dismissal cases in the pre-trial conferenceglown reasons within three months after the date of the
the commissioners are able to assign only up to a maximumearing, whilst laudable, it can do no more than that, and it
of 45 minutes per case. No party is able to call witnesses & somewhat of an insult to the members of the Industrial
the conference to support their respective contentions, nor aGourt and commission to put it in legislation, as the Bill does
the parties sworn under oath and subject to cross-examifrot take into account Government policy which may restrict
ation. That would be the same situation with respect to théne amount of resources that are allocated to the Industrial
Government's proposals, yet despite this lack of naturatommission to be able to do its work, for example, the
justice the commissioner or presiding officer hearing thenumber of commissioners’ support staff and the like.
matter can make recommendations at conferences, which will The Hon. K.T. GRIFFIN: | oppose the Hon. Mr Roberts’
undoubtedly last more than 45 minutes, where no witnessegnendment.
have been called and, if they were called, they are not subject Clause as amended passed.
to being sworn in or subject to cross-examination. Progress reported; Committee to sit again.

In addition, the Government'’s Bill puts a limit as to the ADJOURNMENT
amount of compensation that can be awarded for an unfair
dismissal, that is, 26 weeks’ wages at the person’s average At12.10 a.m. the Council adjourned until Friday 13 May
weekly wage over the three month period immediately prioat 10 a.m.



