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construction of country roads, the cost of electricity and the
HOUSE OF ASSEMBLY role of local government. Ren'’s star rose during the 1960s
and, as a result, he became the leader of the Liberals in the
Wednesday 7 February 2007 Legislative Council in 1967. | am not sure whether that was
. . during the time of Frank Walsh as premier or after Don
The §PEAdKER (Hon. J.J. Snelling)took the chairat 2, hstan had taken over from Frank Walsh as premier.,
P-m. and read prayers. Ren held three ministerial portfolios in the government of

DeGARIS, Hon. R.C., DEATH Stgele Hall from April 1968 to June 197Q,.one of Whlch was
chief secretary. Of course, that is a position or portfolio we
The Hon. M.D. RANN (Premier): | move: no longer have, and many of us are disappointed about that.

That the House of Assembly expresses its deep regret at the dee|191 fact, at one stage ‘chief secretary’ was one of the most
of the Hon. Ren DeGaris, a former minister and member of thdportant positions covering a range of areas, including

Legislative Council, and places on record its appreciation of his Ion@OHCG-

and meritorious service; and, as a mark of respect to his memory, An honourable member: Also marine and harbours.

that the sitting of the house be suspended until the ringing of the  The Hon. M.D. RANN: Yes, marine and harbours,
bells. . corrections and other areas. Mr DeGaris held pronounced
Yesterday | and, | am sure, all members of this house wergiews on various political issues, and he was never shy about
saddened to hear of the passing of Ren DeGaris, who waspressing them. It would be absurd to give a condolence

surely one of the most substantial, influential and, of coursemotion without recognising that Ren was a very controversial
controversial figures from the conservative side of politics irfigure. One observer wrote:

post-war Soyth Austra!lan POlmCS' Mr. Der’:\rls en!oyed a23- Mr DeGaris consistently stood for what he believed in, even if
year career in the Legislative Council, during which time heit was crazy, even if it contradicted the policies of his party—the
conscientiously served the people of the South-East, was hisberal Party. He was outspoken about the quality of parliamenta-
party’s leader in the upper house and held a number dfans and also about how much they should be paid. He was deeply
ministerial portfolios, but he is best known for the pivotal partconcerned about the rise of Executive Government and its domi-

; . li t.
he played in debate about electoral reform in the 1960s ang ¢ overpariamen

1970s and for his role as a major figure within the SoutH think that, obviously, in that area we have some similarities.

Australian Liberal Party. He will be long remembered for hisRen DeGaris believed that legislative councillors should be

loyalty to his state, for his firm convictions and for his lasting™ore independent of party and that the council should

impact on the Liberal Party. become amore effective house of review. In 1970 he told the
Mr DeGaris passed away on Monday 5 February at the agldd AdelaideNews.

of 85. Renfrey Curgenven DeGaris was born in Millicenton - . - the upper house must be structured—

12 October 1921. The DeGaris family was of strong Britishand | want to quote him exactly—

stock (although | suspect, from the spelling of his middlesg that you can break the dominance of the party machine.
name, that there may have been a Channel Island or Guernsl_e‘g went on to say:

influence), and it had a rich history of farming and involve- : o
| believe that the upper house must act in this way as some

ment in local government in the South-East. The young, nden it of | wher le can approach an
Renfrey was educated at Prince Alfred College here "\‘/igv?/p;oi?lte aggokun(t)vc\)/ tﬁgg fhae par?yemp:(?hpi)neeﬁg ngtpgo?r?g toadigt‘!a:l)tuet ?
Adelaide. He served for six years in the Royal Australian Airhow that amendment or that piece of legislation will go through the
Force and married Norma Wilson in 1948, after the war. house.

His first foray into politics led to a 12-year period in local As is well known in this place, Mr DeGaris strongly dis-
government, including five years as the Chairman ofgreed with Steele Hall and fellow moderate members of the
Millicent District Council. Legend has it—although prior to Liberal Party about electoral reform in South Australia (and
this condolence motion | have been unable to ascertaione must remember that electoral reform dominated the
whether this is true—that he was even a member of the Labdrg60s and, certainly, the first half of the 1970s), especially
Party for a very, very short period. the scope of the franchise in relation to the upper house.

Mr Koutsantonis interjecting: There were vigorous debates about one vote, one value. There

The Hon. M.D. RANN: That is right; the building burnt were vigorous debates about the results of the election in
down and so did the records. That is right. Bigger things, 0fL968; and also, of course, when Steele Hall reformed the
course, beckoned for a man of Ren DeGaris’s ability, and helectoral system to bring in one vote, one value.
sought a place in the House of Assembly in March 1962. There were huge, massive demonstrations in Adelaide, as
Contesting the seat of Millicent for the Liberals he lost by awell as debates through the media and in town halls around
mere 200 votes to the tough yet affable Des Corcoran whdhe state. These philosophical differences, along with some
of course, was also a son of a local member. Of course, thetstter and long-running personality clashes, led to a split on
are other legends about Des—one in which he won athe conservative side of politics precipitating the formation
election by one vote. In fact, | think there was an argumenbf the Liberal Movement. Something similar had happened
about the fact that his campaign manager had forgotten tof course in the 1950s in the Labor Party with the formation
vote but so had his opponent’s aunt. | think that is the storyof the DLP.

Of course, Des went on to become premier in 1979. So, you Depending on one’s standpoint, Mr DeGaris was seen as
have these big characters from the South-East. an independent-minded representative of the people, a
Another opportunity arose for Mr DeGaris in Decemberprincipled reformer and a thinking opponent of mindless
1962, and he entered the Legislative Council as a represent@degma, or as a ‘stirrer’, or a ‘reactionary’, or as one of the
tive of the now defunct southern district. His maiden speectultras’ of the Liberal Party. Of course Ren was able to mix
hinted at just some of the issues that would concern hinit with anyone and so did not at any stage blanch from
throughout his career, and these included the funding ancbntroversy. By the time Mr DeGaris announced his intention
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to quit politics in 1983, he had served under seven differentnoved in this place for the late Frank Kneebone. | will quote
premiers while in parliament. Now, | did not have thefrom his letter. He said:

privilege of actually being a member of parliament while Ren |\« ot well enough to travel to Adelaide to pay my respects
was St”l here—l came in at the e|ectl0n at WhICh he retiredto Frank Kneebone . but in thepiece you quoted from . aryone
However, | did meet him on a number of occasions when vould appreciate my appreciation of the political work of Frank
worked for both Don Dunstan and Des Corcoran, and als§heebone.

during the time | worked for John Bannon. In that letter, Ren also warmly recalled ALP leaders and
Ren DeGaris told Stephen MiddletonTfe News, atthe  members in the Legislative Council with whom he had

time that the Playford and Dunstan eras had been the twworked, and went on to state:

mos’_[ important perlo.ds in South Australian politics in the There are many stories | could tell in relation to my contacts with

previous half century: the ALP leaders in the Legislative Council. These are relationships

Playford saw the growth of the state’s industrial capacity as thdhat Idanf] proud to éemelr_nlg)er Ealnd)dcometrt]o Ty miln(i[. ' vvCas verly
single most important issue before him. proud of my period as Liberal leader in the Legislative Counci

... and the friendships | achieved.

He went on to say: | replied to Ren’s letter soon after, telling him that | was

... while Dunstan concentrated on the areas of social reform thagmazed that he still reddansard. | told him that he was
Playford shunned. ‘fondly remembered and respected by those who were lucky
Ren eventually retired from parliament in 1985. But this, ofenough to serve with you or to know you'. I think one of the
course, did not mean that he fell silent or withdrew fromgreat things about this place, despite what we often see on the
politics—quite the opposite. Indeed, he remained a mentdrews or read in the newspapers, is that there are friendships
to many. He was very close to the former member foithat cross political boundaries, and that is the way it should
Victoria and former leader of the opposition and formerbe. One of the great things about ex-politicians is how so
minister, Dale Baker, with some people believing that Rermany of them want to put something back into the state in a
had been a mastermind behind Mr Baker's rise to leadershipipartisan, non-partisan way. | think some of the friendships
When one critic slammed Dale Baker for hiring Mr DeGaris, that occur across the chamber end up being equally as strong
Mr Baker promptly shot back, ‘I'll employ whoever | want as those amongst colleagues on either side.
to employ’, which | thought showed some considerable Clearly, Ren DeGaris remained a good-hearted and
confidence. Besides Mr Baker, we know that Ren DeGarigenerous man to the end. In recognition of his outstanding
influenced later generations of parliamentarians, includingervice to South Australia, and in response to requests from
South Australian Liberal senator, Jeannie Ferris and thiis family and after consultation with the Leader of the
federal member for Barker, Patrick Secker. Opposition, | was yesterday very pleased to agree to a state

I understand that, in his so-called retirement, Ren DeGariineral for Mr DeGaris. Unfortunately, | will be unable to
wrote his memoirs and a biweekly column for the localattend because of my involvement in a meeting of the Council
newspaper in the South-East. Of course, he retained af the Federation in Sydney, which | chair and which will
encyclopaedic knowledge of elections and voting systems aritivolve the other Premiers, but | will make sure that | am
trends of what had actually happened in elections going wakepresented at the funeral. | am sure it will be a farewell well
back. Quite extraordinary. He remained a very astute andttended by members opposite and, indeed, also by past
insightful political observer. For example, he very accuratelynembers.
predicted the result of the 1997 state election a full two years Ren DeGaris was a fine parliamentarian. He was a great
before it was held. In fact, | was the leader of the oppositiorcharacter—and we have had some great characters here, such
when he made his predictions and my reaction was in mys the late Ted Chapman and the late Des Corcoran. He was
dreams, but such was his insight. Also having a kind of proud South Australian. He was a controversial figure—
accuracy at reading trends, as well as voting figures, he wakere is no doubt about that—but he was a man who stood
virtually dead accurate in his prediction two years ahead ofirm on his beliefs and his conscience, and he single-
time. mindedly pursued what he believed was best for the state.

Ren’s great passions in his later years were reading anthoughtful and likeable and generous, tough and tenacious
bird-watching in the South-East, with a special interest in théind passionate, Ren DeGaris was a giant of South Australian
migrating waterbirds of the region. One of his most fascinatpolitics; one of the big figures in the parliament of South
ing legacies to the South-East is his collection of homeAustralia in the 1960s and 1970s. On behalf of all members
movies spanning 30 years. These were taken by his fathern this side of the house, | extend my condolences to Ren
who owned an early version of a hand-held movie camer®eGaris’s family and friends, especially his wife, Norma, his
during the war years of the 1940s. | understand that the filmgaughters, Ruth and Louise, his sons, Bill and Richard, and
included rare images of town life in Millicent in the 1940s his grandchildren and great grandchildren.
during the war, including local weddings and farewells and Honourable members:Hear, hear!
welcome home celebrations for the soldiers returning from
the war. The Hon. I.F. EVANS (Leader of the Opposition): On

These films were transferred onto video by Ren and | anbehalf of Liberal Party members, it is an honour to second the
told that they are now held by the Wattle Range Council. kcondolence motion in the memory of Ren DeGaris and to
was delighted just a few years ago to receive a very friendlyote his contribution to South Australia and the parliament.
and gracious letter from Ren DeGatris, which | must say cam@s the Premier has outlined in his speech (and | will not
as a surprise because | had not seen Ren for some years clwver everything that the Premier covered in his speech), Ren
March 2004, he wrote to me in his own hand but stillwas born in October 1921 in Millicent, South Australia. He
apologising for what he called his ‘faulty’ writing, warmly was educated at Prince Alfred College. He came from a
thanking me for quoting him in the condolence motion Igrazing background, and he married Norma Wilson in
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1948—and the member for Finniss just whispered ‘of goodngoing friendly battle about who was the better at working
Kangaroo Island stock'’. out the numbers in the redistributions, calculating swings and

I think it was always destiny that Ren would end upworking out the electoral system. It was one of those policy
serving somewhere in politics. Having come from a grazingattles between two very strong personalities that went on
background, there was often talk around the table abouver many years. One of the media articles mentions one of
political matters of the day. He was the fourth member of hishis ideas that the state would be better off if the lower house
family to chair a local council. So, | think he just came from were abolished, retaining the upper house. Obviously, he was
that particular stock that had an interest in local politics angbopulist in that view; | think that some might see that as a
in politics generally. As the Premier outlined, he lost to Despopular view. He was very concerned about the extension of
Corcoran in 1962 by 200 votes, but then went on to serve iexecutive power, usurping the role of politicians in the
the Legislative Council for something like 23 years, repreparliament. He was also very concerned about the growth in
senting what was then known as the Southern district. He hadslreaucracy; he came very much from the small government
the privilege of serving as the chief secretary, the minister fophilosophy in politics.
health and the minister for mines in the government, and I When Ren first went into parliament, there were no
think he succeeded Sir Lyell McEwin as opposition leader irelectorate offices. When electorate offices were discussed, he
the upper house. He was also awarded an Order of Australi@arned that there was a danger that lower house members of
in 1981. As the Premier said, there are plenty of stories aboyiarliament, in particular, would end up being nothing more
Ren. than welfare officers because they would get every complaint

I spoke to my father who had the pleasure of serving withthrough the door that government could not fix. Some would
Ren in what were turbulent times over a whole range ofay that might have been a farsighted view given some of the
issues, particularly electoral reform. He was well known asssues that walk through the door on occasions. He had a
a power broker within the Liberal and Country League (or theparticular view about reforms to the voting system and
Liberal Party). The Premier mentioned about his joining theelectoral matters, particularly in the ‘one vote, one value’
Labor Party, and | understand that he joined the Labor Partgrgument. My father tells me that Ren argued that the ‘one
for three weeks— vote, one value’ argument would not necessarily deliver the

The Hon. M.D. Rann: That's longer than | thought. government that won the majority vote, and he warned that

The Hon. I.LF. EVANS: My notes say three weeks. He it was not a perfect system.
wanted to hear Frank Walsh speak, and he was quoted as He argued for what was, | think, the then West German
saying that it was the best two shillings and sixpence he haitbp up’ system which he believed would deliver a truer result
ever spent, adding ‘I saw what rubbish it was.” Later in lifeto the parliament. He was one of the earliest and strongest
he talked about his support for capital punishment. | am notritics of government advertising; again, far-sighted in his
sure whether the two were related but, as the Premiariews. He argued that politicians were paid too much. He did
mentioned, he was always one to speak his mind. He wasrt believe in the theory of ‘pay too little and you get
fearlessly independent free thinker and he carried that badgaonkeys’, and in one article he questioned whether they
right throughout his public life; he was always prepared toshould be paid at all. So, you are getting a picture that he was
speak his mind and stand by what he believed in. If you g@ member of parliament who was prepared to express his
to the voting records, and if you look at th&ansard, the  view about a whole range of matters.
number of times he took a different position to the party in  He was a very keen cricketer—something dear to my
the upper house would indicate that he was a fairly fregheart. My father tells me that you would not get in a car with
thinker and fiercely independent. Ren, because he used to drive like mad with only one foot on

In 1975, he treasured his independence so much that hiee accelerator and the other foot up near the gearbox. He had
rejected a position in the Liberal shadow ministry because ha fantastic recall of figures, swings, seats, votes and what
felt he could not perform his duties in what he used to call thénappened in certain elections. His recall and knowledge about
house of review if he were bound by party policy. In 1980,the electoral system on our side of politics was unparalleled.
he surprised some of his colleagues by suggesting thide has written books about it, and he used to write to
ministers should not be appointed from the upper housenembers of parliament telling them what to be aware of and
because he wanted to leave party politics out of his house @fhat to look out for—
review. Ms Chapman: Constantly.

He was a member of the Land Settlement Committee. He The Hon. I.F. EVANS: Constantly, as the member for
was the parliamentary delegate to the commonwealtBragg reminds me. He would always be available to offer
Constitutional Convention. He recognised the importance cfdvice to members if we requested it, and would often offer
the forestry industry as a growth industry in the South-Easidvice to members even though we did not request it. He was
and he correctly predicted that industry’s expansion. Coming long-time contributor to the Liberal Party. He was no doubt
from the South-East, he was a passionate supporter @bmmitted to Liberal principles wholeheartedly. He was an
everything from that area of the state. He supported asutstanding member of parliament, and he lived through very
independent commission for local government and, althougturbulent times. Our sincere condolences to the family.
he saw some advantages in amalgamating small councils, he
felt that that would be unacceptable to do so unless the local The Hon. R.J. MCEWEN (Minister for Agriculture,
residents supported the move. Food and Fisheries)1 will speak briefly to add a South-East

As the Premier mentioned, he is probably best remenflavour to the condolence motion without stealing too much
bered for his knowledge and approach to electoral reform. ¢f the member for MacKillop'’s thunder. Renfrey C. DeGaris:
will not go over the matters the Premier has raised, but | thinknarried for 59 years to Norma, four children, 11 grand-
history records his very strong views on the role of the uppechildren, and two great-grandchildren. Ren would see in his
house and the way the upper house should be constructdemily his epitaph. He would see in those living members so
Interestingly enough, Ren and Hugh Hudson used to have anuch of what he stood for, but the broader community would
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see much more in Ren than that. The broader community ovéiave sat there and looked at that book above the television for

many years had the opportunity to explore Ren’s wisdom anthany years. He wrote the book, he told us. That was around

views. Ren wrote over 1 500 articlesThe South-East Times  the time of Steele Hall's resignation, redistributions, ‘Play-

in his little corner—'Ren’s comments’. There were somemanders’, of course, and the franchise in the Legislative

remarkable stories in those articles. Interestingly, | justCouncil—how dare we have everybody in South Australia

happened to grab one of them today. It is a little article aboutoting for the Legislative Council.

Ren’s reflections on the death of the Don, and he included in  |n the book he says that the reason he wrote it was because

it a little handwritten note from the Don with a puzzle on of the poor coverage and the trivialising of those events by

which he had mused. | will have that puzzle put into everythe media, and they were far deeper and far more fundamen-

body’s pigeonhole, and some people in this place wilka| than the daily media in Adelaide would ever understand.

struggle to find a solution. So, he had some very strong views about that. Equally, Ren
Ren lives on in my office, I might add, because Pat Dyceexplored in one of his little articles the inability of Rex Jory

(then Pat Butler who ran Dale Baker's life) is now employedto count. Rex Jory—

in my office. Of course, in his later years, Renfrey C. spent  The Hon. M.D. Rann: Unfair.

alot of time in Dale Baker's back room, but | will come back The Hon. R.J. MCEWEN: Unfair? | would have to

to that. In those 1 500 articles, as | said, Ren wrote about Sl o : :

. . L Isagree with the Premier there because, unlike the Premier,
many different things from sport to politics, world events, Ren actually provides good evidence for his claim that Rex
local history, local identities, the constitutional monarchy,

bird-watching—as the Premier and the Leader of thetCOUId not count. Rex happened to publish what he considered

Opposition mentioned—and RSL matters. He reflected at ong r?fetgelfp_rzhgfeotvt'g'sagién fﬁggghmiﬁglal'?(’)&tevr\;h'%g?:unse
stage on the role of women in the services, because i[;%jlhen Ren.counted the list, there were Zlaames 6n it. Ren
Canberra there was to be a monument built to those wom . : N o A

and he said it should also be done in Millicent, because th Imself did, from time to time, struggle with his ability to

women in the district were not being appropriately honoure&?unt' I p”rorr]nlsehthle membefr forfl\/l'rlychqup | W'”.QOI’ :n this
for their role in service during the wars. place, tell the whole story of my failure to win Liberal Party

Ren was often discussed. of course. in the front bar 0;Pre-selection in 1997. Some 57 Liberals, tried and true,

Nicky’s Hotel, and for very good reason. You must Wonolergathered that Saturday to choose the replacement for Harold

what was in the water in Millicent where, at that time, youAIllson' Harold had served for 22 years, and |, of course, a

had not only Renfrey C. but Martin Cameron (the Liberal €Y loyal Liberal had served in many branch positions over

movement) and Des Corcoran. Here were three powe}hose 22 years and was considered in some quarters to be the

brokers of the three political factions within the state, all outObVIous heir apparent. Certainly in Ren's mind | was the heir

of Millicent at that time—most interesting. Of course, the apparent— . .
member for MacKillop may also reflect that in those times AN honourable member: And in Mount Gambier’s.
his own father was a member of a different political party. ~ The Hon. R.J. MCEWEN: And Mount Gambier’s; well,
Renfrey did explore, amongst other things, as the Leaddhey proved that later, didn’t they. Ren rang me on the
of the Opposition said, amalgamations, and he certainly sdihursday evening to say, ‘Look, you've definitely got
the scene for the amalgamation of Millicent and Tontanoolabetween 32 and 34 of the 57 votes. You might not necessarily
Later he talked to me about those amalgamations and he sal@t them all in the first round. There is quite an attractive,
he would have to wait until a Mr Williams, the chairman of Stylish young man also running and he does appeal in some
Beachport, went before he could have a look at furtheway to the older females who will be voting on the Saturday.
extending his theory about amalgamations. He felt that thaBut rest assured’—and these are Ren’s words—'that if you
young buck had strong views. | think we agree with him ondon’t win the ballot in the first round those votes will switch
that. He would be most amused, | think, today to reflect orf0 you in the second round. So, keep it cool. Don’t do one of
the fact that those amalgamations went beyond that. He diftose speeches from the South-East; keep it cool and you'll
not even see in his vision the range, because he did nég fine.’ The only problem was that | did not survive to the
believe that those people at Penola had much to offer. ~ second round. I got seven votes in the first round and the rest
I used to call on Renfry C. It used to be interesting to gos history.
into the back room of Dale Baker's office and see all the stuff In making the point that much of Ren lives on in his
spread out on the table. He would be writing his article; hdamily, in closing | will just reflect briefly on a dinner party
would have his bird photos there and he would be havingome two weeks ago, where his son, Bill, was one of the
about five conversations, three with himself and two withguests. He had the same problem with his father in terms of
you. It used to be very difficult sometimes to follow where having three conversations at the one time, or up to five—
he was up to at any one time. But often he was vague; he wa®mewhat lubricated, | might add—some with himself, some
known around Millicent as being quite vague. He walkedwith his wife and some with the rest of us. But at some time
across roads without looking at traffic. He did that when heduring the night he obviously was not focusing on what he
went across to Government House one day and got clean&dhs saying because his wife, Lynn, pointed out to him just
up on the way across. He just forgot to reflect on the fact theds | was leaving the dinner party that he would certainly be
it was a road and there was probably traffic. He drove in thevalking home that night and quite possibly sleeping in the
same style. Again, around Millicent, Mitch will tell you that spare bed. So, it tends to be a trend through the DeGaris
people used to know the car and attempt to avoid it! families that they have many things going around in their
Above my television set is a book that was printed by theminds at the one time. Certainly in terms of the South-East,
South-East Times, Redressing the Imbalance. My wife was ~ we are much the richer for Ren exploring so many topics
most amazed this morning when | rang her and asked her through the eyes of locals and being prepared to stand up for
go into our sunroom and pull down a book from above thehose views, put them in print and then debate them with
TV so | could check something in it. She was amazed that inyone when they explored them further. Renfry has made
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a great contribution and, as | say, through his family and hisemember him saying that he saw himself as a parliamentar-
writings, will continue to do so. ian and a legislator over and above everything else, and |
Honourable members:Hear, hear! think that is borne out by some of the stories we have heard
here today, that Ren'’s style, his beliefs and what he did in this
The Hon. G.M. GUNN (Stuart): Mr Speaker, I wishto place demonstrate that he possibly had a greater love for our
make a brief contribution because | think | am the onlyparliamentary system than even for the Liberal Party. But |
person left in this parliament who served with the Hon. Mrwill talk a little more about his role in the Liberal Party.
DeGaris. In his maiden speech, coming immediately from a local
Members interjecting: government background, Ren talked about two things, one
The Hon. G.M. GUNN: | had a long association with being local government and local government amalgamations.
him. Ren and | travelled together around many parts of théle talked at length about local government and about setting
old electorate of Eyre, and he was always popular in myp a commission based on a system that was used in New
constituency. We shared many similar views, although he wagealand. The other thing that he talked about was drainage
somewhat more conservative than |, coming as | do from thand drainage rates, particularly in the Greenways area, and
centre. We participated in many debates within the organisdhe drainage rates inflicted on the soldier/settlers who were
tion of the Liberal Party, and on most occasions | was orstill grappling with paying for their block. Over 40 years
Ren’s side—and | make no apology for that. He visited outater, those issues have not disappeared in the South-East, and
home on Eyre Peninsula on many occasions, and my wife arwle are still talking about water, drains and such like today,
I enjoyed his company. Ren had a great knowledge of theven in this place.
electoral system, and if a few more people had perhaps paid His passion for elections, electoral reform and electoral
a little more attention to some of the views he expressed, weystems has been noted. | suggest, although | am not
might have been better off today. | want to extend myabsolutely certain of this, that the detail of the Electoral Act
sympathy to Ren’s wife and family and conclude by sayinghat we now have in South Australia, even though Ren had
that it was a pleasure to serve with him. retired from parliament by the time of its enactment, probably
had its genesis somewhere in the mind of Ren DeGarris. It is
Mr WILLIAMS (MacKillop):  Mr Speaker, it is with  one of the things that | congratulated my predecessor, Dale
some sadness that | join in support of this condolence motioBaker for: | think it was him and Martyn Evans who saw that
debate to the memory of the late Ren DeGaris. The DeGarigie Electoral Act we now have got through this parliament
family are well known in the South-East, and | point out thatback in the late 1980s or early 1990s. As | say, | suspect that
Millicent was not their background. Ren’s father RalphRen DeGaris had more than a passing interest in that matter
DeGaris, was sent to Millicent from Naracoorte, the centreat that time.
of the family, to look after the family business in Millicent, The member for Mount Gambier has already talked about
which | guess could be described as a stock agent's businesse role that he played in mentoring and aiding Dale Baker.
Ralph and his young wife at the time, Betha, managed thele spent many hours in the back office in Dale’s electorate
family business and raised their family in Millicent. office in Millicent, doing all manner of things from helping
As a small boy, | remember the DeGarises—both Ralplout on electoral matters and, obviously, thinking about and
and Betha—who were a little older than my parents butnriting papers about things pertaining to the state more than
friends with my parents and, of course, Ren, Norma and thejust to the local area, although he was passionate about his
family. My father was a little older than Ren, but they werelocal area, as the member for Mount Gambier said. Reflecting
sparring partners and contemporaries. In fact, my fatheisack on his parents, | remember that his mother in particular
actually chaired the Beachport council many years beforethad a wicked sense of humour, and | think Ren inherited
did—between 1957 and 1961—at the same time when Remany good qualities from both his parents but | suspect a lot
was chairman of the Millicent council. The matter of council of his sense of humour was inherited from his mother. He
amalgamations was something that was even on Ren’s minglas a very active member of the local Rotary Club in
even back then, and | think he had some difficulties in thaMillicent and, even when he was away on parliamentary
respect with my father. duties, he was made an honorary member of the club and he
Ren was a man of action. One of my uncles served witlalways made sure that he got back to the local club for the
Ren on the Millicent District Council—the forerunner to the annual Christmas dinner, to which the ladies and families
now Wattle Range Council—and | remember him telling thewere invited.
story that Ren managed to get a certain motion through | remember a number of times when | went along with my
council. It would have been in that period, the late 50s, earlyamily, my parents and my brothers, to the annual Christmas
60s, Ren was an advocate of building an airstrip at Millicentdinner, and you always knew that Ren had a big part to play
which | think he saw becoming the centre of South Australiain it. The Rotarians always put on a skit, which was usually
He got the motion through council, and after the councilvery lively and very topical, concerning some of the charac-
meeting some of the councillors were discussing the wisdorters around the town. It was always very funny and involved
of what they had just done. My uncle, on reflection during thea fair bit of singing, sometimes a bit risque, and we always
night, decided the next morning he would slip into town andknew that Ren DeGaris was the mainstay in putting the script
talk to some of his fellow councillors about the possibility of together and composing the lyrics that lubricated Rotarians
doing something about rescinding the motion. As he droven the stage in the old St Alphonsus Hall would perform for
from his farm into the town, he realised he was too latehe assembled guests.
because the grader and the trucks and bulldozer were out The member for Mount Gambier alluded to Ren’s work
there in the paddock building the airstrip the very next dayafter politics in contributing tdhe South Eastern Times, the
I will not go over the details of Ren’s political life—I local paper in Millicent, and noted that he wrote over 1 500
think that has been well documented here today—but | willrticles. From his retirement in 1985, Ren was a regular
make a couple of comments. One day in an interview kontributor. | do not think he was on the paid staff but, if
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Ren’s article did not appear in one of the two issues per weekyas the youngest member of the Liberal and Country League
you knew that he was either a long way away on holidayin the upper house), Ren succeeded Sir Lyell McEwin as
which did happen occasionally, or that he was seriously illleader of the opposition in the Legislative Council. He held
and that happened occasionally, too. Whenever his article ditie portfolios of chief secretary, minister of health and
not appear, the question went around town, ‘What'’s wrongminister of mines from 17 April 1968 to 2 June 1970.
with Ren? Where is he and what's happening?’ A man of contrast, Ren DeGaris has been called both a
His articles covered a huge range of issues. He wareactionary and a free thinker. He was never afraid to listen
obviously still a very keen reader and often brought to theo his conscience and to speak his mind. He was a staunch
readers of th&E Timesapproaches to esoterical subjects thatadvocate of the independence of the upper house from the
appeared in a range of magazines and journals that | do nekecutive, and he was a thorn in the side of the Dunstan
think were generally read in the Millicent area. He was quitd_abor government for years. He would scrutinise government
often quoting and dissertating on articles that appeared in tHalls most severely and amend them without mercy. When
Nature journal or even the Britishancet. asked by aNews journalist in 1970 to justify his blocking of
More particularly, in his latter years he became a verybunstan government policies that the voters of South
keen amateur ornithologist. | think that it even got a bit muchAustralia had endorsed at the ballot box, Mr DeGaris replied:
atsome stage because his articles would detail the number of we do generally accept the principle that there has been a fair
banded stilts on Lake Mclintyre on the edge of town, or hownandate given, but if there is sufficient support of the individuals in
many orange-bellied parrots had not been spotted in the pd@? council that certain action should be taken, it will be taken.
12 months. He contributed greatly to his community not onlyWhen | was growing up in Adelaide and following politics,
as a political representative but also post-politics througlelectoral reform was portrayed in very simplistic terms as
those articles. Also, he contributed very greatly to the RSLlight and dark, black and white, good and evil. So far as | was
being a member of the Air Force as a radio operator in theoncerned, Don Dunstan was absolutely right and the
Second World War. He had a very keen sense of the RSlglectoral system needed to be reformed and there ought to be
what it stood for and the service given by the men and womethe same number of voters in each House of Assembly
of Australia. district and anything else was a perversion of the system.
The member for Mount Gambier talked about his cam- Others took a different view. Frank Walsh was not so keen
paign to have recognised the efforts and the work done bgn Dunstan’s reform plans, which he saw as almost impos-
women, particularly by the RSL. In fact, he ensured that ssible to achieve and, from Frank Walsh’s point of view, the
memorial was constructed in Millicent to the late nursebest thing was to keep the Playford malapportionment in
Vivien Bullwinkel, recognising her as an icon of the work place; that is, freeze the electoral boundaries, do not change
done by women during the war effort of this nation. them and let urban overspill from the Adelaide metropolitan
I have personally known one of his sons, Richard (or Rickarea into nearby country electorates result in all these country
as he is known), for many years. Rick is my age. | know hiselectorates going Labor—and that is what happened in 1965.
older brother, Bill, who is a practising lawyer now in Mount That is why Labor won the election: urban overspill from Tea
Gambier. | express not only my condolences to Norma, RuthTree Gully into the Barossa electorate. | do not think that |
Louise, Bill and Rick and their children (Ren’s and Norma’scan say that Frank Walsh was necessarily wrong in his tactic,
grandchildren and great-grandchildren) but also the conddsut what Renfrey DeGaris understood from the Liberal point
lences of my wife, Leonie, my family and the people of theof view is that the Liberal Party ought not to surrender to

Millicent district. He will be sadly missed. Dunstan’s reasoning because that would be political suicide
for the Liberal Party.
The Hon. M.J. ATKINSON (Attorney-General): | rise The reason was this: that most of the Liberal vote was

to record my support and appreciation for the life and workcooped up in the country areas and that the Liberal Party won
of Ren DeGaris. | was sorry to learn of his death in Adelaidemassive majorities in most of the country areas, but in the
on Monday night at the age of 85. Although Ren DeGaris hadity its support was spread unevenly and the likelihood is
retired from the Legislative Council four years before | wasthat, if there was an electoral redistribution with exactly equal
elected to the House of Assembly, | have fond memories ofiumbers of voters in each House of Assembly district, then
a trip with Ren (and Peter Arnold, the then Liberal membethe Liberal Party would win nearly all the country districts
for Chaffey) organised by Tom Brinkworth to view some of with a massive majority, but even if the Liberal Party got
the many waterways and lakes created by Tom in the Uppenore than 50 per cent of the two-party preferred vote, it
South-East. would not win enough seats in Adelaide to govern. When his
The idea was to create habitats for ducks so that thegnemies in the Liberal Movement accepted Dunstan’s
might be killed and eaten by sporting shooters; and | joineéirgument and carried it out legislatively, DeGaris’s warning
an organisation called Ducks Unlimited to help finance thiscame true in the 1989 general election (the one in which | was
habitat. Ren and | were gliding along Jip Jip Lake side byelected to parliament). The Liberal Party got a clear majority
side in two flat-bottomed boats when, owing to faulty sailingof the two-party preferred vote but failed to govern because
by my craft’'s skipper, my boat sank. | am sure that membersf the distribution of their support.
opposite will be forever thankful for Ren’s efforts in ensuring | think the member for MacKillop is absolutely right to
that | did not drown; and, owing to Jip Jip Lake being say that the 1991 referendum, which brought in the idea of
shallow, we were able to wade to shore albeit fully clothedthe fairness principle (which Dean Jaensch so deplores) into
but | did not know it was so shallow at the time. our state electoral system was very much DeGaris’s idea as
Like other political leaders from both sides of politics, carried out by Dale Baker. But | will just add one thing.
such as the late Hon. Terry Roberts, Ren was born iMartyn Evans, who was an Independent Labor member at the
Millicent. He was a grazier who was elected to the Legislatime, is a good friend of mine. He is the secretary of my
tive Council in 1962 after being the fourth DeGaris to chairLabor Party sub-branch. He was threatening the Labor Party
a local council. In 1967, at the age of 46 (at a time when het that time with supporting a Liberal move for multimember
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electorates and proportional representation. The Labor Parground, literally speaking. He gave very wise counsel and
leadership at the time was greatly alarmed and agreed to theas a very astute number cruncher, as has already been
Dale Baker idea of the fairness principle in redistributionsindicated. His renowned expertise with respect to electoral
after every election to avoid multimember electorates. Ofeform knew no peer. He was a strong advocate of preferen-
course, the thing that Bannon and Hopgood did not know isial voting (and over the years | have often said that we ought
that Evans was just having a lend of them, he was not gointp look at changing, because we were not doing so well under
to carry it out. So that is how we got the system we havehe current system), and also proportional representation and

currently, whether you think it is good or bad. voluntary voting. He wrote several papers (as has been
The Hon. G.M. Gunn: We do not want the New Zealand intimated, in particular, by the member for MacKillop). He
one though. also wrote the booRedressing the Imbalance (to which the

The Hon. M.J. ATKINSON: Quite so. Ren DeGaris was member for Mount Gambier referred), and that is one of half
able to justify his vision of the Legislative Council as a housea dozen books that my mother has kept from all the books my
of review through saying that Liberal legislative councillorsdad had. He had hundreds of them, and that is one that still
in 1970 did not meet in conclave with their House ofSits in mum’s small library.

Assembly colleagues and even had the odd approach from a Ren DeGaris often gave me advice (and some would
few Labor members just on the side seeking amendments teflect on this), especially about my views in relation to
the Dunstan government’s legislation. Ren DeGaris had eetaining an upper house. | never changed my opinion about
principled, statesman-like approach to the role of thghat matter, but | chose to be wise and not openly express it,
Legislative Council and said: because | knew that, as soon as the honourable Renfrey heard

Somehow in an upper house you must structure it so that you c&@P0Ut it, | would receive either a visit or a telephone call. |
break this growing dominance of the party machine. | don’t carechose to hold my point of view, but | listened to him, and he
whether it's a party machine that's Liberal and Country League ocertainly was a very fierce advocate for retaining the upper
whether it's a party machine of the Australian Labor Party, or anyyqse.

other party. As | said, R d sport dh
| believe that the Upper House must act in this way as some S | S&ld, R€N was a very good sportsperson and he was

independent court of appeal where people can approach and pugéso & very broad-minded man. | extend my sympathy and
viewpoint and know that the party machine is not going to dictatethat of my family to Ren’s wife and family and friends. As
how that amendment or that piece of legislation will go through thg said, he was a giant in this place and he will long be
house. remembered as a great South Australian.
Oh, how we vilified him at the time for his view of the upper
house as the permanent will of the people;'something that The Hon. J.D. HILL (Minister for Health): | would like
should not be overborne by the temporary circumstances @ add a couple of comments to this debate about Renfrey
general elect'lons. o DeGaris, whom | met, | think, on only one occasion, but | do
Mr DeGaris often spoke about the decline in standards afemember the occasion very well. It was at a time after the
parliamentary behaviour during his years in parliament, angkgislation had been changed to introduce the new provision
was so passionate about the leadership of the Liberal Pary the Electoral Act which allegedly ensured fairness, and the
that he .mentored and gwd.ed the political careers of leadetSectoral Boundaries Commission was considering how it
of the Liberal Party—or their challengers—for decades, evepqy g apply this particular provision. Mr DeGaris came to
after his retirement from political life. In the early 1990s he o cormmission and gave evidence, and it was part of my job
was an adviser to the then Liberal opposition leader, Dalt?0 examine him—or cross-examine him, really, because he

Baker, and was instrumental in persuading John Olsen Qas presenting as a witness for the Liberal Party. | think the

return to state politics from the federal arena and joust forth(eassence of his contribution was an examination in detail of
leadership of the Liberal Party with Dean Brown. | extend my hat K th be rule. which icul
condolences to Ren’s wife, Norma, and his children. what was known as the Cube rule, which was a particular way

of demonstrating that what would appear to be black was, in

Mr VENNING (Schubert): I rise briefly to support this fact, Wthe and why the propositions Fhat the Liberal Party
condolence motion honouring the late Ren DeGaris. | do s¥as putting were the correct propositions. | cannot say that
on my own behalf and also on behalf of my family. | support! understood the maths of it, and I do not think anybody else
the sentiments expressed by the Premier, the Leader of tfiz the court did, but he elaborated on it at great length and
Opposition and the other speakers. Ren was a great matewith great sophistication.
my father, Howard, and my mother, Shirley. Howard and Ren The only other time | came across a member of the
were colleagues in this place, and did a lot together. ThefpeGaris family was when we were first elected to govern-
shared a strong interest in farming, as well as billiards—andnent and we had a community cabinet meeting in Mount
members will note from the honour board that Ren was a verGambier. We were staying at one of the pubs and, late at
good sportsperson and a champion of champions. His nanméght, my chief of staff and | decided to play a game of pool
will forever be up there on the honour board as being one df the local pool hall and, when we turned up, two young
the best billiards players in this place. That was in the ergentlemen who were looking very sure of themselves with
before television, and after dinner most members would gtheir very fancy pool cues were sitting at the table. When we
upstairs for a game of billiards. | am told that Ren had navent to play, they said, ‘No, this is a challenge table, even
peer at the table. though they were not playing, and we played a game against

As a member of a family long involved with the Liberal one of Renfrey’s grandsons and his mate. | am very pleased
Party, it is well worth reflecting on this gentleman who wasto say that we beat them. | would like to put on the record my
agiantin our party and, indeed, in politics in South Australiasympathies for Mr DeGaris’s family.

He was a legendary powerbroker. To cross him was certainly
a very dangerous thing to do, because not only was he big but The SPEAKER: | thank honourable members for their
he also had the facts and figures at his recall to knock oneontributions. Shortly after my election, | received a letter
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and critique of my maiden speech from the Hon. Ren DeGarisentence of 15 years will see such an offender serving at least
in which he made his feelings quite clear on what | had tdl2 years in gaol. It could be as little as seven or eight years
say, but he also sent me a signed copy of his bReskessing  in gaol under current parole laws.

the Imbalance, which | commend to all members. | will In passing the legislation, the parliament will send a clear
forward a copy of today’s proceedings to the DeGaris familymessage to the courts that a primary consideration in passing
| ask members, in support of the motion, to do so in thesentence will be the protection of the public. We went to the

customary fashion. last election pledging to protect the public from dangerous
Motion carried by members standing in their places inoffenders and to provide justice for victims. This legislation
silence. delivers those pledges. So, this government has a clear
[ Stting suspended from 3.03 to 3.14 p.m] mandate to introduce this legislation, and | hope it proceeds
through both houses of this parliament.
LINCOLN HIGHWAY | think at the end of this year or next year von Einem

becomes eligible to apply for parole, and obviously we would
A petition signed by 1 463 residents of South Australia,nope and expect that the Parole Board would not grant him
requesting the house to urge the Minister for Transport t@arole. | also point out that we are the first government, in my
allocate funds for the immediate sealing of the road from theecollection, to have refused the release of prisoners on parole
Lincoln Highway to the ferry terminal at Lucky Bay, was as recommended by the Parole Board. We have, on a number

presented by the Mrs Penfold. of occasions (I think about six occasions), actually refused
Petition received. the release of prisoners recommended for release by the
Parole Board in this state. | refer to people like Stephen
PAPER TABLED McBride, and we make no apologies for that. | am told by the
_ _ Attorney-General that the Liberals have pledged to repeal this
The following paper was laid on the table: legislation. Is that correct, Mr Attorney?
By the Premier (Hon. M.D. Rann)— The Hon. M.J. Atkinson: The shadow attorney-general
Summary of Revised Process for QC Award for England andhas undertaken to accept the Parole Board recommendation.
Wales. The Hon. M.D. RANN: | am told by the Attorney that if
the opposition was elected it would actually accept Parole
SEX OFFENCES, LEGISLATION Board recommendations for the release of people like

McBride. Of course, we also had opposition from the other
A side for even DNA testing von Einem. So, | ask the Attorney-
a ministerial statement. General to consider some kind of 21st century version of a
Leave granted. bill of attainder that would mean legislating to keep von
The Hon. M.D. RANN: Today the Attorney-General and Ejnem in gaol. The Attorney-General’s advice to me was that
| announced the introduction of legislation to deliver a centrajpat might not stand the test of the Constitution through the
election commitment by the government: to detain dangerougjgh Court and so this legislation would be a much more
sexual and violent prisoners for life. The legislation, whichefective way of dealing with all serious and violent offenders
will be introduced later this Week, will also allow COLII’tS, on and’ of course, those sexual offenders who cannot be
application of the Attorney-General, to remove the non-parol@ehapilitated. | would be stunned if the opposition opposed
period of prisoners sentenced to life where there is littlgnis jegislation. One, it is the right thing to do; and, secondly,
prospect of rehabilitation and where the community wouldye have a clear mandate to do it. Von Einem should never be
be at risk if the prisoners were to be released. released from gaol in this state. | do not think we would find

| make no apology and neither does the government fognyone in South Australia who believes that von Einem
taking this tough stance on locking up the state’s mosshould ever be paroled and released.

notorious criminals for good. There can surely not be a single

person in South Australia who would relish the prospect of QUEEN’S COUNSEL

waking up each morning with a serial killer or an un-

rehabilitated sex killer as their neighbour. The legislation will The Hon. M.D. RANN (Premier): | seek leave to make

mean that such people will not leave prison while | ama ministerial statement.

Premier of this state, and also beyond that time. | can promise Leave granted.

the people of South Australia that the second this legislation The Hon. M.D. RANN: | refer to the process of

comes into force the first case that the Attorney-General wilhpointment of Queen’s Counsel in South Australia. This was

be asked to consider will be that of Bevan Spencer votthe subject of some controversy over the Christmas break. In

Einem. January, | announced that | had asked the Attorney-General
The legislation will ensure the most serious offenderdo review the process for the appointment of Queen’s Counsel

spend longer in prison. In our society, murder is considerednd to report back to cabinet. The review arose out of the

the most serious offence, and for that there is a mandatory liferocess that led to the appointment on the recommendation

sentence. We intend that, unless there are exceptionaf the Chief Justice in late 2006 of a barrister who had been

circumstances, convicted murderers will serve a minimum ofthe subject of an adverse finding by the Legal Practitioners

20 years in gaol. People will also appreciate that, since th€onduct Board. The Attorney-General will consult with the

toughening up of our laws in South Australia, our recordsChief Justice, the Law Society, the Bar Association and other

show that sentences are increasing, which is having theelevant and interested organisations in conducting the

desired effect. For other major indictable offences, where theeview.

victim has died or been left completely and permanently Without pre-empting the findings of the review and

incapacitated, the law will require that the offender served atlecisions arising from it, an option that will inevitably be

least four-fifths of the head sentence. That means a headnsidered is an arrangement which takes the appointment

The Hon. M.D. RANN (Premier): | seek leave to make
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process completely out of the hands of the Governor iror findings of professional misconduct, and rigorous profes-
Executive Council. In other words—and | understand thereional conduct checks are to be incorporated into the new
is a bit of a view in the profession about this—there is thescheme. The scheme has been developed—wait for it—by the
suggestion from elements of the legal community in SouttBar Council of England and Wales, by the Law Society of
Australia that the government should not play a role inEngland and Wales, with support from the Department of
appointing QCs. And, of course, it was put to me that whaConstitutional Affairs, and | am advised by the Attorney-
the government should be doing under the current system General that in the process of making these reforms, the
just automatically agreeing to the recommendation of theonsultation occurred with the Lord Chief Justice of England
Chief Justice and putting it straight through Executiveand, certainly to my great satisfaction and pleasure, the
Council. Master of the Rolls of England.

That was the same view that was put to me about auto- | believe that the UK proposal contains some important
matically agreeing to the recommendations of the Paroleneasures that can be adapted and adopted for our own
Board; in other words, the government in Executivepurposes, and | now table a copy of the United Kingdom
Council—the government, the cabinet, in association with theaper detailing the revised process for the selection and
Governor—just being a rubber stamp for what the legahppointment of Queen’s Counsel. We are not committed to
fraternity or the Parole Board want. We stopped the Parolg&: | am putting it out there. | have sent a copy to the Chief
Board in its tracks and made decisions not to release paroledsstice, to various people who have been making comments,
on the basis of the public interest. But now there is a movéo the Law Society and to the Bar Association, because |
that people from the legal community want us to take awayhink that a sensible debate needs to occur about making sure
the role of the government in making QCs. | must saythat ethics and professional misconduct matters are taken into
personally, | am relaxed about this, but, of course, a conseaccount. Whatever happens, let us have no more secret
guence of this would be that the term ‘Queen’s Counselsoundings.
would be replaced by the term ‘Senior Counsel’, to reflect the
removal of the Crown from the process. Let me put that into LEGISLATIVE REVIEW COMMITTEE
perspective: if the Crown cannot make decisions, if the .

Crown itself does not make the appointment, then obviously Mrs GERAGHTY (Torrens): |bring up the 18th report
it would not be a Queen’s Counsel, it would be a Seniof the committee.

Counsel, as is the case in all of the other states of Australia. Report received.

| do not believe there would be resistance from the legal

community on that, and we certainly have not made a QUESTION TIME
decision—that is why we are having a review—because | do
not believe there is any snobbery involved in the title Queen’s WATER SUPPLY
Counsel; far from it.
Members interjecting: The Hon. I.F. EVANS (Leader of the Opposition): My
The Hon. K.O. Foley: Careful what you ask for. question is to the Premier. Since being elected in 2002, why

The Hon. M.D. RANN: That’s right. So, | am sure they has the government failed to provide any new water supply
will be careful what they are asking for, and | am sure theysolutions for South Australia?
will not mind a change in the title, although | know thatthere  The Hon. M.D. RANN (Premier): That is clearly untrue.
are senior legal people on this bench in front of me who
probably in the old days would have qualified as a Queen'’s NUCLEAR POWER, COST
Counsel, because there have been many attorneys-general
around Australia who have appointed themselves as one from Mr BIGNELL (Mawson): Will the Minister for Energy
time to time. advise the house of the economics of nuclear power for South

An honourable member interjecting: Australia?

The Hon. M.D. RANN: No, | can’t appoint the Deputy The Hon. P.F. CONLON (Minister for Energy): |1 am
Premier a QC without having a law degree. In defence ofnore than happy to provide the information sought, because
their position in relation to the title ‘Queen’s Counsel’, of | was one of many people quite bemused in recent weeks to
course people keep referring back to the mother parliameifind that the member for Waite had gone out to the media
and the system in Great Britain, so | think it would be usefulcalling for a summit on the introduction of nuclear power. |
to remind members of the legal community what has actualipm well advised that one of the other people particularly
happened in England. Recently in the United Kingdom théemused was the Leader of the Opposition, who did not know
legal profession approved reforms for the appointment oft was coming, but | was bemused perhaps for different
Queen’s Counsel in England and Wales. That paper wagasons. No-one with a loose connection with reality could
released on 23 November 2006. It places the selection @éfdvocate the use of nuclear power in South Australia. Setting
future Queen’s Counsel in the hands of an independent pan@side all the rest of it, no-one could do it for economic
which includes judicial and lay—i.e. non-lawyers—member-reasons. Let me explain why, for the member for Waite.
ship, and the proposed process will contain ‘no element of Membersinterjecting:
secret soundings’, and | quote that directly. So in England The Hon. P.F. CONLON: Sorry—I did say no-one with
and Wales they are reforming the system that people want @loose grip on reality, but | am afraid that the grip over there
hang on to here, and they are having an independent panéd,more than loose. It is very simple: it starts bad and gets
and they also have non-lawyers on that panel, and they areorse.
not going to have the secret soundings process that applies Members interjecting:
here in South Australia. The Hon. P.F. CONLON: They do not want to hear this,

Candidates for the award of Queen’s Counsel in Englando they? That is all right, because | have all day and | will
and Wales will be required to disclose criminal convictionswait for them to be quiet so that | can inform them. The
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opposition would need to give regard to the Electricitynuclear power. Can | save the member for Waite from the
Planning Council of South Australia because it actuallytedium of a summit, because any reasonably instructed person
created it and it is very well regarded around Australia. Then 10 minutes perusal of the economics of it cannot support
Electricity Planning Council of South Australia has estimatedt.
the cost of an efficient plant for nuclear power at $60 to $70 There is only one way you can have nuclear power in
amegawatt hour. That is the wholesale price that a generat8outh Australia, that is, if you mandate one single base load
has to make it at. This is somewhat of a problem straight of§enerator and you increase the wholesale price by about
for the advocates of nuclear power, because NEMMCQO0O per cent. Itis not a bad idea, it is simply insane. | must
figures show that the average wholesale price in Soutkay that, with those economics, you realise the only reason
Australia in 2006 was $37.76 a megawatt hour, so membetsie member for Waite is talking about nuclear power—and
can see the small problem that the advocates have straighhas nothing to do with our electricity system—is because
away: you have to increase the wholesale price by a minimurne wanted a big stunt to get the Hon. lain Evans’ job. He has
of 50 per cent. been after the Hon. lain Evans’ job for a year. What he tried

This is what they want a summit on. You have to increasédirst the last time he ran was the power of one. Now he is
the wholesale price of electricity by a minimum of 50 pertrying nuclear power, but | do not think he will do any better
cent. Members opposite do actually have a good track recoitiis way.
on putting up the price of electricity, but that is beyond even Members interjecting:
them. What has to happen is that they need to do something The SPEAKER: Order!
to existing generators, perhaps a massive carbon tax, to drive Members interjecting:
the wholesale price of electricity up by a minimum of 50 per  The SPEAKER: Order! The Leader of the Opposition.
cent. But it gets worse because—

Members interjecting: DESALINATION PLANT

The Hon. P.F. CONLON: You really should listen to

this, then you can decide whether you want to go to Marty's  The Hon. I.F. EVANS (Leader of the Opposition):
summit. You really should listen. Again, my question is to the Premier. Given the water issues

examination (including the planning council’s) is that thewater needs require a desalination plant, and will he now
smallest nuclear generator is 1 000 megawatts, but if yo§uPport the Liberal Party's policy to build a desalination plant
want one approaching any reasonable level of efficiency (thdPr Adelaide? i )
is, to achieve your $60 to $70 in megawatt hour price) it must  The Hon. M.D. RANN (Premier): Can | just say that,
be around 1 500 megawatts. The planning council’s estimagomehow in the election campaign, the leader missed the fact
is based on a 1 450 megawatt generator—1 450 megawaifiat we announced that, as a government, we were prepared
is what you must build to get a 50 per cent increase in priced® invest in the biggest desalination plant in the southern
Perhaps Marty would like to have a guess at the averagéemisphere—not some little desalination plant but the
night-time load in South Australia. Does he want to guess®iggest. Also, part of my negotiations with the Hon. Malcolm
Well, it is 1 130 megawatts. It is smaller than the smallesturnbull is to see whether we can leverage a major commit-
efficient nuclear generator you can build. So, what does thanent for the federal government to invest in a desalination
mean? That means that it becomes less efficient. It becom@4ant to serve the people of South Australia and to relieve
something like 30 per cent less efficient—so your 50 per cerRréssure on the River Murray. -
increase in wholesale prices goes up further. But how do you Let me explain it to the Leader of the Opposition, who
achieve it? You can achieve it only by shutting down thedoes not seem to understand that the desalination plant on
existing generators and having no competition in Souttwhich we are working with BHP Billiton and the federal
Australia. You must close them down. One nuclear generatdovernment—and | will be raising this with the Prime
is what you must have. Minister tomorrow—is not only about supporting the boom
Your daytime demand is 1 725 megawatts, and that mearl§at is coming with our mining industry but also about
that our existing generating plant—our coal generator, théelieving pressure from the River Murray, because, at the
northern power station—would close down. It cannotMoment, River Murray water is being reticulated at the high
compete as a peaker, because that is all it would be. Thef@st of both water and electricity to the Spencer Gulf cities
would be no competition for base load in South Australia@nd across to the West Coast of South Australia.
Mr Speaker, add to this the fact that, within a couple of years, An honourable member interjecting:
there will be 700 megawatts of wind power in South ~The Hon.M.D. RANN: So, yes, amaze me. | know you
Australia, which will be dispatched at an average of 30 pegot a front page and you are very proud of that, but obviously
cent. Even if we are very generous to the opposition, yolyou have made the announcement before. Of course, one of
must take 200 megs more off that overnight demand—bringhe issues that we are discussing is also other options,
it down to 900-odd megs. So, you have one nuclear generatdtcluding desalination. Yesterday we saw the display about
running extremely inefficiently, and we are getting up tothe weir and apparently we saw the opposition to the weir.
about a 100 per cent increase in the wholesale price. Let me refer to comments made by a former premier of South
But what does that mean for the existing generators, sucfiustralia, Dean Brown, on ABC Radio today. Bevan asked:
as Pelican Point, the most modern, most efficient combined And yet there is still strong opposition to this weir?
cycle gas plant? It would go from being a mid-merit generatopean Brown answered:
to purely a peaker, and do members know what that means? tere is opposition to the weir but the government has made sure
That means that they must get more for their electricityihat the weir option is the last of all and that is an option to secure
which means that, when demand does increase on those higimter and here we are talking about domestic in-house water for
demand days, the price goes up again. That is why no-ori€ople and that must be taken into consideratioanabsolute must.
with even a loose grip on reality can possibly advocatelhen Bevan asked:
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So are your former colleagues in the Liberal Party like MichaelAdelaide, and | suppose | should not be surprised because
Pengilly, a good mate of yours who was in parliament yeS,)tEFdaYhey are also the party that wanted a medium to high level
wearing a ‘No to Rann’s weir’ t-shirt, have they got it wrong? nuclear waste dump in South Australia to take nuclear waste
Dean Brown answered: from the other states.

I think they are responding to what they hear from the MrsRedmond interjecting:
community, but | stress the fact that you must be able to secure water The Hon. M.D. RANN: Not true?
if we have another exceptional drought this coming year. Mrs Redmond: We don’t even have high level waste
Later on, after explaining, he says: The Hon. M.D. RANN: Oh, you do not have high level

They're going to lower those pumps that can be lowered at a costaste? So, it was only for a low level waste dump. Here is an
of $5 million and that means that you can now pump at a lower |e_Ve,éxampIe.
and help secure water for Adelaide. It also means that the weir is Members interjecting:

likely to be an entirely different sort of structure from what was
origi):']ally proposed. Y The Hon. M.D. RANN: Okay, | stand corrected. They

'Hést wanted to have the radioactive waste dump for Australia
ased in our state. Tomorrow | am going in to bat for our

state with the Prime Minister over the River Murray. Every

time, according to my memory, there has been a choice

He then goes on to answer questions about whether peo
are unfairly scared and he goes on to say:

| think the minister has done a marvellous jobKarlene

Mayw.ald. . between going for their party or their state, they go for their
That is what Dean Brown said. party. We remember what the Leader of the Opposition said
Honourable members:Hear! Hear! . . . when the federal government wanted to impose a nuclear
The Hon. M.D. RANN: It says—wait for it—breaking \yaste dump on this state. He sided with the federal govern-
news, Bevan asked: ment, not with the people of this state. Now, apparently, they
Should lain Evans be falling in behind the Premier on this onere going to have a nuclear power station as well. At least
Dean Brown, former premier and your hero said: South Australians now know that the Liberals stand for

Well I don't believe that you can outright dismiss the weir. ~ Something besides privatisation: they stand for a nuclear
reactor for Adelaide.

NUCLEAR POWER SUMMIT In reports on 25 January, the opposition’s energy spokes-

man, the member for Waite, is stated to have called for a

The Hon. S.W. KEY (Ashford): My question is directed summit on nuclear power conversion, enrichment and

to the Premier. Has the Premier yet received— storage. He said (and let me quote directly):
Members interjecting: The reality is that if Australia at a point in the future decides to
The SPEAKER: Order! build nuclear power plants and chooses to become involved in
The Hon. S.W. KEY: —an invitation to the opposition’s conversion, enrichment and/or waste storage, South Australia will
summit on nuclear power? need to decide whether it wants to be part of the action or not.

The Hon. M.D. RANN (Premier): Thank you for that He continued:
question. Can | just say that we have just heard from the SA will need to decide whether such an industry and the
Minister for Energy about a plan by the Liberal opposition.developments that flow from it are to occur in other states with no
There is no way in the world that the shadow minister forinvolvement from us.
energy would have announced nuclear power for Soutfihis makes clear—
Australia and a nuclear power summit without the absolute Mr Hamilton-Smith interjecting:
endorsement of his leader because they are far too loyal to The Hon. M.D. RANN: So, he did have the support of the
each other to go out and chance their arm. What we know—eader of the Opposition? Did he discuss it with the Leader
and the key point which will be made, let me tell membersof the Opposition before he made his announcement? They
at the next election as well—is that the member for Waite iwill not say. Where does he envisage that a nuclear reactor
strongly supported by the Leader of the Opposition, unlesand the storage facility should be built—which suburbs?
we hear otherwise, unless a journalist asks him whether h@ome on, tell the people of this state. Will it be in Mitcham;
supports nuclear power for South Australia; where will thosewill it be the Blackwood reactor or the Belair reactor?
plants be built; which suburbs; how much will it cost; and  The member for Waite has written to the vice-chancellors
who will pay for it? of the three public universities, business groups, the South

Of course, we have already heard—and | have been told-Australian Chamber of Mines and Energy and conservation
that it will mean a massive 100 per cent increase in thgroups to invite them to become involved. The opposition
wholesale price of power. They went to an election in 1997%nergy spokesman has been off hitting the airways to tell us
saying that there would be no privatisation of ETSA and wethat South Australians apparently should now consider
saw the big boost in power prices then. Now we are beingmbracing the nuclear power cycle, nuclear reactors and
told that nuclear power stations are the answer for Southadioactive waste. However, | guess the question comes back
Australia and it will not matter that there is a 100 per centto this: does the leader support the member for Waite’s call
increase in the wholesale price of power. | want to know byfor a summit on nuclear power? Does the leader support the
the close of business today whether the Leader of th&lea that South Australia should become a producer of
Opposition supports the plan by his shadow minister fonuclear power and have a reactor in this state? Does the
energy to build nuclear power plants in South AustraliaLeader of the Opposition support plans that will see a
Where does he stand? Did he or did he not support themassive increase in the price of power? After all, he did
announcement? before, with the privatisation of electricity. Does the leader

| have to say that | have not received an invitation fromsupport the idea that South Australia should store nuclear
the Leader of the Opposition to the Liberal Party’s sponsorew/aste that remains hazardous for hundreds of thousands of
summit on nuclear power. Apparently the South Australiaryears? The question is: will the real Leader of the Opposition
Liberals have become the party of nuclear reactors foplease stand up if he is not prepared to own what his number
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three minister, his most loyal retainer, has offered to the In order to recover from this mess, one of the initiatives

people of this state? of this government (which is now also commented on around
Australia and even around the world, as | understand it) was
WATER SUPPLY to offer a bonus payment to concession electricity users to

. move to a market contract. That drove competition enormous-
The Hon. I.F. EVANS (Leader of the Opposition):My |y, |t was a world-leading initiative by this Labor government

question is again to the Premier. As he has not committed tat drove immense introduction of competition to what was
a desalination plant for Adelaide and does not support wasig¢ monopoly market. As a result of that—

water recycling, what is the Premier's plan to provide Members interjecting:
Adelaide with more water? The SPEAKER: Order!

The Hon. M.D. RANN (Premier): The Leader of the The Hon. P.F. CONLON: —the latest information from
Opposition has just misled this house, because he said that g consumer council on electricity is that those people who
do not support recycling. Does he not know, as a formepaye taken market contracts have now been restored to the
minister for the environment, that we have been recycling,osition they were in before the Liberals’ awful privatisation.
water for years? We have been recycling water for Bolivarrpey are now in the position they were in before, so we did
up the Virginia pipeline. What about the Willunga pipeline? recqver the residential market for South Australians.

We use it for irrigation. | am stunned that, after all the debate v, can imagine my surprise last week to hear the shadow

that has taken place, a_forme_r F“iniﬁer for the environment okesperson for energy in the news. He was talking about
and a former senior cabinet minister does not even know tha{e; - attempts to buy into the market

we lead Australia in recycling treated effluent water. The fact Mr Hamilton-Smith: Come on. let me have it. Come on
that he does not know about it and what is happening A hleash— ’ ' ’ '

Mawson Lakes, Bolivar and with the Virginia and Willunga The Hon. P.F. CONLON: Mr Speaker, can you protect

pipelines means that he is simply out of touch with what is e At e
going on in this state. me from these razor-like interjections

Mr Hamilton-Smith interjecting: Membersmterjec':tmg.
The SPEAKER: Order! The SPEAKER: Order! . o
Members interjecting: The Hon. P.F. CONLON: What did he say? It is plain
The SPEAKER: Order! that the membef fqr Waite dpes not want the chamber to
' know what he said in the media otherwise there would be—
Mr Hamilton-Smith interjecting:
ELECTRICITY The SPEAKER: Order!

Mr KOUTSANTONIS (West Torrens): Can the Members interjecting:
Minister for Energy advise the house whether South Australia The SPEAKER: Order! | have called the member for
has a competitive electricity market? If so, how was itWaite to order.
achieved and will there be any warnings against reductions The Hon. P.F. CONLON: | want the chamber to have the
in competition? benefit of your insight, Marty.

The Hon. P.F. CONLON (Minister for Energy): | thank Mr Hamilton-Smith: Come on, unleash it.
the member for West Torrens for his intelligent question on  The Hon. P.F. CONLON: Now, Marty, please, a little
electricity. | will struggle to answer it as best | can; | am a bitdecorum. What he said to the media—unless, of course, it
unprepared, of course. It is true that South Australia now isvas someone impersonating him—was that no party should
recognised as one of the most competitive electricity marketget a monopoly. At last, some insight from the Liberals on
in the world. This is, can | say— their privatisation. No party should get a monopoly. Wouldn't

Mr Williams: Thanks to the former Liberal government. the people of South Australia have been well off if members

The Hon. P.F. CONLON: | just knew one of them would opposite had thought of that five years ago when they sold a
fall for it. Thank you to the former Liberal government. This monopoly to a retailer and put up the price by 25 per cent!
is despite the fact that the former Liberal government, whewVould it not have been good if the member for Waite had
it privatised the electricity market, sold electricity retail to thought of that five years ago, instead of seeing the electric
one monopoly retailer. For the benefit of the member fotight now!
MacKillop, who has very conveniently forgotten history, | am not surprised that the member for Waite is, in a very
when his great leader John Olsen put out the informatioembarrassed fashion, trying to avoid this being heard. But can
about the proposed privatisation, he said that they would dbsay this: the other thing the member for Waite said was that
what Jeff Kennett did in Victoria, which was to sell to a our competitive market proves privatisation was right. So, his
number of retailers because that is what you do if you waninsight is not quite there yet. What we have seen from him is
competition. Jeff Kennett actually did that and, whatever highat, having given a monopoly to a retailer all those years ago
shortcomings in Victoria, at least Jeff Kennett had the sensagnd having driven up the price of electricity, now he wants
to allow the basis for competition in a privatised market, butto give electricity’s generation to a monopoly nuclear
not the Liberals. generator, because that is the only way you can have nuclear

Despite telling people that was what they would do, theypower in South Australia. He is not happy driving it up by 25
sold to a single monopoly retailer. The outcome of that forper cent. We have got it back down, and he wants to reach out
businesses was average increases in the price of electricity 5@m the political grave and drive it back up again.
about 35 to 45 per cent from their monopoly retailer and, for  If there is one area—and there is more than one—where
residential customers, it was an increase of nearly 24 per cefftistory since the election in 2002 has shown that this
Nothing happens by accident in this world. They did it; theygovernment is infinitely superior—and there are very many
vandalised it. They wrecked the system. They drove up thef them—five balanced budgets, for example—
price of electricity—a matter of history. The Hon. K.O. Foley: Five coming up for six.
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The Hon. P.F. CONLON: —five coming up for six—it  wide. The cost of building a desalination plant has increased
is in the handling of electricity, vandalism, wrecking the substantially. There is a 20-year strategy in respect of
state’s interests, bringing it back under control by Labor. Waterproofing Adelaide which sets out the long-term cost-

Members interjecting: effective targets for securing Adelaide’s urban water supply,
The SPEAKER: | am waiting for the house to come to and desalination will be one of the options that will be
order. The Leader of the Opposition. considered for long-term supply. In the short term, as a

consequence of a drought, we need to look at the options that
DESALINATION PLANT are available for securing Adelaide’s water supply into the
next year.

The Hon. I.F. EVANS (Leader of the Opposition):My
guestion is to the Premier. How does the government explain WATERPROOFING THE SOUTH
its claim of a cost blow-out in the opposition’s estimate for
a desalination plant for Adelaide when the government has The Hon. I.F. EVANS (Leader of the Opposition):My
already costed a bigger plant but at a lower cost? Thguestion will have to go to the Minister for Water Security.
opposition announced a 45 gigalitre desalination plant fowhy has the state government still not agreed to fund the
Adelaide based on the Perth model, which cost $400 milliong23 million towards the Waterproofing the South projects?
The Waterproofing Adelaide strategy includes an option of The Hon. K.A. MAYWALD (Minister for Water
a 50-gigalitre desalination plant, which the government hagecurity): Waterproofing the South is a project that has been

costed at $339 million. submitted for subsidy funding from the National Water
Members interjecting: Commission. The project partners include the City of
The SPEAKER: Order! Onkaparinga, SA Water, the Willunga Basin Water
Members interjecting: Company, Flinders University, Adelaide and Mount Lofty
The SPEAKER: Order! That includes the minister. The Ranges Natural Resources Management Board, the Environ-

Minister for Water Security. ment Protection Authority, the Department of Water, Land

The Hon. K.A. MAYWALD (Minister for Water and Biodiversity Conservation and the Department of Health.
Security): | thank the Leader of the Opposition for his That submission is currently with the National Water
question. A desalination plant is one of a number of option€ommission and a memorandum of understanding has been
that will be considered by the government for future proofingsigned between the project proponents.

South Australia’s needs for water. The South Australian

government has offered support for the BHP desalination VIRGINIA PIPELINE

plant, which is the largest desalination plant in the southern

hemisphere. That plant will take up to 22 gigalitres of water The Hon. |.F. EVANS (Leader of the Opposition):My
pressure off the River Murray. Guess what? Adelaide’gjuestion is again to the Minister for Water Security. Why has
supply is connected to the River Murray. It is a revelation, Ithe government still failed to commit state funding for the
understand, that the opposition does not apprehend. Takingrginia pipeline extension project? The Bolivar pipeline is
pressure off the River Murray takes pressure off Adelaiden extension of the Virginia pipeline in the Angle Vale
city’s supply. region. This project will reduce the extraction of groundwater

It makes sense to actually go in partnership with BHP tdn the region by substituting three gigalitres of groundwater
solve the problem of water supply for the largest miningfrom the class A treated water from the Bolivar waste water
expansion that this state has ever seen. South Australia haeatment plant. The funding agreement for this was meant
coupled these two projects, and we have sought funding frorto be signed off in the first week of December last year, and
the federal government to support that project, which willthe state government still has not committed to it.
save 22 gigalitres of water from the River Murray in the  The Hon. K.A. MAYWALD (Minister for Water
Upper Spencer Gulf. Now, what the Liberals have notSecurity): | thank the member for his question. | recognise
considered very carefully in their back-of-envelope estimathat the Angle Vale extension is a project that is under
tions on a desalination plant for Adelaide is the cost ofconsideration. | will bring a brief back for the member and
materials to run and maintain the plant, the cost of piping fothe house.
effluent discharge and the energy needs for a desalination
plant. We would have to build the generation capacity to be DESALINATION PLANT
able to run a desalination plant and, of course, that needs to
be costed. Where will the energy come from otherwise? Most The Hon. I.F. EVANS (Leader of the Opposition):My
desalination plants of a realistic size require their own energguestion is to the Minister for Water Security. Given that the
source. There will also be upwards of $50 million a year inminister mentioned in her answer previously that the state
ongoing operating costs to keep the plant running. government intends to put money into the desalination plant

Members interjecting: being proposed in conjunction with the Roxby Downs

The SPEAKER: Order! | apologise to the Minister for expansion, can she advise the house how much money the
Water Security. | cannot hear the minister's answer becausstate government intends to put in? The state government has
of heckling from members on my left and a couple ofapproached the federal government for $160 million towards
members on my right as well. | ask the house to show soméhe project. In February 2006, the media reported that the
courtesy to the minister. She is offering a fairly straightfor-state government would not be paying any contribution
ward answer to the question that has been asked. THewards the desalination project. More recent comments by
Minister for Water Security. the government in the media, and indeed the minister’s

The Hon. K.A. MAYWALD: The Waterproofing answer today, indicate the government may now contribute.
Adelaide strategy was unveiled in 2004, three years ago, The Hon. K.O. FOLEY (Treasurer): | willanswer that
since when material costs have increased substantially worlgliestion. The reason | will answer that question is that—
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Members interjecting: public servants have asked of us. | have asked for that to be

The Hon. K.O. FOLEY: Well, would you like an rechecked and we are reworking our submission to provide
answer? The reason | am answering the question is that thlee federal government with all it wants.

BHP expansion of Olympic Dam comes under my responsi- Malcolm Turnbull, from memory, together with his
bility. We have a BHP Billiton task force, chaired by Mr committee on water, flew to Adelaide for a very detailed
Bruce Carter, that is overseeing the expansion of Olympibriefing from government officials on this particular project.
Dam. The task force includes senior government publi®Vork is progressing on it. But can | say on the issue of the
servants together with executives of BHP. Through thisost of desalination—and again my colleague the Minister for
process, we are identifying the very large number of issue¥/ater Security, covered it very well—one thing: for certain
that government, for many years to come, will have towhen it comes to desalination plants the cost of construction
consider, one of which is the desalination plant, and | willof desalination plants has increased significantly. The advice
come back to that in a moment. There is a multitude of issuelshave been provided with is that the cost of the Perth plant
that we have to deal with. The infrastructure requirements fohas increased significantly since it was built. Well, the
the Roxby Downs township alone are quite extraordinarymember for MacKillop shakes his head. | have actually had
There are transport issues from Port Augusta to Olympidiscussions with people who build these plants. | would take
Dam that have to be considered. their advice well before | would take the advice of the

An honourable member interjecting: member for MacKillop. | hope that comprehensive answer

The Hon. K.O. FOLEY: As my colleague said, the addresses the issues raised by the Leader of the Opposition.
$1.5 billion worth of dump trucks that BHP Billiton will be
purchasing are wider than the road, so we have a few
logistical issues that we have to get over— PAYDAY LENDING

The Hon. G.M. Gunn interjecting:

The Hon. K.O. FOLEY: And they travel about 10 kilo- Mr RAU (Enfield): Will the Minister for Consumer
metres an hour, Gunny, so don’t get stuck behind one, matéffairs inform the house of progress on providing protection
its a long haul to Roxby—as | should also say to myfor those accessing the services of fringe credit providers,
colleague the member for Giles. The desalination plant is on@cluding payday lending?
of the early projects that has been identified in this process, The Hon. J.M. RANKINE (Minister for Consumer
and the Department of Trade and Economic Development haffairs): As members would know, | have raised concerns
been working through the options for the desalination plantn relation to fringe credit providers, including payday
We have signed a memorandum of understanding with BHFenders, on numerous occasions both publicly and in this
Billiton—announced prior to the election. The expected coshouse, along with concerns about the impact that they have
of the project is we think around the $700 million mark. BHP on vulnerable people in our community. In September last
itself is likely to build a desalination plant. The option for year | issued a discussion paper on possible measures that we
government is: do we want to take this as an opportunity téan put in place here in South Australia. | also established a
build a larger desalination plant than perhaps would bavorking party to oversee a range of work, which the member
necessary for Olympic Dam to provide water for the Spencefor Torrens has been very ably chairing for me. This working
Gulf and Eyre Peninsula regions? So what we are nowarty has met on a number of occasions and | am advised
working through is how would we do that? Would that that, after considering the submissions that have come in and
require a capital contribution from state government; wouldhe contents of the paper, it expects to provide me with its
it be an offtake contract for the water; how would we best daadvice later this month.
the deal, so to speak? We haven't decided that yet; we However, itis important to understand that, in the main,

haven't finalised that. credit provision in Australia is regulated under the Consumer
Mr Wiliamsinterjecting: Credit Code, which is nationally legislated. Ministers for
The Hon. K.O. FOLEY: Because we are; we just haven't Consumer Affairs around the nation have been working

worked out— collaboratively to address problems being identified as the
Members interjecting: business of fringe lending escalates. A range of measures that
The Hon. K.O. FOLEY: We haven't worked that out. ~ willamend the Consumer Credit Code have now been put to
Members interjecting: ministers for consideration. | have indicated support for

The Hon. K.O. FOLEY: Members opposite seem progressing measures that will require credit providers to
somewhat bemused that governments actually have to wositate annua_ll percentage rates for all credit contracts. _This
projects through before governments decide what is theineans, for instance, that lenders who have been charging a

contribution. flat fee only will now have to disclose this. Currently, these
Members interjecting: rates can be anywhere between 200, 300 and 1 900 per cent.
The SPEAKER: Order! Members interjecting:

The Hon. K.O. FOLEY: And surprise, surprise, BHP The Hon. J.M. RANKINE: There is a range. | also
hasn’t worked out exactly what it wants yet. We are discusssupport closing loopholes in relation to splitting fees, which
ing and working the issue through with BHP Billiton. BHP means that fees will be counted as the cost of the loan and no
Billiton is guilty of the same thing then, if that is the case andlonger hidden; the inclusion of a general prohibition on
the charge that the opposition wishes to make. We aranconscionable fees and charges that will help prevent
working that through. | have met with Malcolm Turnbull and excessive fees, charges and interest being imposed on these
we have presented an argument that a very strong case existaall loans; and allowing fees to be challenged in court by
for substantial commonwealth funding for this project, andgovernment consumer agencies. This will help those people
we think it meets the requirements of the federal governmentvho would probably find the process too daunting, or who
There was a report ifthe Advertiser yesterday. My advice would not have the resources to take action themselves, to
is that we have answered all the questions that the federhbve some redress. These proposals also include a provision
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requiring credit providers to advise borrowers of their right WORKFORCE DEVELOPMENT

to be able to cancel a direct debit authority. Many people

appear to be unaware that, when they authorise lenders to The Hon. L. STEVENS (Little Para): My question is to
take payment directly from their bank accounts, they can alsthe Minister for Employment, Training and Further Educa-
cancel that authority. tion. What assistance is the government providing to the

Anotheri fth Isi development and planning of South Australia’s workforce?
nother important aspect of these proposals is to prevent +1.'1ion. p. CAICA (Minister for Employment,

lenders taking security over essential household items, Sucﬁaining and Further Education): This government is
as refrigerators, if they were not the subject of that loan. Eacy ; mitteq to ensuring that South Australia has an efficient

of th.(ejseflstﬁ 5|gn|f|ca}nt reftorrrt1 an(il, |ft.|mpflemen|ted, ‘E)VI'"and highly-skilled workforce that supports a globally
provide further very Important protection tor vuinera ecompeti'[ive economy and a socially inclusive community.

consumers seel_<|ng t_o access_credlt_. As | have often said, t e Workforce Development Directorate within the Depart-
issues surrounding fringe credit providers and payday Iendeﬁaiem of Further Education, Employment, Science and

IS |ngred|bly complex. | am looking for solut|'ons that will Technology is the government’s lead workforce development
provide appropriate protection for those who find themselve

; : N agency charged with leading this commitment. Workforce
needing small loans quickly, often for emergency S'tuat'onsdevelopment is more than just training—it encompasses

Ifthese proposals | have outlined receive national support, g, .. jitment and employment practices, work organisation,

draft bill will be provided for consultation. career information and advancement, and workforce analysis
and planning.

Mr Bignell interjecting:

The Hon. P. CAICA: We'll find one for you, Biggles!

Ms CHAPMAN (Deputy Leader of the Opposition): Workforce development is a shared responsibility of govern-
) ment, industry, community and educational institutions.

My question is to the Minister for Health. What was the date ; ;
on which the Rann government was first informed of the EDFEEST 's Workforce Development Directorate understands

coli outbreak and, in particular, that one person had deve\F;C'sridltsr V'S:jor\lllf tonfer?t Sggth lArl]JrS]it;a“a ?tSt?bli'sr;tavsvtrﬁ?_g
oped haemolytic uraemic syndrome, and by whom? orkiorce develop e‘ and pianning cuiture S WO
places. The directorate’s key role in the implementation of the

The Hon. J.D. HILL (Minister for Health): | am  government’s workforce development agenda is exemplified
advised that the Department of Health was notified of thre®y its activities. The directorate collects and holds essential
people with E. coli 0157 infection between 15 and 18data about employment and jobs growth and the occupations
January. Subsequent genetic testing showed that the E. calid qualifications required of the South Australian workforce.
0157 bug in the three people was similar and might be linked At the same time, the directorate has a wider view of the
by a common source of infection. These results were reportachpact of the ageing population and the pressure on all
to DH on 22 January and investigations, including full foodindustry sectors as 30 per cent of the workforce approaches
histories, were conducted to look for any common source ofetirement age in the next 10 years. The collection analysis
infection. DH was further informed of a patient with of this data is made possible by tools such as DFEEST's
hemolytic uremic syndrome, HUS, in an Adelaide hospitaloccupational matrix, which enables detailed occupational
on the afternoon of 23 January— analysis of jobs in the South Australian labour market. The
S importance of this information cannot be overstated. This
Membersinterjecting: data has contributed significantly to the joint workforce

The Hon. J.D. HILL: 1like to give the technical explan- Planning with the Department of Trade and Economic
ation here! | will go through the derivation of all those words Development and the Department of Primary Industries and
later on. No information on the cause of the HUS wasResources to identify the skills needed by the workforce to
available, but it is noted that E. coli 0157 can result in thisSupport, for instance, the expansion of the minerals and
illness. The Department of Health was concerned about defence sectors in South Australia. The directorate has an
possible outbreak and it alerted the minister's office late orgxcellent track record in workforce planning for areas of jobs
23 January. The Department of Health issued a warning abo@foWth in mining and defence. .

E. coli 0157 to the public and a public health alert to doctors ~ Other activities include working directly with the Depart-
and hospitals on Thursday 24 January within 24 hours ofent of Health and PIRSA in assisting them with their
being informed of the HUS patient. This allowed time toWorkforce planning, and with DTED in linking industry
confirm the information collected and to inform affected development with workforce development. More generally,
people. | understand that the Deputy Leader of the Oppositiofi€ directorate has established relationships with industry and

criticised the acting minister—I was not around; | was ongovernment agencies as partners to develop workforce
leave—for not making the statement herself. strategies so that South Australia can have the right people

in the right jobs at the right time.
This would have been contrary to all past practice because, | must also say that | am pleased to assume responsibility
as | understand it, in every one of these health issues thgr the science and information economy portfolio because
Public Health Department makes these announcemenigis portfolio, too, has a key and significant role in supporting

Investigations continued during and since the long weekenghe development of our future industry and workforce in
but failed to find a common source of infection. There havesgyth Australia.

been no further notifications of HUS. The Department of

Health has advised that there is no evidence that a larger E. COLI OUTBREAK

outbreak of E. coli 0157 is occurring. | could give the

honourable member a lot more technical detail if she wished, Ms CHAPMAN (Deputy Leader of the Opposition: My

but | think that will probably suffice. guestion is again to the Minister for Health. Is the minister

E. COLI OUTBREAK
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satisfied that his health department has given notice to localicomes who are trapped in the rental cycle and who are
councils pursuant to section 35 of the Public and Environstruggling to pay rent and save for a deposit.
mental Health Act 1987 of the notifiable diseases of food There has been a tremendous response from the
poisoning (or HUS), which is specifically provided for in the community. Within 48 hours, 120 households contacted
regulations? HomeStart to register their interest. At last count, there have
The Hon. J.D. HILL (Minister for Health): |saytothe been 350 telephone inquiries, with information packs sent out
Deputy Leader of the Opposition that | am very confident into those callers, and an additional 280 internet registrations.
the officials in the Public Health Department of the Depart-The broader community, in terms of the commentators, think
ment of Health. As | pointed out in my previous answer, therghat it is a very good idea. In fact the genesis or at least an
is no evidence—and this is the advice | have from theearly proposal of a very similar sort was made by the Prime
department—of a larger outbreak of E. coli 0157 occurringMinister’s task force on first home ownership in 2003. Who
There were three cases and, as | understand it, furthehaired that task force—Malcolm Turnbull. He recommended
research has shown that there is no broader outbreak of théthat shared appreciation contracts represent an important step
| am told that the laboratory of the IMVS analyses somethingn the right direction compared with current alternatives and
like 90 to 120 faecal samples each day and all cases dlfiat such arrangements would enhance ownership prospects,
STEC—STEC is a form of Shiga toxin producing Escherichiasaying:
coli serotype 0157— If we take one step up the socioeconomic ladder and consider
The Hon. K.O. Foley interjecting: those searching for a ‘fairer deal’, roughly 80 per cent concurred that
The Hon. J.D. HILL: | just thought you would need to the probability of their purchasing a property would be improved as
know that. All cases of STEC are followed up by DH, with aresult of the advent of equ'_ty f'nan_ce'
a short interview to find possible sources of infection if more  Ms Chapman: They rejected it.
than one case is identified and these can be plausibly linked The Hon. J.W. WEATHERILL: No, they rejected it;
by serotype or genetics. The department then collects futhat is right. | do not know what her point is. They thought
food histories and seeks to identify common contacts anthat the banks should do it, and obviously the banks are
sources of exposure. Recently, the department becan§@asing something else. We know why they did not suggest
concerned following notification of three genetically linked that a government-owned bank do it, because they are allergic
cases of E. coli 0157 on 22 January and one case of HUS d@ the public sector. Anything that would involve interference
23 January. It first notified my office late on 23 January andn the market would offend their ideology and therefore has
then a public alert on 24 January. This was a rapid anép be ruled out on purely ideological grounds. However, some
precautionary response, indicative of the concern that aﬁther well-known bleeding heart lefties also waded into the
outbreak could be starting. debate. Mark Sanderson from the Real Estate Institute
While the department has not been able to identify th&ommented in this way:
source of the infection in these cases, thankfully the evidence . . . it's a way of young people, the battlers, getting into home
indicates that an outbreak is not occurring. The cause gwnership. Either going to be renting or in home ownership—far
iliness for the patient with HUS remains uncertain as ndetter thatthey're in home ownership.
STEC or E.coli was found in the faecal samples. Another person from the Real Estate Institute said:
... it's fantastic because there’s no doubt that it's getting harder
Ms CHAPMAN: | have a supplementary question. Which to get that leg up into the real estate market and you know HomeStart
local councils received the notice? and the government should be congratulated on it.
The Hon. J.D. HILL: | am not aware in relation to Professor Andrew Beer of AHURI congratulated the
notices that were sent to local councils. | am happy to get thgovernment on the approach saying:

information for the member. This will significantly increase the number of suburbs they can
purchase in, which means they will be able to buy homes closer to
HOMESTART BREAKTHROUGH LOAN their friends, family and workplace.

o | think that probably the most important endorsement, at least
‘Ms PORTOLESI (Hartley): My question is to the from my perspective, was from the member for Finniss. The
Minister for’ Housing. What has been the response to thgyemper for Finniss calling in on his mobile phone (which |
government's recently announced Breakthrough loan, and cgfypreciated) to talkback radio saying, ‘I think it's a great idea
I have one, minister? o and | am very comfortable with what Jay has put forward.’
The Hon. J.W. WEATHERILL (Minister for Hous- But, sadly, the odd person out, the opposition spokesperson

ing): | thank the honourable member for her question. Thor housing, does not like what she hears. She thinks it is
answer is no, she earns too much money. The direct answegtally inequitable’.

to her question is overwhelmingly positive, with one odd  \; Koutsantonis interjecting:

exception and [ will— The Hon. J.W. WEATHERILL: Thatis right; we do not
Mr Koutsantonis interjecting: want people getting above their station, do we? The odd

The Hon. J.W. WEATHERILL: No, surprisingly not.  person out is the member for Bragg. We have been gratified
Last week | announced this new initiative, the Breakthroughhy the broad support this initiative has received.

loan. It is an innovative product to help 500 households to

buy their new home. The loan is really for people who have TRAMLINE EXTENSION

been priced out of the housing market, often younger people

wanting to get a foothold in the market. It will increase their ~ Mr HAMILTON-SMITH (Waite): | have a question for
borrowing power by up to 35 per cent on the basis that theyhe Minister for Transport. Why did the government an-
will share a portion of the home’s capital gain with nounce a $30 million tramline to North Adelaide prior to the
HomeStart when the property is sold. It is aimed at a rangtast election without first having established whether the
of people, including first home buyers on low to moderateextension was practical, viable or of public benefit? The
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government went to the election promising a fully costedof it. The Leader of the Opposition never seems to worry if
$30 million tramline to North Adelaide which was subse-the member for Waite is discomfited, does he? | look forward
quently abandoned. Justifying the decision to axe the Nortto seeing this nuclear summit and getting the cameras there
Adelaide extension, the minister stated publicly onto film the Leader of the Opposition walking in to Marty’s
23 January 2007—just the other day—that when he lookeduclear summit. All | can say to the member for Waite is, if
at it ‘the extension had not been practical’ and ‘the numberse is going to ask a question in here, he has to get the premise
simply did not add up either for patronage or benefit’. Whycorrect.
did he not get his sums right in the first place?
The Hon. P.F. CONLON (Minister for Transport): CANCER DEATHS
Don't you love the little bit at the end. The only small
problem that the member for Waite has again is that he has The Hon. P.L. WHITE (Taylor): My question is to the
not got it right. The Treasurer, as | understand it, Wou|d\/|inister for Health. What are the latest statistics on the
remember this. My understanding of the promise prior to théncidence of cancer and rates of death from cancer in South
election was an investigation of an extension to NorthAustralia?
Adelaide, with provisioning being made for it in the budget ~ The Hon. J.D. HILL (Minister for Health): |thankthe
if it was prudent; if, in fact, we were going to do it. It is not member for this very important question. Today | am
the first time that investigations have been carried outteleasing the latest update on cancer in our state: Cancer in
Sometimes they are undertaken and the project stacks up, ah@uth Australia 2004. The report contains a number of key
sometimes they are undertaken and it does not stack up. Points that chart the impact of cancer on South Australians.
The member for Waite owes an apology to the house folt finds that, in 2004, 8 190 new cases of cancer were
getting up and misrepresenting the position of the governmesiiagnosed in South Australia, with 3 249 deaths from cancer.
before the election. It is not the first time—it is not even theThat is 415 more cases than were recorded in the previous
first time today—that the member for Waite has misrepreyear, but 33 fewer deaths. It also shows an increase in female
sented things out there. | note that today he was in the Publieast and lung cancer and male prostate cancer. The
Works Committee (and | understand his logic) talking aboutnortality rate for female lung cancer is 23.9 women for every
the Oaklands interchange. He said that if we had gone for $00 000 women, which is the highest rate ever recorded.
more expensive project it would have cost more. | thoughnce the mortality rate for lung cancer in women was one-
that was good, even for the member for Waite! Then he pugeventh of male mortality rates; now it is half.
out a press release saying that, if we had gone for a more The report also showed that the most common cancers in
expensive project, it would have blown the budget. South Australia are prostate, colorectal, breast, lung and
An honourable member: Yes. melanoma. Some 61 per cent of cancers diagnosed in South
The Hon. P.F. CONLON: Yes! However, then he satin Australia were in people aged 65 and over. Melanoma
there and said that what should have happened, what ttiecidence and mortality has remained static for both women
government should have done, was to have a grade sepagid men. The report indicates that mortality rates for some
tion. Does he remember saying that today? He will not saycancers—female breast cancer, prostate cancer and male
Sitting right next to him was the member for Morphett, whocolorectal cancer—have been marginally decreasing since
went to a public meeting with me to talk to the people at1990, when screening programs were first started.
Oaklands Park. And do members know what he said? He Any death from cancer, of course, is one too many. It is
ruled out the Liberal government’s funding a grade separatio tragic, painful and devastating experience not only for the
before the election. Maybe the next time the member fosufferer but also for their carers, their families and their
Waite is in there misrepresenting things he can lean over arfdends. The state government last year launched South
give the member for Morphett a tap on the shoulder and asRkustralia’s first state-wide cancer control plan, a big picture
him what the truth is. strategy designed to provide a framework for how we as a
| am not surprised that the member for Waite once agaistate tackle cancer. It is a four-year plan in cooperation with
has not quite got it right. | repeat my challenge to the membeihe Cancer Council of South Australia that will guide the
for Waite on another thing he got wrong, when he said thaservices our public health system offers, treatment and, of
the South Road underpass would be a $140 million projectourse, prevention of cancer. South Australia is also rolling
because we prudently provided for it. We told him, ‘No, it out a bowel-screening program as part of the national
will be $118 million.’ He said, ‘I don't accept that.’ | put a campaign. People turning 55 and 65, as | have already
challenge to him on air, in the media. | said, ‘If you believeinformed the house, will receive a free bowel-screening test
it, if you have the courage of your convictions, | will donate in the mail as part of an early detection program.
$100 for every million above 118 it is to charity if you will Significant cancer research also is being conducted in
donate $100 for every million it is below 118." So, less bull, South Australia with the Hanson Institute, and our own
more backbone. What did he say? | did this on the radio ofrlinders Medical Centre is establishing a centre for innova-
the Leon Byner show. | waited for him to ring in, and he rangtion in cancer care. Also, a number of dedicated researchers
in and said, ‘Look, sorry, I'm driving in the Barossa. | can't are involved in clinical trials for cancer research, and they are
really debate the minister, it might fall out.’ | said, ‘Can | doing very important work that is critical to ongoing treat-
give you some advice: pull over.’ As it was working then, ment of this disease. However, the message today is a very
what he could have done was pull over and debate it. clear one. Our lifestyles, our behaviour and our habits
What we get from the member for Waite is all the rubbishcontribute to our risk of developing cancer. The Cancer
out there. He never wants to talk about it in here. We hav€ouncil of South Australia reports that at least half of all
been chasing him up all week: he promised a no- confidenagancers can be prevented.
motion in me as soon as parliament resumed. Come on, | call on all South Australians to take up the challenge to
Marty; where is it? | think that if people rely on the memberchange their lifestyles and reduce their risk of cancer.
for Waite’s undertakings they might have a very sorry timeSmoking is a key cancer-causing activity, and yet so many of
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us still rely on cigarettes. Diet and exercise are also keys tsurgical treatment of a number of South Australians, and the
achieving good health and maintaining it. It is time that wecoroner suggested that this occur. Indeed, the then govern-
take personal responsibility—that we eat well and exercisenent amended the act to include a provision making it a
frequently; receive regular check-ups; avoid smoking; drinknotifiable disease and shortening the period during which it
in moderation; and avoid sun damage. That will reducavas mandatory for medical practitioners to report it, and the
pressure on our health system and on our community, andlike.
will also reduce the terrible toll that this heartbl’eaking disease The importance of a number of other procedures was also
takes on us all. highlighted. | will not go through all of them today, but it is
very important to note one in particular, namely, the require-
ment of the Health Commission to notify local councils in
certain instances. Section 35 of the Public and Environmental
Health Act provides that the department shall on a monthly
basis provide each local council with a report on the occur-
GRIEVANCE DEBATE rence of notifiable disease in its area and any problems
caused by such disease. The only natification given this time
was a media release on 25 January 2007.

Time expired.

FOOD SAFETY

Ms CHAPMAN (Deputy Leader of the Opposition): On
28 September 1995, Wayne Chivell, the then coroner, issued EARTH HOUR
a coronial judgement in which he made a finding that a four
year old girl had died on 1 February 1995 as a result of Mr O’BRIEN (Napier): Next month, on 31 March, a
haemorrhagic infarction of the brain with associated sidgather remarkable event will take place in Sydney. It is an
effects, consequent upon haemolytic uraemic syndromevent that I think will play a major role in this nation’s (and
which is known as HUS, as a result of eating Garibaldi garliqpossibly the globe’s) attempt to rein in greenhouse gas
mettwurst on 20 January 1995. Some will remember th@missions and limit the severity of climate change. On this
circumstances at the time. A large number of people haday at 7.30 p.m. precisely, the lights will be dimmed in
contracted symptoms which indicated that they may hav&ydney for one hour. Called Earth Hour, the hour of partial
contracted the E. coli bacteria which had developed intélarkness is the brainchild of the World Wildlife Fund and it
HUS. A number of public statements were made and therBas the support of Fairfax Press through the pages of the
was much media coverage about it because there had beeByginey Morning Herald and The Financial Review. It also
period during January 1995 in which the patients had beehas the support of the New South Wales government, the City
identified with this condition. Then came the tragedy of theof Sydney and the North Sydney and Parramatta councils.
death of this girl and the very serious surgical treatment thathe three councils cover three separate CBDs which collec-
a number of others, particularly children, had to undertaketively contain 30 per cent of the nation’s office space.
with long-term consequences involving health and disabilityAustralia’s office or commercial sector accounts for 10 per

It was not surprising that this matter had so much publicent of national greenhouse emissions of which 27 per cent
attention. During that time, the Hon. Robert Lucas was théS attributable to lighting. The World Wildlife Fund claims
acting minister for health, as the then minister, Michaelthat using a combination of turning off the lights when
Armitage, was on leave. E. coli bacteria was identified O,pundlngs are not occupl.ed as well as currently available cost-
17 January 1995. On 18 January, the acting minister welffective technology, will reduce 70 per cent of greenhouse
advised, and on 20 January the first official warning wagJas emissions, which is equivalent to taking 3 million cars off
issued by the health department with a particular warning té\ustralia’s roads.
the public to cook all meat products before consumption as A large number of businesses in the three CBDs have
raw meat was seen as a major source of this bacteria/virusommitted to Earth Hour with a view to embarking on long-
On the day that the minister was advised that in this casterm energy savings initiatives. Businesses signing up include
there had been a connection with Garibaldi meat, namelGL, ANZ Banking Group, Coca-Cola, Fairfax Press, IAG
23 January 1995, acting minister Lucas made a publiand PricewaterhouseCoopers. Additional to businesses in the
statement that afternoon. three CBDs, Earth Hour also embraces Sydney households.

| point that out in order to highlight that we have had threeSydneysiders are also invited to turn off unnecessary lighting
reported cases of E. coli that were brought to public attentior2nd appliances on standby at the power point for one hour on
firstly, by the Channel 10 news on 25 January 2007 and the®l March. Households signing up to take partin Earth Hour
by a story inThe Advertiser on the following day, 26 January, Will receive a pack with information and tools to cut their
in which it was confirmed that there were four cases wher@missions and power bills. Participating commercial busines-
infection had been detected. One person was in hospital wi€s Will obviously receive similar but more comprehensive
HUS, the syndrome that had been the subject of the coroni®Rcks.
investigation to which | have just referred. The purpose of my Earth Hour has several objectives; the most tangible is a
raising this matter today is that one of the recommendationsieasured 5 per cent reduction in Sydney’s greenhouse gas
of the coroner was that certain naotification procedures bemissions in the year following Earth Hour. The World
undertaken and, secondly, that HUS, in particular, béVildlife Fund also wants the event to be repeated each year
specifically identified in the law as a notifiable disease. Soand to be picked up by other Australian capital cities as well
rather than just a reference to food poisoning, HUS haés smaller communities. | think this is a brilliant initiative as
particular significance: it was clearly deadly; it was ait clearly recognises the critical role played by the other side
dangerous condition if E. coli bacteria infection progresseaf the economic equation—the demand side—in determining
to this stage; it had caused the death, disability and majanergy consumption and, hence, greenhouse gas emissions.
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A large part of the debate on climate change has focused The ACTING SPEAKER (Ms Ciccarello): Member for
on the supply side of the economic equation by way ofWWaite, given that this is a project that is before the Public
discussion of the increased use of renewable energy such@orks Committee, | would just like to indicate that the
wind and solar power and hot rocks, the sequestration ahember needs to be very careful about what he quotes at the
carbon dioxide and schemes of emission trading. The Eartinoment.

Hour initiative recognises that the earliest and most signifi- Mr HAMILTON-SMITH:  Thank you, Madam Acting
cant reductions in greenhouse gas emissions will come abo8peaker. | am aware of your guidance. | am not referring to
by widespread reductions in electricity consumption bythe Public Works Committee or its work at all; | know that
Australian businesses (particularly the commercial sectorthere will be a debate subsequently when the committee
and Australian households. As the World Wildlife Fund seekg€ompletes its report. | am simply dealing with facts and
to support those cities and communities outside Sydneinformation that are out there in the public arena. That is a
wishing to take up the Earth Hour initiative, | believe the very busy congested five-ways: Railway Terrace, Diagonal
passing by the parliament of the Climate Change andRoad, Morphett Road, the north-east spur of Morphett Road
Greenhouse Emissions Reduction Bill 2006 could be amand the Murray Terrace intersection where there is a level
enabler for this event to occur in Adelaide and other Soutlerossing. It is one of Adelaide’s biggest black-spots. It is
Australian regional cities. One of the objectives of this bill already a crisis point for roads, trucks, cars, buses, trains and
is the following: passengers. This will make it worse.

To promote business and community understanding aboutissues Of course, we will also get an upgraded bus stop. Well,
surrounding climate change, and to facilitate the early developmemwhat is unfortunately being delivered by the government is
of policies and programs to address climate change. that passengers will need to flood across Diagonal Road
Asking South Australia to turn off unnecessary lighting andthrough a myriad of intersections to get to and from the train
unplug appliances on standby for an hour in March next yeaand bus stations, respectively. Not only that, there are no new
would be a powerful way of educating businesses antbuses; in fact, buses will not be allowed to enter the inter-
households about their role in reducing greenhouse ga$hange—and | am referring to the government’s own website,
emissionsThe Advertiser and theSunday Mail could take on  which gives that information—and there are no new buses or

the role that Fairfax Press has taken in Sydney. bus routes delivered to the new location.
Time expired. Not only that—again, this is revealed on the government’s
own website—there is no plan in place to connect the new
MARION/OAKLANDS PARK BUS/RAIL bus station and railway station with the Marion Shopping
INTERCHANGE Centre and the new aquatic centre at Marion. | would have

) ) thought that it would be fundamental to do the sums and have
Mr HAMILTON-SMITH (Waite): | rise to talk about 3 shuttle bus process in place. After all, this is the biggest
the SUbJeCt of the Marion/Oaklands Park bus/rail InterChang%hopping centre in the southern hemisphere and it is not

I want to bring to the attention of the house the fact that theonnected up to this supposed bus rail interchange. The local
government has finally signalled its intention to delivermember made comment this morning—

something. I remind the house that the original promise that The ACTING SPEAKER: Again, | ask the member for
this would be built was made in April 2005 and the project\y/qite—
was to be finished by the end of 2006. Here we are in 2007 \jr HAMILTON-SMITH:  Yes; | take your point,

and we are yet to turn the first sod, but there are morgjagam Acting Speaker. | heard the local member making a
alarming facts and more concerning information of which thesomment this morning that what is needed here is grade
house_ needs to be aware. _ o separation. On the government’s own website, to which |
In information made public today, it is apparent that therefer, the government admits that this project does not
true cost of delivering a genuine bus/rail interchange ahddress the real traffic needs of the intersection. | simply say
Marion/Oaklands Park was going to be $11 million totg the house that this is another project that the government
$12 million—more than likely, $12 million. Thatis well short has delivered late; it is another project that has blown its
of the $7 million provided by the government before thepydget. The government's response has been, effectively, to
election when it thought it could deliver a proper bus/railinyest half of what is needed. It is not visionary; it does not

interchange at that lower figure. This is another example oiddress the needs of the intersection or the people of the
a project that has run over time and that was going to run ovgjrecinct.

budget. On this occasion, instead of bailing out the project, Time expired.
as it has had to do with so many of its other projects, the
government has chosen to pare it back to the bone to retain WINE GRAPE INDUSTRY
it under the $7 million figure.

What does that mean? It means that the people of Marion The Hon. K.A. MAYWALD (Minister for the River
and Oaklands Park and the people who use this area asMairray): | rise to address a matter of concern to the majority
flow-through when commuting to and from the city will no of wine grape growers in the Riverland, and that is the
longer get a genuine bus/rail interchange. They will not geapparent market failure in the wine grape industry. Let me
a bus/rail interchange as we have, for example, at Mawsopaint the picture. As most people would know, the Riverland
Lakes, where passengers move freely from the buses to thas been regarded as South Australia’s fruit bowl for more
trains across the platform, and where movement is safe, quitkan a century. It was opened up, built and developed
and efficient for commuters to and from the various modesuccessfully by pioneering families, soldier settlers and a
of transport. What we will get is a railway station built somelarge influx of migrants. In the last decade, the region has
metres west of the existing Oaklands Park railway stationachieved world’s best practice in relation to water manage-
closer to the already busy five-ways of Morphett Roadment and viticultural practices. The preparedness of growers
Diagonal Road, the spur north-east of Morphett Road— to invest heavily in the wine grape industry has enabled them
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to consistently supply the quality popular premium product To put the $200 in perspective, the economic impact study
that has achieved phenomenal export performances for Souitito wine grapes, commissioned by this government in 2005,
Australia and the nation. Those facts are indisputable.  established very clearly the cost of growing a tonne of grapes

Itis also well known that, as a result of excessive investorin the Riverland is well in excess of $400. This year, many
driven plantings of vines in cooler climate districts, there haglrowers have written to the company, McGuigan Simeon,
been an oversupply of wine in recent years. That supply ha@xpressing their wish to be released from these dubious
caused hardship. Growers in my electorate have borne tif@ntracts. The winery has responded by sending letters from
brunt of that hardship. But oversupply is no longer an issuetheir lawyers, Johnson Winter and Slattery, threatening that
The Australian Wine and Brandy Corporation advised init iS preparing legal action against growers. Constituents are
November of last year that more than half the surplus win&eing obliged to sell grapes at well below the current market
stocks estimated at the beginning of 2006 had been sold. value when other wineries are prepared to pay more than

Furthermore. as a result of the severe frosts and the |aéﬁ)uble the price, albeit that these spot prices are still less than
of water, this year's national harvest estimate is 1.2 millio fhe cost of growing. This constitutes forced loss of income.

tonnes, approximately 35 per cent or 700 000 tonnes less th Il‘pese growers have an opportunity to mitigate Iosses,_ bUt
last year's 1.9 million tonnes. Indications from growers in my!1€Y are being forced deeper into financial crisis by subsidis-
district are that the Riverland harvest will reflect that'"d McGuigan Simeon Wines. Hence my question: is this a

dramatic decline in supply. The majority of wineries have®aS€ of market failure?

been actively sourcing grapes on the spot market to meet their One of my constituents was told before last year’s harvest
contractual wine supply obligations. In some cases, thi§1at his contract was suspended. In the middle of harvest,
purchasing activity has been occurring since October. ThefdcGuigan Simeon Wines changed its mind and told him he

is a strong demand for grapes again. We have witnessed¥@s not suspended. Then, before harvest this year, he was
dramatic turnaround in wine grape Supp|y and demand. notified that he was a SUSpended grower. Then, last WEEK, on

I will come to my point. Several of the major wineries are 23 January, after commencement of harvest, he was told he

offering growers less for grapes than they offered last yea}aS N0t On 30 January, McGuigan Simeon wrote saying that
In other words, growers are growing fewer tonnes and bein e could not terminate h|s_ contract and _that the winery
offered less dollars, despite the very significant increase iff*PeCted to take action against him if he did not supply his
demand for their product. MrDavid Woods, Managing9r@Pes to McGuigan Simeon. Where is the faimess and the
Director of Australia’s largest wine producer, Hardy Wine reasonableness in that? Growers, of course, are in no financial

Company, acknowledged this downward pressure on pric@OSItlon togoto court_flght|_ng a listed pUb“C company or
when he recently commented that it was the spot buyers n§{'ond Private companies with substantial resources.

the established producers that were driving down the market. Time expired.

| question that assertion. Spot buyers are offering substantial-

ly more for grapes. It is the established wine producers who LUCKY BAY FERRY

are maintaining strong downward pressure on grape prices.

One of Australia’s largest producers, McGuigan Simeon Mrs PENFOLD (Flinders): Today a petition for the state
Wines Limited, owns and operates the second-largest Wine:%overnment to help seal the Lucky Bay to Lincoln Highway
in my district at Loxton. Established producers numbefR0ad that provides access to the Lucky Bay ferry terminal
among the winery’s customers. McGuigan Simeon’s Loxtorivas presented to parliament. Late last year, on 8 December,
winery crushed a record 90 000 tonnes last year. That is mofevent to the official launch of the ferry service between
than the entire crush for the Barossa Valley, so it is substar¥vVallaroo and Lucky Bay. It reinforced my appreciation and

tial. Many families depend on the winery. Astonishingly, thatadmiration for the entrepreneurs of this world, those people
record crush occurred in a year when approximatel))NhO take the risks and, as someone once said, who dare to

80 growers from the district had their supply contractdream, dare to do, and dare to make their dreams come true—
suspended just prior to harvest. That is correct: just weekand, in my experience, while everyone around them is often
prior to the 2006 vintage, more than 80 growers withtelling them: ‘It can’t be done.’
McGuigan Simeon contracts were shocked to learn that those In this case, | refer to Stuart Ballantyne and Stephanie
contracts were to be suspended indefinitely. Dawson. The ferry service is a private operation that has not
During a long year of uncertainty and colossal financiaccost the government and taxpayers of this state. In fact, it will
S’[rajn7 some of these growers made the unprecedenté@Ve millions of dollars in the cost of repa”slto 300 kilo-
decision to mothball their vines in an effort to survive metres of road, make considerable savings in greenhouse
financially. Then, just weeks before this vintage, some oflases, and prevent injuries and deaths. The ferry operators,
these growers were advised that the winery would liftwho have experience in ferry services elsewhere in Australia,
suspensions on a few varieties and they would be obliged t@'e currently leasing a vessel while a much larger capacity
supply grape. On 17 January this year, more of the Suspend@grpose-buﬂt ferry is being built. The ferr_y berths are bemg
growers were notified that if they had not disposed of thei€ompleted and millions of dollars are being spent. There is
grapes they would be required to supply them to the winery)0 doubj[ about Stuart and Stephanie’s commitment to make
Late in January, McGuigan Simeon Wines released itéhe service a success.
vintage price advice in breach of its own contract inasmuch The value of the service was proved dramatically late last
as this advice was released after the commencement ofonth when torrential rain cut all road access to Eyre
harvest. The vintage price advice notified growers that thePeninsula from the east and the north. The ferry became the
would be paid $200 or less per tonne for the majority of fruitonly vehicle link for the transport of perishables to Eyre
supplied. The spot buyers to whom Mr Woods referred hadPeninsula and for people going to and from Adelaide to fulfil
been offering between $350 and $460 per tonne. McGuigatheir commitments. However, the ferry access road from the
Simeon Wines is not a spot buyer. Lincoln Highway was badly affected by the rain, creating
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problems for vehicles and passengers because of the mudblymy electorate of Morialta, | am particularly grateful to the
and slippery conditions. volunteers in the CFS groups at Athelstone, Ashton,
A properly sealed road would have avoided these probMontacute, Basket Range, and Norton Summit—who,
lems; a properly sealed road would have been safer. Thigcidentally, have made me an honorary member—all of
government talks much about safety on the roads, so now ighom have kept us safe this summer. During January | was
the time to put some action with the talk and seal this sectioprivileged to visit the CFS training session at Athelstone, and
of road over which hundreds of vehicles pass daily. Thevould like to talk about incidents additional to fires that this
numbers will increase massively when the purpose-builgroup of noble volunteers responds to on a regular basis.
ferries begin operation, one in March and another later inthe Athelstone CFS is the nearest response group to Gorge
year. There is now no doubt that the service will be a succesRoad, from Athelstone to Cudlee Creek, where a large
and even the most adamant of sceptics is now silent. Sommumber of motor vehicle accidents happen every year. There
doubters are now even singing the praises of the service. Theere 47 in 2006 alone. This equated to 238 volunteer hours.
ferry will significantly improve access to health, education,They responded to 14 accidents with no injury, 24 accidents
sporting and cultural activities which are only available in ourthat required the rescue of travellers, and nine accidents
capital city of Adelaide, so this is a matter of social justice forwhere travellers were severely injured or were fatal in nature.
the people who live on Eyre Peninsula. Despite speed limits on this dangerous Hills road, drivers
There have been major hurdles to starting the serviceontinue to choose to exceed the limits, putting their own
Government departments continually avoided looking at théves and, more significantly, those of others at risk. These
big picture, and failed to look at the many benefits for thecallouts are often traumatic for the volunteers and they live
environment, for road safety, for tourism and businesswith some horrific visions which haunt them long after the
Requirements by government departments and scrutiny @ficident is over.
activities and developments are necessary. However, the The Athelstone CFS has two cutting implements known
requirements should take into account the advantages of tleelloquially as the jaws of life. These cut through the metal
project, in this case principally to Yorke Peninsula and Eyreof cars and release those trapped in them. These implements
Peninsula, but also to the state as a whole. The ferry will bare so heavy that | humbly report that | could not even lift
a boon for tourism, and traffic to and from the regions, andhem off the ground. The teams from Athelstone are so well-
to a wide range of businesses and other developments. Returained and expert that they have personnel trained to a
day-trips across the gulf with a bus tour of points of intereshational competency level and have won the Chief Officer’s
such as the world-class fish farming enterprise at Arno Bajxcellence in Training Award for the third consecutive year.
have already begun. More importantly, their training saves lives on a regular basis.
Going back to the early part of the 20th century prior toNot only did | witness training with the jaws of life but also
World War |, exchanges between Wallaroo and Cowell bytraining in hazardous materials response.
sailing boat were popular, especially those involving the brass The Athelstone CFS is also one of the highest-trained
bands. Around 1950, the legendary Sylvia Birdseye regroups in anti-terrorism response in the state. | saw our
searched the use of a hovercraft for a gulf crossing, so theolunteers perform tasks difficult in normal circumstances
Lucky Bay-Wallaroo ferry service is scarcely a new idea.but certainly impossible without high-level training, dressed
Stephanie Dawson and Stuart Ballantyne are two of the most huge reflective suits incorporating breathing apparatus
recent pioneers in a long history of people who have come twhich would be vital should hazardous gases, viruses,
Eyre Peninsula with dreams, and who have made thosghemicals or other materials be present in the atmosphere. |
dreams come true. have to commend Wayne Atkins, the senior training officer,
Early settlers came in small sailing boats, in horse andtero Haatainer, the group captain of the Athelstone branch,
cart—in some cases walking from the ‘mainland’, as the resand Terry Beeston, the group officer for East Torrens,
of the state was referred to in those times, and still is byogether with their brigade out at Athelstone, for the work
some. Then they came in cars and trucks and coastal steathey do. | was very, very impressed.
ers: theMinnipa, Morialta, and Moonta. Sylvia Birdseye It is unfortunate that most South Australians think of the
started her bus runs. Small aeroplanes provided loca@lFS as a bushfire-only organisation when it is a fully
services. The self-contained Eyre Peninsula rail servicunctional fire service that delivers exactly the same services
carried people inland and to Ceduna. Tineubridge ferry  as the South Australian Metropolitan Fire Service with its
service replaced earlier steamboats plying between Pogivn legislative area. The Athelstone brigade is also known
Lincoln and Adelaide. Thesland Seaway began. Many of the as the State Support Brigade and has the personnel with
air, rail and bus services have gone, andTitweilbridgewas  specialist training and equipment to provide support to other
decommissioned decades ago. Now we have huge B-doub&-S brigades that have had a long-term incident occur and
and triple trucks, and Cape Bulker and Panamax ships takeeed support to stabilise and normalise the situation. I had a
our produce around the world. Eyre Peninsula produces agonderful evening. | cannot thank this team of volunteers
much as 40 per cent of the state’s grain and 65 per cent of thenough, and | commend this group to the house.
state’s seafood. It can rightly be termed the treasury that helps
supply South Australians with their quality of life.
Time expired.

COUNTRY FIRE SERVICE
WORK-LIFE BALANCE
Ms SIMMONS (Morialta): Many of my parliamentary
colleagues and | have used their grievance time in the last Ms PORTOLESI (Hartley): | move:

sitting of parliament to commend the Country Fire Service  That a select committee be established to inquire into how South
for their outstanding work on our behalf in fighting bushfires.Australians can balance work and life responsibilities, in particular—
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(a) toidentify best practice employment standards, which enablaecessarily the best way to proceed, because it was necessary
public and private sector workers to balance work and lifetg engage all of them at the same time.
responsibilities, including the care of dependants; Parliament is the most appropriate place for this debate,
(b) to identify economic development opportunities for Soumbecause it sends a strong si lto th itv. includi
Australia as a result of flexible employment practices; ) - g signal to the Communlty, Including
(c) to examine the impact of state and federal industrial relationgvorking families, employer groups and small business, that
systems for South Australians seeking to achieve an approprthis issue counts and that its time has arrived. What better
ate work and life balance; and to consider any other relevarﬂace than the parliament to draw everyone together? The
matter. committee structure gives a voice to all those who want to
I am very pleased to move this motion, which I first flaggedshape this debate. If the committee gets up, and | hope that
when | was elected to parliament last year, an issue thatii does, | hope that we can take the committee on the road to
dubbed ‘the struggle to juggle’. Essentially, this is anrural and regional communities and engage with ethnic
argument about the way our working, private and family livescommunities, so that they, too, can have an opportunity to be
are struggling to co-exist. What we know from our own heard. But its time has arrived, because no-one can deny that
experiences and from the research is that, in our attempt tge way we live is living.
secure economic security and progress, we have become On the one hand, we have Peter Costello urging us to have
caught in a vicious cycle of long and unpredictable workingone for each parent and one for the country, but the legislative
hours, leading to a growing alienation from social networksframework in which we all work encourages long hours,
family and those that we love, essentially the things in lifewhich in turn leads to high levels of childlessness. White
that sustain us at a personal level. Although | love everyongollar, blue collar, self-employed or responsible for the
in this chamber— working conditions of others, we need to reconfigure the way
An honourable member: Me included? we work and play. We need to look no further than the
Ms PORTOLESI: Nearly everyone. But for feminists significant body of research that backs up this statement.
like me who are also working mums, this is a terribly ironic Some of these reports include:
situation, because we have been brought up to wantitall and the ABS Pregnancy and Employment Transitions report,
to expect it all and, while this is possible, it comes at a huge Australian, November 2005;
cost, because the scales are tipped in favour of working the Parental Leave in Australia survey, November 2006,
conditions that close their eyes to the obligations and a report prepared by the universities of Queensland and
responsibilities that employees bring with them: children, Sydney and supported by HREOC, which | will refer to
ageing parents, partners, hobbies and study. As a society, we shortly. This study draws on the experiences of 3 500
are set on a trajectory that is unsustainable. In my view, we families with children born between March 2003 and

must recapture our personal and private lives and say that
enough is enough. Considering how best to progress this
matter at a public policy level, | tossed around a number of
options in my mind, because | did not necessarily want to bog
this issue down in parliament. With all due respect, parlia-
ment is not the most expeditious of workplaces. We need to
look no further than the number of years it has taken even to
think about modernising sitting hours.

| did a quick scan of the status of this issue in the state
public sector and discovered that quite a level of activity is:
being generated in state agencies. For instance, Minister
Caica has his department doing some work in this area. The
Chair of the Premier's Council for Women, Suzy Roux, is
also preoccupied by this issue, and an officer has just been

February 2004.

HREOC 2002, A Time to Value, a proposal for a national
paid maternity leave scheme;

another report commissioned by HREOC, the WISER
report, Women in Social and Economic Research,
September 2006;

Striking a Balance: Women, Men, Work and Family
Discussions Paper, another report published by HREOC
in 2005; and

of course, the most recent one prepared by the House of
Representatives Standing Committee on Family and
Community Services, December 2006, Balancing Work
and Family: Report on the Inquiry into Balancing Work
and Family.

appointed within the Department of the Premier and CabineDiscussion on this matter must acknowledge the fine research
to examine this matter. Although | do not have much detailindertaken by Dr Barbara Pocock and her expanding team of
at hand about these initiatives, | am sure that they are aiesearchers at the University of South Australia. | take this
worthwhile and there are probably many more that | am nobpportunity to congratulate the university for having the
aware of. Therein lies the problem. There may well be muclioresight to establish the Work-Life Balance Unit and giving
activity, but what is the point if there are potentially 20 it the home and status that it deserves. | met with Barbara last
agencies going off in different directions or, worse still, all week and she advised me that she is working on an exciting
reinventing the same wheel? project with a number of partners—in fact, the state govern-
Where is the whole-of-government drive on this matter’ment might be one of them—to develop and pilot an index to
I do not believe that there is one, although there are promisingnanage work/life balance. I look forward to that getting off
signs with this issue now becoming a target in the state’'the ground.
Strategic Plan, and | congratulate the Premier on that. In my | turn now to the specific terms of reference, the first of
view, the solution to this issue does not rest with onewhich refers to ‘identifying best practice employment
particular portfolio. Industrial relations, economic develop-standards which enable public and private sector workers to
ment, families and communities, women: none of thesdalance work and life responsibilities, including the care of
agencies alone can find a solution. We need a multiagen@ependants’. This is important because | believe that it is
approach. | am sure that the Attorney-General would b@ossible to create conditions for workers which assist them
happy to play ball. I decided to go with the select committedo strike a balance without its costing a fortune. | remember
model because | could not easily pinpoint a minister or onavorking in an office—a political office, of course—where
agency that | could lobby or try to engage with. Having saidthere was an unofficial competition to be the first person to
that, however, it became pretty obvious that this was noarrive at work in the morning and the last person to leave, as
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if that was an indicator of your productivity and efficiency. to retain long-term staff by negotiating flexible conditions

I think those days are well and truly over, thank goodness.instead of facing expensive recruitment costs? Again, this is
The Hon. M.J. Atkinson interjecting: especially important in South Australia where we face a
Ms PORTOLESI: Yes; not for the Attorney. Here are rapidly ageing population. I was in Queensland recently and

some facts about what modern workplaces look like. Thénet with its Minister for Industrial Relations, the Hon. John

Parental Leave in Australia Survey of November 2006Mickel, as well as the head of the Work and Family Unit,

(which, as | said, surveyed 3 500 families) states: which is located within the Department of Industrial Rela-
close to 50 per cent of families surveyed identified better parent;ﬂons' ) . o
leave provisions as policies that would have improved things | was fascinated to discover that the unit’'s brief was the
most for them in the period since the birth of their child; private sector only. Another section of that agency took
close to 50 per cent identified better child-care provisions, Citing’esponsibility for public sector workers, but what | was told

thore ;ﬁ%f&béebicm%?f‘ggiﬁhcﬁ;’(‘1’;0“'d have improved things for, o that husiness in Queensland—and Queensland is hardly

for parents in paid employment [and this is frightening] during @ radical place—was keen to participate in research projects
the 12 months prior to the birth, around 30 per cent of mother&ind pilots in this area of policy. It had no trouble attracting
and 35 per cent of fathers were ineligible for the 52 weeks unpaigharticipants. Finally, the third term of reference is to examine
Ztr%tgrtlgr%rl\iagﬁgrter of mothers thought that their career oppo}he impact of state and federal IR systems for South
tunities were worse on their return to work [that is hardly Australians seeking to achleve an a_ppropnate .Wo'fk"'fe
surprising]; balance. We cannot have this debate without considering the
one quarter of respondents listed better workplace provisions olegislative framework in which employees and employers
return to work as things that would have helped them mostoperate.

including part-time hours [again, not a surprise]; and If it is possible to identify what employees need to tend to
the average duration of leave among fathers was around 14 da)(/‘?l’ork and family and other responsibilities, how does the
By creating flexible workplaces that can accommodat@equlatory framework assist or hinder the employee? Again,
people, in my view we will inevitably attract the best prpocock identified seven needs for working families, all of
employees the labour market has to offer which gives thajhich are eminently sensible. This is all her research; |
workplace a competitive advantage. In South Australiagannot take credit for any of it. Dr Pocock’s seven needs for
particularly, workers need flexibility not just for children but working families are:
fqr ageing parents or sick loved ones. Our Qb“gatlons are 5 living wage with some predictability and security and the
different to what they used to be because families are notthe opportunity to live free of financial stress:
same, thank goodness. The point is that there are so many security of employment, which is vital to family formation [we
things an employee can do—public or private—which cost would appreciate that in this place];,
very little but which make a massive difference. For instance, ﬁd?%‘fate' Pkr,ed'Ctabc'j? and common family time;
flexible working hours, job sharing, lactation breaks and tt?exgv%i\(,jvg;clg%fcggcgls%?fé work hours:
nursing for mothers, access for children to the workplace, agequate paid and unpaid leave to deal with a number of
child-rearing leave, parental leave at half pay and communi- obligations, not just parenting; and
cation during parental leave. - quality, accessible and affordable child care.

In fact, the Catholic education system has this one welHow does the legislation impact on those needs? This is what
and truly right—it has very generous leave provisions fon want to know. | understand that, when | was away, Julia
mothers, which can run into years. The second term ofillard was reported as saying that she could not be in her
reference is to identify economic development opportunitiegurrent role and be a mother. | do appreciate her honesty.
for South Australia as a result of flexible employmentCertainly, as a general rule, if you have dependants (man or
practices. It is important to me that this debate has a strongoman) politics and family do not mix well. Sadly, it is
economic focus because it is more than just about maternignostly the women who take responsibility for the dependants.
leave, although that is clearly important. Is it possible for theqowever, the point | want to make about her comments is
public sector and business to create economic opportuniti¢fat so many women and men have no choice—perhaps for
for themselves by offering the most innovative, flexible andfinancial reasons or a commitment to career—and must
modern workplaces? Is there a niche here that could bigggle both. If they are like me they want both. | want both.
exploited? | think there is. | urge the house to support this motion.

For instance, | know that the South Australian public
sector has no trouble recruiting graduates but it struggles to Mrs REDMOND (Heysen): | was not going to speak on
hold onto them down the track, which is a problem. Could wethis motion, but | thought that | would make a couple of
turn that around by offering the most modern workingcomments because next week it will be 35 years since |
environments? If the state is struggling to attract planners, sagtarted work in the Crown Solicitor’s Office. Back in those
from the private sector (as was the case a few years ago wheays it was a very different workplace to any of the work-
| was working for the Hon. Jay Weatherill), is it possible to places that | would see today. Hours were very fixed. Indeed,
change that by offering superior working conditions even ifl was a witness in a case wherein the employers were seeking
we cannot compete on salaries? Research by people suchtasemove the bit of study leave we used to get. | studied at
Bernard Salt tells us that this is a growing priority for night, part-time, and | was running a house and doing all sorts
generation Y, and that in fact it will be them who finally of other things. It was a pretty busy life to say the least, but
address this issue. there was very little flexibility in employment.

Flexible and family-friendly workplaces makes good However, | would just warn the honourable member about
economic sense. If a business develops a reputation for beitige notion of select committees actually achieving anything.
responsive to employees, the best of those employees will béhave served on two select committees in this place and |
drawn to that business. Workers who feel valued can only lifthoroughly enjoyed both of them. One was about the
productivity, and in our era of skills shortages is it not wisercemeteries and that was very interesting. We had far-reaching
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information about cemeteries and all sorts of dispositions afime, | probably would not have this very efficient PA. |
deceased persons’ remains. We put up a report which haver expected her to be there right on 9 o’clock. | knew that
been around for three or four years now and nothing hashe would get there as soon as she could and as close to
happened with it. We spent a year doing that. 9 o'clock as possible. Mostly she would get there pretty close
The Hon. R.B. Such:A very good report. to 9, but if something arose, if one of the kids forgot their
Mrs REDMOND: A very good report, but nothing has homework and she had to zap back to get it, then those things
happened with that. Then 18 months ago (or thereabouts), weppened. The need for flexibility and the need for allowing
finished the deliberations of the juvenile justice committeethat balance in the workplace is important and increasingly
We had 43 recommendations from that, but we have not hagb, and rightly so.
any response. | would not want the member to get her hopes | know equally that, if | said to my PA, ‘Sorry, but we will
up that anything will come from a select committee, and thahave to work all night,” she would down tools and work all
is no disrespect to the select committee or its membersiight. | have believed for a long time that employers need to
because | am sure that they will work very hard and conscierbe aware that the best way to have loyal employees is to
tiously and do a very good job in trying to deal with the provide them with some loyalty in the first place; that is, to
issues which the member is seeking to address. Of courslead by example in that regard. | do think that we need to
there are lots of issues about the balance, and the membemhiave flexible workplaces. These days we have far fewer
right in identifying the work-life balance as an issue whichpeople working permanent full-time jobs and far more of our
will be of major and increasing concern for people. When lworkers in casual employment. One of the things that has
think about the way workplaces have changed, it has clearlgome about from that | believe is not only longer hours but
become much more of an issue for working women. far less holidays. Because people are on casual employ-
I am one of those who has been lucky enough to have inent—
all. I have gone back to work literally taking a newborn baby  The Hon. M.J. Atkinson: Fewer holidays.
back to the office and breastfeeding babies in the most Mrs REDMOND: Far fewer holidays, the Attorney
unusual of places, but managing to combine both. Happily focorrects me correctly. | know that | have taken very few
me, | did not come into this particular job until my family holidays when really | should have taken more. The fact is
was almost adult and therefore capable of managing thethat we all get so bound up in our careers and employment
own dinners and so on. Itis clear on any statistical evidencthat we forget that, at the end of the day, what is important
available that, in spite of many men being much better ais our lives. | was impressed by the opening statement of the
assisting in the home than they ever were, women still do bynember for Mount Gambier in his condolence motion on Ren
far the bulk of the housework. | often say when | am atDeGaris that Ren (who | only had the pleasure of meeting
functions and so on, and particularly with my Rotary club attwice) would have said as his epitaph that it was having the
which | am one of very few women around, that | want awife, the children, the grandchildren and the great-grand-
wife. | think a wife is a great invention. | think that every MP children because, at the end of the day, no-one gets to their
should be entitled to a wife because that would really makeleath bed and says, ‘Gee, | wish | had spent more time at the
my life a lot more straightforward. office.’ That just does not happen.
One of the other things | found in the course of my The Hon. M.J. Atkinson: | don’t know.
experiences over the years was that at one point | tried this Mrs REDMOND: Maybe with the exception of the
idea of job sharing, but the nature of job sharing usuallyAttorney when he gets there—and | do not know physically
means that you get paid half the wage but, in reality, you stilhow it would be possible for anyone to spend more time at
end up working full-time. That did not work. For my own the office than the Attorney. One of my particular concerns,
part | have tried to be flexible as an employer. My PA caméhaving come from the legal profession, is that it is a profes-
with me from my legal practice and she is still my PA. Shesion which is rife with the wrong attitude—and | know that
has been working with me for about 15 years and she runs nthe member for Enfield will have experienced time costing.
life, and my life would fall apart if she was not organising it To my mind, this idea that your life is judged according to
for me. However, from the outset, we had an arrangemeritow many six-minute units you have on your time cost sheet
that, as she was a mum, if her kids were sick, she did not nedxy the end of the day is appalling. We no longer have young
to ring up and pretend that she was sick to have a day off olawyers entering the profession who get excited because they
sick leave. It was just part of our open and honest arrangdiad a good win at their first little pretrial conference, balil
ment. Obviously she cannot put them into child care if theyapplication, or whatever. They are absolutely obsessed about
are sick because that would contaminate other children, sti@w many points they have on their time sheet by the end of
cannot send them to school because that would contaminattee day. When they start in that occupation, they are told that
other children and the staff of these places— they have to accrue seven chargeable hours a day. Most
The Hon. M.J. Atkinson: She can’t bring them to the people cannot do that unless they have a trial running, so they
electorate office because that would contaminate you.  end up working, right from the outset, from about 8 a.m. until
Mrs REDMOND: She cannot bring them to the electorateabout 6 p.m. every day. They also go in to work on the
office; she cannot take them to her workplace. So, what doeseekends, and they very soon fall into the trap of not keeping
amum do? At that stage—and this was 15 years ago—marany balance in their lives.
women would have to ring up and pretend that they were | think my generation was pretty good at being lazy at
sick, rather than be honest and say, ‘Look, my kids are sickliniversity (and sometimes | have felt that one or two of my
I said, ‘Look, your sick leave is your sick leave, you can usechildren might have done the same thing). However, | believe
it for yourself or for a family member, it does not matter to that there are some youngsters who are chronic over-
me.’ Equally, she was a very conscientious PA and remainachievers, and | worry that by the time they reach their mid-
a very conscientious PA, but because of a young family sh&0s they will be burnt out, simply because they have failed
struggled to be at the office by 9 o’clock. If | had been oneto stop and smell the roses along the way. They have failed
of those employers who required my staff to be absolutely oo recognise that, while it is important for someone to have
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a job that they enjoy and find stimulating and in which theylt is pretty well irrespective of the hours that both of them
want to achieve something, it is equally important to recogwork. Equality is not women providing the majority of child-
nise that there is a whole lot more to life than simplyrearing responsibilities in two parent situations while often
achieving in your job. working as many hours as their male partners. We cannot

| endorse the comments made by the member for Hartleyargue that we have equality when women are expected to fit
| wish the select committee well, with the proviso that | into models of work that have sustained the careers of full-
would not pin my hopes on achieving an outcome. Whilst thdime working fathers who have been able to be absent from
select committee might do some wonderful work, | would nottheir children’s lives because their wives have been at home.
guarantee that the wonderful work will lead to any changeThe world is different now. Mum is at work and dad is at
However, it certainly might make some people more alive tavork, grandparents are caring for their grandchildren and
the issues that confront us today. aged parents are living longer. However, while home has

changed, work has refused to.
Ms THOMPSON (Reynell): | wish to very strongly Juanita Phillips, a columnist witfihe Bulletin, in an

commend the member for Hartley for bringing this importantarticle entitled ‘Mother of all truths’, wrote the following:

issue before us. | note that both she and the member for . I
The consequences of our failure to address the work-life issue are

Heysen have concentrated on the issues facing parents @f, astating. Many couples end up divorced, depressed or both.
young children. | am of a different generation, and my friends

are facing issues to do with caring for their parents. There ar@t Present, about 62 per cent of ‘couple households’ with

many people now in their 50s who are facing the issue ofids have two earners. Future projections suggest that this
; ; R@lll rise to 75 per cent. This is not an issue that we can ignore

the burden. My sister-in-law gave up work in order to care forh the hope that it sorts itself out. We need to address the

her mother, her husband’s mother and her husband’s friend-WOrK-life balance as a matter of urgency. At present, out of
Mrs Redmond: It is the most stressful issue facing us 20 OECD countries, Australia is ranked 17th in terms of

articularly in our age bracket. ' public_ support for child care, pai(_j leave for parents and chi_Id
P Ms TH()SMPSONQ The member for Heysen pointed out benefits. We share the honour with the United States of being
y the only two OECD countries without minimum child-care
provisions legislation. | see this as being due to John Howard

arrival of grandchildren, but not to the extent that she i&nd his government and, to some extent, it goes back to
prepared to care for them two days a week, as the oth alcolm Fraser. ) .
grandmother expected she would do—the other grandmother !N the early 1970s commonwesalth public servants had paid
already has a roster. This issue is very widespread in ojpaternity leave. Fathers in the Commonwealth Public Service
community. | think that, without doubt, the most confronting Nad four weeks paid paternity leave. This was intended by the
issues involve parents, and particularly mothers of youndVhitlam government to be a signal to the community of what
children. However, it is something that is felt in different Was expected to enable families to meet that work-life
ways at different times in our lives by just about every ondralance. Unfortunately, one of the first acts of.the Fraser
of us. | thank the member for Hartley for bringing this mattergovernment was to abolish that four weeks paid paternity
to our attention. leave, and | was involved in leading delegations back then to
Turning to the area where most of the issues are and wheffuggle against that decision. | remember being asked by the
most of the research is, | want to support the committee byion- Mr McPhee—and I will think of his first name later—
putting some of that on the record. The traditional role is that The Hon. M.J. Atkinson: lan McPhee.
mothers now are expected to be the mothers of the past and Ms THOMPSON: lan McPhee, thank you. He asked
the women of the present. They are expected to somehowhether | would care to assist him in convincing his National
maintain the traditional role that their mothers played andParty colleagues about the importance of father-child
balance that with their careers. To borrow a phrase from theonding. | declined the offer. However, things have gone
member for Hartley, the struggle to juggle is usually a femaldackwards; we were not at the bottom of the OECD table in
struggle. The questions that some pose about whetherthe 1970s and early 1980s. The Hawke and Keating govern-
mother is around enough for her children are not usuallynents took a number of initiatives to try to advance the work-
levelled at fathers. There are a few, though, who would arguife balance. One of those was the affirmative action pilot
that the role and influence of a father is not as important agrogram. | was one of the 21 or so people involved in that
that of the mother. It is a strange paradox indeed. program during its early years. It was interesting then to hear
There is a small, but sometimes vocal, minority who argugnany large businesses in Australia talking about how we did
that this tension between work and life was what | and manyiot need to legislate to support women and their role in the
other feminists of my era were fighting for in the 1960s andwork force and the home, that now that some of the research
1970s. These people point out that we live in a world wheréhat had been done in support of the affirmative action
we see female ministers, a female Speaker in the US Cofnitiative had been given to them, they would obviously
gress and women leading worldwide companies. They saghange their ways.
that we have now achieved the equality for which | and my This research demonstrated very clearly the cost to their
contemporaries fought. However, that is simply not the caseeompanies of the way they were operating, of not using the
That is not what | fought for: it is not what | demonstrated skills of women, not making it easier for women to partici-
for. | demonstrated and fought for child care, for flexible pate in the full life of the community as well as in their family
working hours, for flexibility in employment arrangementsand the costs of turnover, depression, sickness, etc. These
and for true participation in all the roles of our community. companies assured Prime Minister Hawke that they would
Equality is not women undertaking 33 hours of householdhange their ways. ‘Please don't legislate’, they urged. Of
chores each week while men undertake an average aburse, the Howard government changed that legislation and
17 hours—and this is whether the women are working or nothe companies did not really change their ways. We need to

that this is one of the most stressful situations facing ou
nation. My sister-in-law is also gleefully anticipating the
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have strong leadership within the community about addres$tave been. | can relate to the fact, as can a lot of the women
ing the work-life balance. This leadership needs to come ah this house and those in the other place, that when a
the federal level and the state level. newborn baby comes home your life changes completely. |
As the member for Heysen has pointed out, the actioknow that when my son was born, instantly my work
does not quickly flow from select committees. However, onearrangements had to change so that | did not arrive at work
of the important benefits of select committees is that, asntil 8.30 a.m. and finished punctually at 5 p.m. and, as soon
Hillary Clinton says, the conversation begins. Some peoplas | arrived home, | had a child put in my arms. That was
readily supply information to select committees, others arsomething I did willingly, and | enjoyed that.
invited to supply information, and my experience from select A few other members in this place are smiling now who
committees tells me that those people often change thetan relate to that. It is an important part of a father’'s bonding
views about the way the world is during the course of havingvith a child and it is important that we create opportunities
to think through their submissions to the select committee. for this to occur more than it does currently. In my working
know that that changes the way they act in agencies becauliie | have always tried to encourage the staff that | have
I have had reports of the results. | personally look forward tavorked with to ensure that their family has precedence.
some of the recommendations from the juvenile justice sele@ometimes we try to find excuses to miss some commitments
committee being adopted but | also look forward to thebecause we think that our work is too important, but | have
important conversation that will be had as a result of thidold them that it is important that they attend events like
select committee that the member for Hartley has proposedports days. It is important that you go to doctors’ appoint-
ments with your children. Just the pleasure of seeing your
Mr GRIFFITHS (Goyder): Itis my pleasure to support child participate in sport—not necessarily being successful
the member for Hartley in her proposal for this selectout participating—is a pleasure that will be with you for the
committee to be established. When she first announced itrbst of your life and, again, it builds that relationship you
expressed some interest and then, within opposition, an emaihve with your child.
was circulated inviting members to confirm whether or not | truly believe that finding the balance between work and
they wanted to be considered, and | nominated straight awalfe creates healthy communities for us. We all want to make
It links with the fact that | have shadow portfolio responsibili- sure that South Australia and the nation grow into the greatest
ties for youth and, obviously, this is a key area as it relates tpossible place that it can be, but finding a balance that allows
youth and family relationships but, importantly, | also wantedfamilies to connect with each other and then in turn connect
to reflect my own personal attitude towards the fact that Wwith their community and make their communities a better
believe that family is the most important thing. In my case place is an important part of that process. All families, no
my parents divorced when | was quite young. My mother didmatter what their circumstances, seemingly have a certain
not remarry, and | therefore had that additional challenge iglegree of financial pressure upon them these days, and that
life of being in a single-parent family, trying to become the creates the absolute need, in many cases, for families to have
best person | could be, but | think now the full family unit two working parents. In some ways it is driven by lifestyle
would have provided me with some greater opportunities. thoices. People want to live in nice homes and drive nice
think this is a great idea. cars; they want to make sure that they have holidays. But you
When | attended interviews for various positions, especialeould debate whether that is truly worth it. Are the sacrifices
ly when my children were quite young, | said, ‘l am very that we are making to pay for these things worth what they
happy to take on this role and | know it is very challengingwill potentially do to our family?
and it will keep me extremely busy. During the week | am  Being a parliamentarian is a difficult life. Having been in
yours but, on the weekends, it has to be a very good excuskis place for only 10 months, | know that my time here is
to take me away from my family.” My employers acceptedmuch shorter than it is for many others. We enjoy quite good
that because they offered me those roles, so | suppose | mugbrking conditions that many other people do not enjoy, but
have worked hard enough during the week to justify the rolealready | recognise that it is hard to find that balance. | am
It was critical to me that | could spend as much time as lucky that my children enjoy a healthy debate with me about
could with my children because my son and daughter, whevhat | do, and they want to know what goes on in my life.
are now aged 17 and 15, are truly everything to me. Whengqually so, my wife is very passionate about making sure that
contemplated nominating for a role within politics, my sonas soon as | am at home we talk about what | have been
was 15 and my daughter was 13. Given that the election wagoing, and | want to find out what she and the children have

only last year, they turned 16 and 14— been doing too because, even though | am not with them
The Hon. M.J. Atkinson: Old enough to letterbox. constantly, | want to make sure the communication lines are
Mr GRIFFITHS: True, and old enough to help fold still open.

envelopes. If South Australia wants to build a model economy it will
Mr Venning interjecting: demand the extension and the creation of flexible working
Mr GRIFFITHS: No, they are not actually yet. arrangements. It is an absolute necessity for us. | believe that
The Hon. M.J. Atkinson: Fold letters and put them in the member for Heysen—or it might have been the member

envelopes. for Hartley—referred to Bernard Salt, a well-known demog-
Mr GRIFFITHS: True, fold letters and put them in rapher. | have actually attended a few functions where he has

envelopes. been a guest speaker, and he is a very interesting man. He
Mr Venning: Mine have never done it. talks about the sea change phenomenon and the tree change

Mr GRIFFITHS: Yes, but | knew that | wanted to spend phenomenon and what is occurring there. But it is really
as much time with my kids as | could. If my children had being driven by the fact that people want to find a balance in
been the age of some of the other members within this placéeir life. Many people are working in pressured situations,
| probably would not have done it because, to me, my familyout they want to make sure that when they are out of those
is more important than my personal desire for my career magituations they are in an enjoyable climate and love living
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where they do. That is why they move to these areas thaducation system, it would appear, is perceived by some as
provide them with those opportunities. not offering what it might and they are wasting money in the
Workplaces are creating flexible work arrangements—private education system. There is a way of freeing up some
believe that—but it is important that we ensure that themoney that goes back into their pockets; they do not have to
legislation is reviewed, and that we create greater support favork to earn it. They have more time for the family; every-
other opportunities to be developed. My intention in nominatbody is happy. End of contribution.
ing for involvement in this select committee is to take a very
bipartisan approach. | want to take politics out of it, but I do ~ The Hon. R.B. SUCH (Fisher): | will be very brief
want to make sure that we achieve results. | am prepared fecause we want to expedite this matter. | strongly support
take as long as necessary to ensure that we get some positi® member for Hartley in what she is trying to do. | think it
outcomes from this measure. | certainly support the motiofis & huge task. Members should not be discouraged because
from the member for Hartley. Again, | just want to reinforce select committees take a while to conduct and for their results
the fact that finding that work-life balance will build better or recommendations to be adopted. We live in a democracy
communities, which will make Australia a better place inand we have to expect that.

which to live. | will just make a few points. The member for Enfield
mentioned the school system. | think one of the critical issues
Mr RAU (Enfield): 1 join with other members in, we need to look at—and | raised this recently—is how the
obviously, supporting the member for Hartley’s motion, andschool holidays are spread through the year. Contrary to what
in congratulating her on bringing it forward— Nicole Cornes said in thBunday Mail, | am not saying the
The Hon. M.J. Atkinson: Are you still getting home in  Christmas holidays are too long; | am saying we should look
time for The Bold and the Beautiful ? at the spread of them. We should also look at the length of the

Mr RAU: —and, if the Attorney would shut up for a school day. | am not suggesting school is just a child-minding
minute, he might learn something. The important thingactivity; | have never suggested anything of the kind.
though, for the member for Hartley and other members on the What is important in this focus by the committee is
committee is to enter this experience with their eyes open ansbviously the welfare of children, and | am sure that the
with the appropriate warning signs somewhere in their reamember for Hartley had that in mind. My view is that
vision mirrors. | would just like to point out a couple of contented and happy workers are better and more productive
things that perhaps the members of the committee couldiorkers. | have five women who work for me, and | have
usefully bear in mind to get the most out of it. The first onealways had the situation of trust. If they need time because
is a matter that was raised by the member for Heysern child is sick then they take time and make it up later in the
namely, that like her, | have the experience of being on thesgay, in the next week, or whatever. | think it ultimately comes
committees. The glacial process of recommendations frordown to trust, having faith in your staff and managing them,
committee to translation into reality is something that evemot trying to control their lives.
in my relatively short period here | have seen very fewtimes. We need to look at things such as rostered days off,

The second thing that | would like to say is that theflexitime, time in lieu and, certainly, paid maternity leave,
wording of the honourable member’s motion is commendablévhich should be paid for by the federal government. It is the
in that it is gender neutral and talks about work-life balancennly body that has the resources to do it. | do not believe it
for families, all of which is gender neutral, and | commendshould be imposed on small business. Likewise—and this is
that. I am, however, concerned that some of the contributionsven more radical—one day we might even allow some paid
so far reveal some sense in which this is a vehicle fopaternity leave like they do in some Scandinavian countries.
expounding a particular gender perspective on this problem, | think this motion is a very good initiative. | have been
and | would urge the member for Hartley to make sure thatthere and done that. | have done it the hard way, trying to
in the way in which this matter progresses, it genuinelystudy and earn a living. | have been through the process, and
retains the spirit of the wording of her motion and does not would argue that being able to study to improve yourself
become in some way cuckolded into a different vehicleshould be very much a part of the focus of this committee. |
altogether. commend the motion to the house.

The third thing | would like to mention is that cross-
jurisdictional issues are very significant and, unfortunately Mr PISONI (Unley): I, too, was very excited about the
for the member for Hartley and other members on thignvitation issued by the member for Hartley seeking two
committee, issues such as federal income tax policy, whictembers from the opposition to nominate for the committee.
compels a number of families to have two people in the work think there was a race between the member for Goyder and
force, or federal child-care subsidies, tax deductions ome to see who could be the first to nominate, and | think it
facilitation arrangements, or federal labour laws, or thewas a photo finish. | would like to see a very broad commit-
federal social security system, will all have a great deal moréee, a committee that does not start with an ideological base.
influence on any of the desires that members of the commit- My wife and | have been very fortunate in that we have
tee might have for resolving these problems than anythingeen able to live fairly flexible lives when our children came
that is unfortunately within the purview of this committee. onto the scene. My wife began a hairdressing apprenticeship

| take up the point made by the last speaker in terms ofat the age of 15. | did a trade, as well, and started my own
in effect, the financial compulsion felt in many families to business. When we decided to have children, Michelle
have two people in the work force. | do not care whether itwvanted to keep her toes in the water. She wanted to have a
is the male or the female working; that is not my point. Theclient base still but she could not really do that while working
fact is that many families do not have the choice of havingor the employer whom she had been with for the past 10 to
one person at home or two people doing half time; they aré2 odd years.
compelled to go on. That issue is something that | would We were living in Nailsworth at the time and, because we
suggest you can look at from this perspective; that is, the statead had our shop in Unley for quite some years, we decided
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to use the opportunity to move closer to the shop wheto make childcare more available, more affordable and more
purchasing a new house and to find a house that was suitaldecure. Childcare is a very difficult thing for a working
for us. It meant that we could move into the Unley mother who is working on a casual basis, for example,
community. When Michelle was several months pregnanperhaps turning up for work on a day or two’s notice. It is
with our first child, Lily, one of our requirements was a housevery difficult to hold on to a permanent position in a childcare
with an attached shopfront. Unley was renowned for housesentre on a casual basis, consequently, we see situations
with attached shopfronts but very few were used as shopwhere mothers who send their children to childcare pay for
fronts. We identified some properties and wrote to thehe space for that day when they are not actually working.
owners. We wrote to the owner of one particular property inThat is something that we need to address, but | would not
Hyde Park—just a stone’s throw from some very goodike to see the 80 per cent of small to medium size businesses
friends of ours who lived around the corner—but we did notcarrying an unfair burden of what is, in fact, a community
get areply. responsibility.

When we were doing a home show in Melbourne, flogging  Rearing children is a community responsibility, not the
our wares interstate, we got a phone call from our neighbouesponsibility just of employers. It is obviously a parental
up the road who said, “You wouldn't believe it; the house thatresponsibility, but there is a broader community benefit.
you didn’t get a reply about is up for sale.” Apparently, theNothing annoys me more than the childless couples who
owner was an old Polish spinster who had died, and that iwhinge about the benefits and the welfare that is there for
probably why she did not reply to our letter. The house didparents. When they are dribbling in their nursing homes and
come up for sale and my wife went along to the first inspecneeding toilet assistance, it will be other people’s children
tion. She is the decision maker in our house. At that time itvho will be wiping their arses. They are the ones who will
was divided into two flats. | asked her what it was like andbe benefiting from children born today.
she said, ‘Well, | think at a pinch we could live in it’ So, = Membersinterjecting:
consequently, we put our home at Nailsworth on the market Mr PISONI: It is a very practical way of describing it,
and we sold it. The interesting statistic for members is that wand it illustrates the need for strong, supportive childcare in
were able to sell at Nailsworth and purchase in Hyde Park fogouth Australia.
the same money. Try doing that today! It would be very
difficult to do that today. It was a stroke of luck for us. Ms PORTOLESI (Hartley): | would like to thank all

When our first child was born, it allowed Michelle to set those who made a contribution and shared their personal
up the salon in a professional manner. Michelle is not the sogtories, and | thank members for the warnings about the
of person who wanted to do home hairdressing. She wantgabwers or otherwise of the select committee. | take every-
to have a professional salon. We ended up with a lovely flamene’s point on board. | would particularly like to thank
mahogany pedestal basin and lovely mahogany furnitureeveryone for crunching the debate through.

Consequently, that enabled her to work from home. In Motion carried.

between clients, she could breast feed and attend to our The house appointed a select committee consisting of
children. We had our second child 21 months after the firsMessrs Griffiths, O'Brien and Pisoni, Ms Portolesi and Ms
one. Being in the flexible position that | had, when theThompson; the committee to have power to send for persons,
business was big enough to have employees, | was able papers and records, and to adjourn from place to place; the
leave the business and come home for any family emergecommittee to report on 28 March 2007.

cies or for any other matter.

One important thing that | would like to see is forittobe ~ Ms PORTOLESI (Hartley): | move:
made easier for people who have skills to sell themselves so That standing order 339 be and remain so far suspended as to
that they do not have to rely on an employer or anybody elsgnable the select committee to authorise the disclosure or publica-
and for it to be made easier for them to work with theirtion. as it sees fit, of any evidence presented to the committee prior
established clientele and the contacts that they have achievg)qSUCh evidence being reported to the house.
over the years in their careers. Many people are now starting The SPEAKER: | have counted the house and, as an
parenthood ata much Older age absolute maJOI’Ity Of the WhO|e number Of membel’s Of the

Many of us in this chamber would have parents who werd!0USe is not present, ring the bells.
only 19 or 20 when the first of their siblings was born, An absolute majority of the whole number of members
whereas my wife and | were in our mid-twenties and the neviPeing present:
age now for the first child is over the age of 30. In the early Motion carried.
days, people were starting out on their lives and had a lot less
to sacrifice for parenthood. These days, of course, peopleEVlDENCE (MISCELLANEOUS) AMENDMENT

have careers that they have built up over many years. In some BILL

instances, they have spent 15 or 20 years building up those
: Lo The Hon. M.J. ATKINSON (Attorney-General
careers, consequently they have to make a big sacrifice to b%tained leave and introduced a tfill for an )gct to ame21d the

parents, and that does make it more difficult for people. =~ .
want to pick up a couple of the points made by other speak //dence Act 1929; and to make related amendments to
ertain other acts. Read a first time.

ers. One was the member for Reynell, who was very quic i .
to bag the Howard government and the Fraser government, The H?”',M"]' ATKINSON: | moye.
but | would like to remind this house that it was the Keating/ ~ That this bill be now read a second time.
Hawke government that actually introduced a fringe benefit3he bill achieves two kinds of evidentiary law reform. In
tax on childcare. amendments to the Evidence Act 1929 it reforms laws about
Who would have thought? Back in those days, childcarghe way evidence is taken in sexual offence proceedings as
was obviously seen as being a luxury item, but | think it is apart of larger reforms arising from the government’s exten-
necessity and | would like to see this committee look at waysive review of the South Australian rape and sexual assault
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laws in 2006. The legislation is one part of the government'€ome over to the Justice Department in the interim), Youth
rape and sexual assault law reform, the other part being ttend Women’s Health Service, the schools of law at both
Criminal Law Consolidation (Rape and Sexual Offences¥linders and Adelaide universities, the Migrant Resource
Amendment Bill 2007, a bill that amends the sexual offenceCentre of SA, the Premier's Council for Women, Uniting
provisions in the Criminal Law Consolidation Act 1935.  Care Wesley, the Women'’s Legal Service SA, Relationships

It is the fruit of consultation on independent reform Australia (SA), Stop Rape Now and Yarrow Place. | seek
options suggested for discussion in early 2006 by Liesleave to have the remainder of the second reading explanation
Chapman, an experienced prosecutor now at Edmund Bartamserted inHansard without my reading it.
Chambers. Those options— Leave granted.

Mrs Redmond: A very good chamber. Vulnerable witnesses

The Hon. M.J. ATKINSON: Yes, | agree. They werethe  section 13 of the Act allows a court to make special arrange-

Solicitor-General’s old chambers. These options covered fiveents for the taking of any witness's evidence, but gives additional

areas: protection and support to a category of witness called vulnerable

. i i s ~witnesses. These are witnesses, other than the defendant in a criminal
reforms to reduce the impact on children of delay In'[rial, for whom giving evidence in court is likely to be especially

giving evidence of sexual abuse; difficult, and who for this reason may be deterred from giving
reform of the offence of persistent sexual abuse; evidence at all or may give evidence that is of a lesser quality unless
reform of the offence of rape; special arrangements are made for it to be taken.

reform of the law on whether juries can hear about other Most people would find it stressful to give evidence in a formal
sexual offending by an accused; and courtroom and might find being cross-examined confronting and

: . . rustrating. But for some people, giving evidence carries a signifi-
reform of the law on complaint evidence in sexual assaulganily higher level of stress, because of the circumstances of the case
cases. or their own circumstances. The complainant in a sexual case, for

The other main focus of the Evidence (Miscellaneousgxample, may spend many hours under cross-examination and may

g ; ; feel that he or she, and not the defendant, is on trial. For an alleged
Amendment Bill is on the way evidence is taken fromvictim of stalking, giving evidence under the gaze of the alleged

vulnerable witnesses in court and the way witnesses may R&iker may be so frightening that it inhibits his or her ability to
guestioned and on restricting access to sensitive material th@iderstand and respond to questions.

is to be used as evidence in proceedings. This group of The Act identifies witnesses who are likely to find giving
amendments is designed to shield vulnerable witnesseéyidence particularly frightening, humiliating or stressful and calls

(particularly children), disabled people and alleged victimdhem vulnerable witnesses. .
By various means it encourages courts to put these witnesses at

of crime from undue stress when they give evidence in Courl,as¢’sq that their evidence is not contaminated by fear or distress. It
The changes deal with recommendations of the Chil@oes so because it is in the public interest for the evidence of all
Protection Review (that s, the Layton report) about childrerwitnesses to be of the highest possible quality and for the prospect
and the courts, and also aim to remove impediments to th@f giving evidence not to be so daunting that people are deterred
reporting and prosecution of serious crime. rﬁrrTr:ereportmg serious ctimes or from assisting in the prosecution of
The amendments are to the Evidence Act with "F'jla.te& Under the Act, a vulnerable witness includes a witness who is
amendments to the Summary Procedure Act, the Criminalnder the age of 16 years, a witness who suffers from an intellectual
Law (Legal Representation) Act 2001, the Supreme Coumdisability, a witness who is the alleged victim of a sexual offence to
Act 1935, the District Court Act 1991 and the MagiStrateSWthh the proceedings relate and witnesses who are, in the opinion

- f the court, at a special disadvantage because of their circumstances
Court Act 1991. The bill also makes an unrelated statutg, & circumstances of the case.

revision to section 71B (repositioning the penalty clause) and The Bill expands the class of vulnerable witness and its

updates section 591Q so that it uses the same terminology astitlements.

that used in the Statutes Amendment (Domestic Partners) Act In the definition of a vulnerable witness, the offences to which

2006. The bills amending the Evidence Act 1929 and théhe proceedlngs rﬁlate”’ an%of_w_hlch, 'tl? be Iavulnekr)able V\#tne&ss, a
o L : .1 person must be the alleged victim, will no longer be confined to

Criminal L‘?‘W ,COﬂSO“dat'on Act 1935 are cqnsultatlve ,b'"S sexual offences. These offences will now be called serious

that are being introduced as early as we can in the session thifences’ and will include offences of abduction, stalking, unlawful

year so that they can be left to lie on the table to allow forthreats to kill or endanger life, causing serious harm, and attempted
consultation before the debate begins. murder or attempted manslaughter. A victim of a serious offence will

. . e considered a vulnerable witness in civil as well as criminal
We intend to seek comment on the bills from as man roceedings relating to that offence.

people as are interested, including those who responded to tReA witness who has been subjected to threats of violence or
discussion paper on rape and sexual reform options that thetribution in connection with the proceedings (whether civil or
government issued last year. We have already consulted tlsgminal) or who has reasonable grounds to fear violence or
writer of that paper (Liesl Chapman) about the bill, and will retribution in connection with the proceedings will also now be

. . L lassified as a vulnerable witness, as will a witness who, in the
continue to consult her about it. We also invited commen pinion of the court, is at a special disadvantage because of their

from members of the public and from relevant interestircumstances or the circumstances of the case, other than those
groups, including the judges, the Courts Administrationalready described.

Authority, the Director of Public Prosecutions, the ODPP  The Bill provides that if a witness is vulnerable:

Witness Assistance Officers, SAPOL, the Law Society of - adefendantin a criminal trial may not cross-examine
South Australia, the South Australian Bar Association, that witness in person;

. - - acriminal court may hear expert evidence about any
defence counsel in particular who we value so much, the physical or mental disability of the witness if it thinks this

Aboriginal Family Violence Legal Service, the Aboriginal necessary for a proper assessment of that witness's evidence;
Legal Rights Movement, the Legal Services Commission, - acriminal court may take an audio-visual record of the
community legal centres, the Commissioner for Victims’ evidence of the witness; and _ o
Rights, the Victim Support Service Incorporated, Business - _acivil or criminal court may admit an official record

d Professional Women SA. Children in Crisis. the Depart- of the evidence of that witness given in an earlier criminal
an - i - - ’ - p proceeding and may relieve that witness of an obligation to
ment for Families and Communities (including the Office for give oral evidence in the current one.

Women and the Child; in fact, | think that office may have  Warnings about the uncorroborated evidence of children
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The Layton Report made several recommendations about judicial The Government has taken the sensible approach of installing
warnings about the uncorroborated evidence of children. these facilities in courts where they are most in demand, with a view

At present, the Act does not prohibit warnings about lack ofto extending them to other courts if it becomes impracticable to list
corroboration. Instead it says that except where an Act requires igases that need these facilities in those courts, or if the demand for
the judge is not obliged to warn the jury that is it unsafe to convictthose facilities becomes too great.
the accused on the uncorroborated evidence of the complainant, and The problem with the current legislation is not so much a lack of
that a judge in a criminal trial is not obliged to warn the jury that it authority to make these special arrangements but that they may be
is unsafe to convict on the uncorroborated evidence of a child if thenade at the discretion of the judge even when the witness is a
child gave sworn evidence. vulnerable witness in a criminal proceeding, albeit that for such a

One recommendation was for the law to be changed to say thatitness the court is obliged to determine whether an order for special
corroboration is never to be required of the evidence of a childarrangements should be made before the evidence is taken. In
witness, whether sworn or unsworn. But that would produce ameaching that determination, the judge may examine the vulnerable
unacceptable result; it would give greater credibility to the sworn omwitness about the disadvantage asserted in giving evidence in open
unsworn evidence of children than to the sworn or unsworn evidenceourt and allow argument about whether special arrangements will
of adults, for which corroboration may sometimes be required. unduly prejudice the defendant’s case.

Instead, the Bill amends the Act to stop judges warning juries that It is possible, therefore, under current section 13, for a judge to
it is unsafe to convict upon the uncorroborated sworn evidence of deny a child victim in a criminal trial the opportunity to give
child unless the warning is warranted in the particular case and @vidence using special arrangements even though the facilities are
party has asked for the warning to be given. available. A case in point occurred in Victoria in May 2006e Age

The Layton Report also suggested that judicial warnings abouteported that a child who was the alleged victim of incest tried to
the reliability of the evidence of a particular child be permitted only commit suicide after a Victorian county court judge, acting under
under strict conditions, along the lines of a recommendation of théaws similar to those in South Australia, ordered her to appear in
Australian Law Reform Commission Report (No. 84). open court in front of the defendant, her father, to explain why she

The Bill takes this up by providing that if a judge does warn adid not want to give evidence in his presence and would prefer to
jury about the risks of convicting on the uncorroborated evidence ofestify using C.C.T.V. The judge questioned the child in detail in
a child, or otherwise comments on the evidence, that warning mustont of her father, despite her obvious distress and even though he
be the same as if for evidence given by an adult; that is, the judgkad accepted expert evidence that she was especially vulnerable and
must not say or imply that the evidence of the child is inherently lespotentially suicidal.
reliable than the evidence of an adult. There is nothing to stop this happening in South Australia.

Together, these amendments will prevent juries from beingndeed, our law technically requires it. The South Australian Court
warned to scrutinise the evidence of young children generally witfof Criminal Appeal, in the case @juestion of Law Reserved (No 2
special care or from being told that young children generally havef 1997) has said of section 13:
tendencies to invention or distortion. The Bill will permita judgeto  the court isnot to order that special arrangements be made
warn about the reliability of the uncorroborated sworn evidence ofjmyly because a request is made, even if such a request is made on
a child only where the defendant requests the warning and can shQynaif of a vulnerablewitness. 1 Parliament had intended to giveto
good reason, other than that the witness is a child, why the warning jtness the right to have special arrangements made, Parliament
is needed. _ could easily have said so. It has not said that.

Protection of witnesses _ If a request for special arrangements is made, the court must

Section 13(1) of the Act allows a court to order that the evidenc&onsider the request and any arguments put in opposition to the
of any witness in any proceedings be taken using special arranggsquest. It must consider whether any supporting material should be
ments,’ to protect the witness from embarrassment or distress, piquired and if necessary require it, and must consider whether any
from being intimidated by the atmosphere of a courtroom, or for aninquiry should be made of the witness in question by the court, and

other proper reason’. Such an order may be made as long as it Will necessary, make such enquiries. Granting a request for special
not prejudice any party to the proceedings or have the effect rrangements is by no means automatic.

relieving a witness from the obligation to give sworn evidence or to
submit to cross-examination or of preventing the judge or jury fromvuI
seeing and hearing the witness while giving evidence.

In passing this Bill, Parliament will show that it means to give
nerable witnesses in criminal proceedings an entitlement to have
Subsection (2) sets out a non-exhaustive list of examples eir evidence taken using a special arrangement or combination of
h pecial arrangements unless they don’t want to, or unless the court
special arrangements. . decides to dispense with special arrangements because the necessary
This Bill adds two examples of special arrangements to the nonggijities are not readily available and it is not in the interests of the
exhaustive list in section 13(2) and allows the court to order any,yministration of justice to make the special arrangements.

combination of special arrangements. - . . ;
One of the examples is the taking of an electronic recording Of In deciding to dispense with special arrangements, the court must

. i > - ook at how necessary or desirable they are for the witness to give
evidence outside the courtroom and its replay in the courtroom. Thg,ijence effectively or to minimise harm or distress to the witness.

Layton Report recommended that it be possible for all or som f : - :
p i / ; must look at the cost, inconvenience and delay in procuring the
evidence of a child witness to be electronically recorded outside %‘ecessary facilities or in adjourning the case to another court with

the courtroom before the trial proceeds and for it to be replayed t 2 h

the court during the trial in place of the child giving evidence in ose I‘acnfltles. It TUSt Iookﬁt the urgency of thfer?rocee_dlrllgs and

court, an arrangement that is especially useful in cases where the tr%lrlw_l_oht eAr ?gtor re e;/ant to. tt € Clrgumfstances. OI the particu atr tc ase.

takes place several years after the alleged offence. The new example ' N€ ZA\CLOES not permit an oraer or special arrangement to be

of a special arrangement added by this Bill will allow this to happen.n2de if this would be to relieve a witness from the obligation to give
The other example, also recommended by the Layton Report, wiff /o evidence or to submit to cross-examination, or to prevent a

f ; ! f ; ; . dge or jury from seeing or hearing the witness while giving

allow disabled witnesses to give evidence by unconventional meant® . . v

if that would facilitate the taking of that evidence or minimise the ei 'ﬂfg?ﬁe ;nﬁng][ ;ﬁ;‘;’}'&i;g%ﬁ&ﬁgﬁ%gﬁz %‘;}E’r&’:ﬂﬁi g;?t ?gfh

witness’s embarrassment or distress. Although a court could alrea . b J = T

use its inherent powers to do this, conferring authority by statute wil :TVEL%SZYSI 'zgitceele;r',s(ﬁ%gggsméiﬁgﬁgogéﬁﬂgﬂi ?e ::?Cngcre%nogdoéf

encourage disabled witnesses to give evidence by removing a p L - : )

doubt abgout the court's ability to ac?:ommodate the}(ljisability. 9 #ansmission also shows any person accompanying the witness for
Both these kinds of arrangements, and the taking of evidence i mOtlonaleUpp%rt. .:‘t.provwljgs further thc?tfa sdpea?l arrangement

a remote room by closed circuit television (C.C.T.V.), could be mad euasrtinnoiheewlﬂgegsl V\IItI’IEII\:eOUiVirE)reeVVeigter?cee endant from seeing or

under section 13 of the Act. Arrangements for the pre-recording o 9t . gving . -

children’s evidence and using unconventional means to take the The Bill also retains the requirement for judges to warn juries not

evidence of disabled witnesses have to date not been made routind®/draw adverse inferences from the fact that special arrangements

because not all courts have the necessary facilities. That is not'¥\ve been made or to allow those arrangements to influence the

defect in the legislation but a matter of court resources. The cost d¥€ight to be given to the evidence.

adding C.C.T.V., remote rooms, separate access and waiting rooms The Layton Report recommended that the law:

for vulnerable witnesses, and audio visual recording and playback allow the court to permit expert opinion evidence to be givenin

facilities to all courts, is high and, in some courts, is not cost-any civil or criminal proceeding in which abuse or neglect of a child

effective. isalleged . . . That such amendment specifically permits evidenceto
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be given regarding any capacity or behavioural characteristics of protect the complainant fromthe effects of direct confrontation with
a child with a mental disability or impairment. the alleged offender who wishes to cross-examine personally.

The Bill makes an amendment to this effect that has a slightly The Bill takes an approach that is similar to the Victorian
wider application than contemplated by the Layton Report. lilegislation, although it has a wider application. It will prohibit a
provides that in a civil or criminal case (including, but not confineddefendant from guestioning in person a victim or alleged victim of
to, cases of child abuse and neglect), where a vulnerable witneg offence to which the proceedings relate. An offence to which the
(whether a child or an adult) suffers from a disability and the courtoroceedings relate is an offence of contravening or failing to comply
thinks it necessary or desirable to help the court to assess thvith arestraining order or a domestic violence restraining order, or
witness’s evidence, it may admit expert evidence explaining the@ serious offence against the person. A serious offence against the
nature of the disability, any behavioural characteristics associatg@erson is defined as an offence of attempted murder or attempted
with it and any aspects of the disability that are relevant to a propemanslaughter, a sexual offence, an offence of causing serious harm,
assessment of the witness’s evidence. an offence involving an unlawful threat to kill or endanger life, an

This amendment is not designed to allow the admission of expefffénce involving abduction, an offence of stalking, or an attempt to
evidence to challenge the credibility of the witness or to change th60mmit, or assault with intent to commit any of these offences.
law on this topic as expressed by Chief Justice King in the case of The prohibition on cross-examination in person will apply,
Rv Cin 1993. Nor is it designed to allow or facilitate the admission therefore, not only in criminal cases but in civil cases related to the
of expert evidence as to the ultimate issue (for example, of whethejffence of which the witness is the victim or alleged victim. Without
a child has been abused or not). Itis aimed at making it easier for tH&lis extended application, a defendant who has been prevented from
judge and jury to interpret a disabled witness'’s evidence. cross-examining the victim in person in a criminal trial may cross-

The Bill also provides that where the native language of a withes§X@mine the victim in person in later civil proceedings, such as
is not English and the witness is not reasonably fluent in English, theliminal injuries compensation proceedings. .
court may receive expert evidence about any difficulty that may be An unrepresented defendant who wishes to cross-examine a
caused by the witness giving evidence through an interpreter. Sonyg!Inerable witness must do so through counsel. The court must warn
Aboriginal languages, for example, do not translate easily intghe defendant of this limitation on his or her trial entitlements and
English, and vice versa, because one language does not describ@gure that he or she has had a reasonable opportunity to engage
concept familiar to the other. It is important that the court and the"ounsel before the evidence is taken.

jury appreciate this when listening to the witness giving evidence and _fa self-representing defendant engages counsel solely for cross-
when evaluating that evidence. examination, the court must warn the jury that this is routine practice

Cross-examination of victims of certain offences under this provision and that no adverse inference should be drawn

A defendant to criminal charges may choose to represent himseagamSt the defendant for not conducting the cross-examination

or herself at trial, and will then question witnesses in person insteal ersonally. ; -
of through counsel. Sometimes unrepresented defendants crosgs 'Ir'he tsiﬁroic)'u*ittzooégesg'tlt'];'g%nﬂﬁré@é@'eﬁeé‘a;’éc%seggj who
examine their alleged victims with personal animosity and in p

: : ishes to cross-examine an alleged victim is entitled to legal
ggﬂ‘:ggltatl'r?geaégqaﬂ}%ergggéwgﬁig ntcc))t ?riinggéagev:/fitﬁgggtﬁab ssistance for counsel, subject to the same conditions and cost-

; : covery procedures as a person granted assistance under that Act.
fgg?:gg:ﬁ:d t;? tﬁig? reason for a defendant choosing not to portantly, the amendment will ensure that an unrepresented
: . . L defendant who refuses or declines legal assistance to cross-examine
In such cases, the court, in allowing cross-examination in persor yyinerable witness cannot later challenge the fairness of the trial
can appear to be giving the defendant free rein to settle a grudge g4y |ack of legal representation.
gratify a desire to cause or prolong distress, and can seem itself 10 Thege provisions will not remove a defendant’s right to represent
be an instrument of injustice. Often a defendant will see a judge'ymself or herself nor remove a defendant’s right that prosecution
attempts fo constrain his or her efforts at cross-examination agimesses be cross-examined. They simply stop the accused person
compromising judicial neutrality and may appeal the verdict on this. oy, conducting such cross-examination in person.
ground. . . . . Court’s power to make an audio visual record of the evidence
A notorious Australian example is tiiaf case in New South o yyinerable witnesses
Wales where the defendants in a rape trial discarded counsel so that |, 5oyth Australia, written transcripts are the only record of a
they could cross-examine the complainant personally, with the aifyeson's evidence in a trial. Vulnerable witnesses may give evidence
0; Ihumlllatlng "E‘.”d {ﬂt'm'dat'”g her, T':.'S resulted in t?e enactmentremotely by C.C.T.V., but no audio visual record is kept.

Orlaws preventing the cross-examinaton In person of Complanants - a yyritten transcript is not generally as effective a representation
'S seéjual czselsgg%ectlon 294A dOf dthg N?]\{(\il: Soptglj Vl\éﬁla?(ljnal of a witness’s evidence as an audio visual record. In cases where the
rocedure Act 1986, as amended Dby th€rimnal Procedure  yjiness has given evidence for many days or weeks, the written

Amendment (Sexual Offence Evidence) Act 2003). transcript will run to many hundreds of pages and be difficult for a
Since then, Victoria has enacted special rules for the crossyry in a later proceedings to which that transcript is admitted as
examination of complainants in sexual cases and members of theiidence to read and assimilate.
families or the family of the accused in such cases (section 37CA " yitten transcripts can rarely capture a witness’s demeanour, and
Evidence Act 1958 (Vic), inserted by theCrimes (Sexual Offences)  gemeanour can be a good indicator of credibility. A court that admits
Act 2006). . ) ) awritten transcript as evidence of what a witness said in a previous
Laws in Australia, New Zealand and the United Kingdom proceeding may be more inclined to do so if it can also hear some
restricting or prohibiting the rights of unrepresented defendants teral evidence from the witness. In tBkaf case, where the witness
cross-examine in person share many features but are not identicalas not prepared to give oral evidence in the retrial, a refusal to
Inthe U.K., the court must first determine whether denying the rightadmit the written transcript would have destroyed the prosecution
to cross-examination in person will affect the quality of the witness’scase.
evidence, while the Australian and New Zealand models assume a Criminal courts need authority to take an audio visual record of
positive effect on quality. evidence in appropriate cases so that this record can form part of the
This Bill takes the best features of comparable laws elsewherefficial record, along with the written transcript, that a later court can
conforming with the Australian and New Zealand approaches. Iradmit as the evidence of that witness in its proceedings.
doing so, the Government endorses the reasoning of the Victorian The Bill allows a court in the original criminal proceeding, on the
Law Reform Commission, that: application of the prosecutor, to order that an audio visual record be
... provided there are other ways in which the complainant's ~ taken of a vulnerable witness’s evidence, as well as a written
evidence can effectively be tested (asthe Commission believesthere  transcript, if it has the facilities available to do so and it is otherwise
are), there can be no justifiable reason for subjecting the complain- practicable to do so. The aim is for this contemporaneous record to
ant to cross-examination by the accused. Confrontation with the  be available to be used as the witness’s evidence in a later related
accused and cross-examination are distressful enough without proceeding.
adding the element of direct personal (verbal) attack. Judicial The Bill also obliges a court to take a contemporaneous audio
control of cross-examination cannot provide systematic protection  visual or audio record of the evidence of a vulnerable witness if that
because of the inherent nature of the proceedings and the need for witness is a child complainant in a sexual offence proceeding and is
judges to remain neutral. And, even where judicial discretion is  of or under the age of 16 years, if that child’s evidence has not
exercised to prevent abusive or improper questioning, it cannot already been pre-recorded before trial by special arrangement. This
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means that there will always be an audio visual or audio record ofroceeding, or are scandalous or insulting, even though the question
the evidence of an alleged child victim, whether he or she gives thahay have some bearing on the case before the court. Such questions
evidence to the court in a separate hearing before the trial began oray not be disallowed or forbidden if they are about facts in issue,
whether he or she gives it during the trial itself. or about matters necessary to be known in order to determine

This part of this provision aims to minimise the impact of trial whether or not the facts in issue existed. The court may also disallow
delay on children who are the alleged victims of sexual offences. lor forbid questions that are indecent; and questions that are intended
is part of a Government initiative under which courts will have two to insult or annoy, or are needlessly offensive in form, notwithstand-
options for managing sexual offence proceedings when the allegedg that the question may be proper in itself. These laws apply to
victim is a child: either to fast-track the trial or to pre-record the civil and criminal proceedings.
child’s evidence. The Government will be working with the courts ~ There is evidence that these laws are not working to protect
to trial a fast-tracking system. The Bill provides the necessarchildren and vulnerable witnesses. THaf case, in New South
legislation. Wales, which, at that time, had similar laws to those in South

It is expected that courts will deal with applications for taking Australia, highlighted this. The Layton Report noted that many of
audio visual records to be made at the same time as applications fthre submissions to it about child witnesses in criminal trials:
special arrangements. . . . referred to the trauma of cross-examination by defence

The Government intends to equip selected courts with an audicounsel and made the point that such court processes can result in
visual recording capacity both for use during a trial and for pre-further abuse, betrayal and powerlessness.
recording, depending on demand. The Layton Report referred to examples in South Australian

The audio visual record is to be kept in the custody of the courtourts of very young children being cross-examined for up to five
and access to it restricted to the court officials responsible for ithiours, and to bullying tactics, trick questions and the deliberate use
custody. Otherwise, the court may authorise a person to take custody legal jargon or language that is too sophisticated for children to
of it or have some other form of access to it if they need to use it irunderstand.

a related proceeding that has commenced or is in contemplation. The Attorney-General's Department and the judiciary are

Access to an audio visual record taken under this section is to bgorking on a program of judicial education about children in court.
governed by this section alone. The accessibility of evidencerhat, however, is not enough. It is defence counsel, not prosecutors
provisions in theSupreme Court Act 1935, the District Court  and judges, who use these tactics. They do so under an all-too-clear
Act 1991 and theMagistrates Court Act 1991 do not apply. appreciation of the difficulties children experience in giving

Court’s power to admit evidence taken in earlier proceedings  evidence. The problem for judges is not so much a lack of appreci-

The Bill allows a court to admit as evidence an official record of ation of the difficulties children experience in giving evidence but
a witness’s evidence that has been given in an earlier criminal trigd concern that judicial intervention can so easily be the ground for
and to allow the court to relieve that witness from the obligation toa successful appeal, leading to a mistrial or retrial, which may have
give evidence in person in the later proceedings. The provisioeven worse consequences for the child than a failure to intervene.
applies only to witnesses who have died, or who have become too New laws about the kinds of questions counsel may ask in a
ill or infirm to give evidence, or have not, after diligent search, beercriminal trial came into effect in New South Wales in June 2005 (in
found, or who are vulnerable witnesses. theCriminal Procedure Further Amendment (Evidence) Act 2005).

This amendment will ensure, among other things, that prosecuFhese laws let criminal courts disallow as improper questions that
tions do not fail and that people who have committed crimes do no&re (among other things) misleading, unduly offensive, racially
escape liability because a key witness is not available or prepared ftereotypical or put in a belittling, insulting or inappropriate tone,
give evidence again at a re-trial. and oblige the court to disallow an improper question or inform the

The example of a vulnerable witness was given publicity in thewitness that it need not be answered whether or not an objection has
Skaf case in New South Wales. Two brothers successfully appealdaeen taken to the question. The imposition of this obligation meets
a rape conviction on the ground that jurors had acted improperly bpbservations by advocates for child witnesses and alleged victims
independently investigating the scene of the alleged crime. Théhat judges are too often loath to check wayward counsel, and that
complainant declined to give evidence again because she hamlosecuting counsel may sometimes decline to object to improper
suffered such distress giving it in the original trial. She had everyguestions for fear that it may, wrongly, give the jury the impression
right and reason to decline but, without her evidence, the case agairtbt the prosecution is trying to hide something.
the accused would have collapsed. The New South Wales Parliament In July 2005, the Australian Law Reform Commissi#nl(.R.C.)
enacted legislation to allow a record of the victim’s evidence at theand the Law Reform Commissions in New South Wales and Victoria
original trial to be substituted for her oral evidence at the re-trial. Thgointly recommended that the uniform Evidence Acts should set out,
legislation applied retrospectively to prevent these particular accusesk in the New South Wales legislation, a more comprehensive and
from escaping prosecution. detailed list of questions that are inappropriate; and that the laws

This Bill will let a later court, if the evidence is relevant to its should apply not only to criminal but to civil proceedings; maintain
proceedings, admit as evidence in those proceedings an officighe court’s discretion to disallow improper questions when they are
record of evidence given in a criminal trial by a vulnerable witnessasked of ordinary witnesses; and oblige the court to disallow such
or by a witness who, by the time of the later proceedings, has diequestions when asked of child witnesses and witnesses with a
or become too ill or infirm to give evidence or cannot, after diligentcognitive impairment and, further, disallow confusing or repetitive
search, be found. questions and questions structured in a misleading or confusing way.

When the later court admits an official record, it may relievethe  In early 2006, the Victorian Parliament passed legislation
witness, wholly or in part, of the obligation to give oral evidence. requiring a court to disallow or warn a witness that he or she is not

The later court may be a civil or criminal court; it may be oblige to answer improper questions in cross-examination if the
conducting a retrial or proceedings that have no such link to thevitness is under the age of 18 years or cognitively impaired. The new
original proceedings, as long as the evidence constituting the officiadection 41FEvidence Act 1958 (Victoria) is in addition to its
record is relevant to those proceedings. traditional provisions forbidding scandalous or indecent questions,

Before admitting that record, the later court must have it editedjuestions intended to insult or annoy, and needlessly offensive
to exclude material that is irrelevant to or is inadmissible in thequestions.
proceedings before it for some other reason. This Bill replaces current section 25 of the Act with a provision

These provisions are not restricted to proceedings for sexuahat, like the Victorian legislation, will apply to any court proceed-
offences because a vulnerable witness to other kinds of proceedingsy. It requires a court to disallow an improper question put to a
may be under extraordinary stress giving evidence at that trial angitness in cross-examination and to inform the witness that the
as disinclined to give that evidence again at a re-trial as the victinguestion need not be answered. Unlike the Victorian legislation,
in the Skaf rape trial. Examples are children who give evidence ofhowever, it does not leave a discretion in the court to disallow
witnessing a traumatic event such as a murder or suicide, or adulisproper questions asked of witnesses who are not children or
who fear violent retribution if they give evidence once, let alonecognitively impaired. As a matter of principle, a question that is

twice. improper should be disallowed, whatever the characteristics of the
Disallowance of improper questions person being questioned.
The Bill also changes the way courts can protect witnesses from  The Bill defines an improper question along the lines of the New
inappropriate questioning by counsel. South Wales legislation, just described, and includes safeguards

At present, a court may disallow or forbid in cross-examinationagainst the inhibition of rigorous and relevant cross-examination
questions that are irrelevant, vexatious and not relevant to thearried out properly. It provides that a question is not disallowable
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through impropriety simply because it challenges the truthfulness of Before allowing an out-of-court statement to be admitted in this
the witness or the consistency or accuracy of any statements maday, the court must satisfy itself, having regard to the circumstances
by the witness, or because it requires the witness to discuss a subjéciwvhich the statement was made, that the statement has sufficient
that could be considered to be distasteful or private. probative value to justify its admission, and that the protected
When determining whether a question is improper, the court igvithess has been called, or is available to be called, to give evidence,
to have regard to a range of relevant factors: the age, personality abéless the court has exempted him or her from giving evidence
education level of the witness; any mental or physical disability tooefore the court. )
which the witness is subject (mental disability being defined to  There is no such exemption under the current Act. The proposed
include intellectual disability); the witness’s ethnic and cultural €xemption is designed to make section 34CA work as originally
background; any other relevant characteristics of the witness; thistended, so that the court has the best possible available evidence
context in which the question is put, including the nature of thebefore it, even if that is hearsay evidence, when there are good
proceedings and, if they are criminal proceedings, the nature of th@asons for a young child or mentally-disabled witness not to have
offence to which they relate; and any relationship between théo give evidence directly to the court.
witness and a party to the proceedings. Under the Bill, a court may exempt a protected witness from
Statement of protected witness giving evidence on any of these grounds: that the court is satisfied
A court will not usually admit evidence from a person of what tat cross-examining the witness is unlikely to elicit material of
another person has said out of court as the evidence of that othg{/Stantial probative value or material that would substantially
person if it is possible for that other person to give oral evidencdécduce the credibility of the hearsay evidence; that the court is
atisfied that the protected witness is unlikely to be able to give a

g]? 285'& di';eﬁggrtsoa;hﬁ fﬁ: rébx\rlthﬁtegg slto R?msg)éiggnpgrsgnpgs%u oherent account before the court of the matters to which the hearsay

: ; ; idence relates; or that the court is satisfied that there is a substan-
charged with an offence is entitled to have the charge proved by thg/!%¢ ’ - .
best evidence available, and the direct evidence of person A is bett ?alrgfl? tg‘aal‘ltég‘ig’r‘?teecée%‘gggg%%‘]f‘é?gI?hseuéfc?rrrt“emal or emotional
than person B’s recollection of what person A said. : give evi urt.

- ) . In a jury trial where a court has exempted a protected witness
If a court makes an exception to this rule and allows As evidencg, gi\}ing evidence in court, the judge ?nust w%rn the jury that

to be given by means of B telling the court what A said to B, it will o4 e ki ; ;
) - - ' ence of this kind (that is, hearsay evidence) may not be as
usually require A to be available to be cross-examined on thal,izple as original evidence.

statement. The principle is that a defendant should be able to test a These amendments are needed to ensure that people who commit
\év\'/tiggﬁig meglldhegvceebégré)u%gncross-examlnatlon, however thacErime do not escape liability simply because of the youth or mental
y g ) disability of the victim or a key witness. The A.L.R.C. recently

Some time ago, the Act was amended to codify that exception fojjentified this topic as needing uniform treatment in Australia. It
complaints of young children about alleged sexual offences. The aifointed out that:

was to facilitate the proof of sexual offences against children. the admission of a child's out-of-court statement can

Section 34CA allows a court hearing a charge of a sexual offenCgeserve the child's account at an early stage, making it a reliable

against a young child to admit a record of the child’s complaint aboug,, m of evidence. and could reduce the stress and trauma on the

the alleged offence to another person, out of court, to prove the truthi|§ of testifying' in court.

of the facts stated in the complaint, without the child having to give ™™, 5o tion 34CA, South Australia had attempted to achieve this.

that evidence at trial, as long as the child is available for crossyyg il should remedy the defects in that section. | note that the

examination. i _ rovision enacted by Victoria in 2006 allowing a court to admit
Unfortunately, section 34CA s rarely used. The courts have he@vidence of previous representations of child complainants of sexual

that if a young child cannot remember making [the complaint] orgffences (section 41Bvidence Act 1958 (Victoria)) still requires

is inarticulate in the witness box’, he or she is not, for the purposgne child to be available to give evidence. That law may encounter

of this section, available for cross-examination, and the complainghe same difficulties that have beset section 34CA in South Australia.

can't be admitted into evidence. Without that child’s evidence, the  Eyidence in sexual cases generally

charge may be impossible or difficult to prove. By the time of trial, e Bill renames section 341 of the Act, renumbers it to become

a very young child may have forgotten the incident or, if it Wasgection 34L, and makes minor revisions to its language. It also

traumatic, therapeutically encouraged to forget it. In these casege|etes subsection (6a) from that section and includes it, in a slightly

although the child’s out-of-court statement immediately after theitterent form, in the new section 34M (Evidence relating to
event will be the best record of the child’s memory of it, that complaint in séxual cases).

statement cannot be admitted into evidence, and the very inability ' £\iqence relating to complaint in sexual cases
to remember the events that prevents the child's out-of-court e aarsayrule is that a court may not admit, as evidence of the

statement being admitted into evidence will also prevent the chil p h
giving evidence directly. In these circumstances a court determinin uth of what a person said, evidence from someone else about what

; . ihat person said to them out of court.
gc?:girr%[eoﬁft ?r?gggdoih%syg gggeghrlllgyr?%{ gfgﬁ ::Qrizrtéhgoﬁn”d For sexual offences, however, a court may admit evidence of a
. o o . - person'’s report of the offence to someone else that was made out of

The Bill deletes section 34CA and replaces it with a provisioncqt if that report was made at the first possible opportunity after
that allows a court to admit hearsay evidence about a protectgfle glleged offence occurred. This is called evidencé of recent
witness’s out-of-court statement from the person to whom it wagomplaint'.
given, to prove the truth of the fact contained in the statement orto ¢ 5 ymitted, the judge must tell the jury that it may not treat this
support the credibility of the protected witness, and to allow the court,iqence as bearing on the truth of the matter, but rather as going to

to exempt a protected witness from the requirement to be availabig,e credibility or consistency of conduct of the complainant. This is
to be questioned about that statement in certain circumstances, t wn as &Crofts direction.

I will discuss later in this report. The provision does not derogate

from any discretion the court may have to exclude evidence that 'ﬁwelzg;ﬁ;r)?a\i,\%snf ?g;%gg&a%’ t;ent\éwtsﬁg Ctgﬁr?lifg;} %gtﬂ :(rj]r(;\?t %T/?d\évggg

admissible in this way. _ _ of the complainant's out-of-court report of the offence because it was
A protected witness is a young child (already defined by the Acot sufficiently* recent’, the judge must direct the jury that the delay

as a child of or under the age of 12) or someone who suffers a menta{yst be taken into account when they assess the alleged victim's

disability that adversely affects his or her capacity to give a coherentredibility and consistency of conduct. This is known akitoy

account of his or her experiences or to respond rationally tQjjrection.

questions. For these purposes mental disability’ includes an  aso, if there is a long delay in reporting the offence and giving

intellectual disability. ~ notice of that report to the accused, the judge must warn the jury that
It does not matter whether the out-of-court statement is ds it dangerous to convict the accused on the evidence of the
complaint of an offence or any other kind of statement. complainant because the delay has put the accused at a forensic

It does not matter whether the person who gave the out-of-coudisadvantage. This is known akangman warning. It is dealt with
statement is the victim of an offence to which the proceedings relati another part of this Bill.
or any other kind of witness, as long as he or she is a young child or The law of recent complaint, with its implications for a victim’s
suffers a mental disability of the kind described. It does not mattecredibility, is based on outdated notions of the behaviour of victims
whether the proceedings are criminal or civil, albeit that thisof sexual assault, particularly child victims. The directions that a
provision will mostly be used in criminal cases. courtis required to give the jury, of themselves and together, can be
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confusing, may be unrealistic because juries may still treat theexual offence reporting the allegation to a particular person at a
evidence as going to the truth of the matter, are applied inconsisterparticular time; and that it is the jury’s job to determine what
ly because judges identify delay in different ways, and maysignificance, if any, should be given to the evidence of that report in
encourage juries to acquit. the circumstances of the particular case.
South Australia tried to overcome problems with warnings about  Direction relating to delay where defendant forensically
the significance of a delay in reporting a sexual offence by legislatinglisadvantaged
(in section 341 of the Act) that if, in a trial of a sexual offence, there  When there is a long delay in reporting a sexual offence, and that
is a suggestion that the alleged victim failed to report it or delayedielay has caused a forensic disadvantage to the defendant, that fact
reporting it, the judge must warn the jury that that failure or delayshould be pointed out to the jury. However, the current law goes
does not necessarily mean the allegation is false, and tell the jury thairther than that. Under tHeongman principle, the court must warn
the alleged victim could have valid reasons for failing to report thethe jury to treat the evidence of the complainant with caution when
offence or delaying reporting it. there has been a long delay in reporting a sexual offence, regardless
Section 34l does not stop a judge makirigiboy direction when  of whether that long delay has caused a forensic disadvantage to the
an alleged victim does not make what is regarded as a recentfefendant, and regardless of whether in every other respect the
complaint of a sexual offence. In such cases, the judge must tell thevidence of the complainant requires no special scrutiny. In effect,
jury that the delay in reporting the offence is a matter to which theythe law assumes that a long delay in reporting a sexual offence will
can have regard when assessing the alleged victim’s credibility. have an adverse forensic effect in every case and indicated some
Because section 341(6a) of the Act confines the admissibility otinreliability on the part of the complainant.
out-of-court reports of sexual offences to recent' reports, Whenever d.ongman warning is given, the jury hears that it
Kilby/Crofts directions are too often given without the jury having would be unsafe or dangerous to convict the defendant. If a jury
heard evidence from the complainant as to why and to whom he drears a warning in those terms itis highly likely to acquit, especially
she reported the offence and why he or she reported it at thattit follows a Kilby/Croftswarning in a case where no evidence has
particular time and not earlier. been given to explain the delay.
The defence can make a tactical decision to ask the complainant There is no settled judicial authority about what constitutes a
when he or she reported the offence but not to ask questions abotlay long enough to invokelabongman warning about the dangers
it, so that the complainant has no opportunity to explain any delayof conviction in a sexual assault trial, because each case is different,
That leaves the jury wondering why the prosecution has offered nbut the average threshold appears to be about four years.
evidence to explain it when it hears the defence address on delay This Bill abolishes thé.ongman warning as it applies to sexual
followed by a warning from the judge that the delay has a signifi-cases. Itinserts a new requirement for a jury direction in such cases
cance to the complainant’s credibility. The effect must be tothat takes the approach that a judge considering whether to give a
encourage a belief that that the prosecution has something to hidengman warning in a sexual case should examine the delay,
and that the complainant should not be believed. however long, in the light of any asserted forensic disadvantage to
As Ms Chapman pointed out in her discussion paper, secthe defendant, and determine whether the delay (again, however
tion 341(6a) of the Act does n6t challenge the underlying rationaldong) caused the defendant that disadvantage.
for the common law approach to complaint evidence in sexual It requires a trial judge, if of the opinion that the period of time
assault cases. Many people, including members of the judiciary, hatbat has elapsed between the date of the alleged offending and the
expressed disquiet about that rationale.” There is a need for reforhate of trial has caused the defendant a forensic disadvantage, to
of this law. explain to the jury the nature or likely nature of that disadvantage
In October, 2006, the Tasmania Law Reform Institute recom-and direct the jury to take that disadvantage into account when
mended that the law prohibit trial judges from giving a direction thatscrutinising the evidence.
a delay in complaint may be indicative of fabrication’. In doingso  In giving this direction, the trial judge may caution the jury about
it referred to a similar approach adopted by the Australian, Victorianthe specific effects the disadvantage had on the ability of the
New South Wales Law Reform Commissions, and cited the Newlefendant to mount a defence in this case but must avoid generalised
South Wales Legislative Council Standing Committee on Law andind non-specific warnings and, in particular, must not use the phrase
Justice’'s criticism of theCrofts direction as encouraging a ‘dangerous or unsafe to convict'.
stereotypical view that delay is invariably a sign of the falsity ofthe  The provision does not refer to a delay in complaint, because that
complaint.’ is not the proper focus of the jury in these cases. This amendment,
Australian States and Territories and law reform commissiongogether with the amendments as to evidence relating to complaint
have recommended various ways of replacing these warnings sexual cases, will stop the jury being warned that a delay between
because, taken one by one or together, they are not achieving thdfire offending and trial makes the complainant’s evidence inherently
aims. The principle behind those reforms is clear—that it should notinreliable.
be assumed or suggested to a jury that a delay in reporting a sexual Directions relating to consent in certain sexual cases
offence necessarily means that the complainant is lying, and that, The Criminal Law Consolidation (Rape and Sexual Offences)
indeed, juries should understand that there are often legitimatamendment Bill 2007 introduces a definition of consent to sexual

reasons for not reporting a sexual offence for some time. activity that applies to any sexual offence of which consent is in
This Bill deletes section 341 of the Act and replaces it with a newissue. The definition includes a non-exhaustive list of examples of
provision (section 34M) that: circumstances in which a person is to be taken not to freely and

expressly abolishes the common law on the admissivoluntarily agree to sexual activity; in other words, circumstances
bility of recent complaint in sexual cases, including the in which the victim has apparently consented but the consent is not
Kilby/Crofts directions; a proper or real consent.
forbids any suggestion or statement to a jury thatthe  This Bill complements those provisions by requiring a judge in
timing of the reporting of a sexual offence has an inherenta jury trial of a sexual offence in which consent is an element, and
significance for the complainant’s credibility or consistency to the extent that it is relevant to the circumstances of the case, to
of conduct; and direct the jury that a person is not to be regarded as having consented
allows the admission of evidence of a complainant’sto a sexual act just because the person did not say or do anything to
initial report of a sexual offence, if relevant, whenever thatindicate that the person did not consent; or the person did not protest
occurred. That evidence may include evidence about whear physically resist; or the person did not sustain a physical injury;
the report was made and to whom, its content, how thedr on that occasion or an earlier one, the person had consented to
complaint was solicited, why the complainant reported theengage in a sexual act (whether or not of the same kind) with the
alleged offence to that person at that time and why theaccused person or someone else.
complainant did not report the alleged offence to someone By defining consent in this way, and requiring the judge to direct
else at an earlier time (if relevant). the jury so that it cannot misinterpret evidence about the conduct of
When admitting such evidence in a trial before a jury, the judgghe alleged victim to infer consent when there was none, the
must give the jury specific directions about how to treat the evidencegmendments to th€riminal Law Consolidation Act 1935 and the
but is not bound to use a particular form of words in doing so. TheEvidence Act 1929 send a clear message about the limits of lawful
judge must direct the jury that this is hearsay evidence that may né€exual conduct.
be used as evidence of the truth of what was alleged; that the reason Sensitive material
it is admitted is to show how the allegation first came to light; that  As a general rule, a defendant is entitled to see and have a copy
there may be any number of reasons for the alleged victim of &f any material that the prosecution will adduce as evidence in his
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or her trial, unless the material is pornographic, in which case thlagistrate Court Act 1991 (section 51)) so that there can be no
defendant may inspect it but may not have a copy of it. In this waypublic access to sensitive material under these sections.
defendants can be fully informed of the case against them and ina The Schedule also contains further consequential amendments
position to defend it. to the provisions in th&@ummary Procedure Act 1921 that make an
Some images that are used as evidence in criminal proceeding®ception to the requirement for full disclosure of material that the
although not pornographic, are highly sensitive, in the sense thgarosecution intends to adduce as evidence in cases where that
their subjects might feel distressed if anyone other than thos@aterialis pornographic. These amendments replace the references
investigating, prosecuting or trying the case had uncontrolled acce$@ pornographic material with references to sensitive material, and
to them. An example is a photograph of a sexual assault victim’sefer to the sensitive material notice procedures to be established by
genitals taken by the sexual assault unit of a hospital for use dée insertion of Part 7, Division 10 of tHevidence Act 1929.
prosecution evidence. That is not a pornographic image, but the IN SUMMARY
victim may not want the system to allow or require the prosecuting  This Bill reforms the way judges warn and direct juries in sexual
authority to give the alleged offender a copy of it: that would be tooffence proceedings, reforms criminal procedures to reduce the
add insult to injury. Other examples are a photograph of a persoimpact upon children of delay in giving evidence of sexual abuse,
taken after the person’s death, an innocent image of a young chilgind substantively reforms the law of recent complaint and of the
that has been displayed on a pornographic website to lure otheffect of delay in sexual offence cases.
pornographers to the site, or a facial photograph of an alleged victim This Bill will also protect witnesses, especially children and
of a stalking or sexual offence. alleged victims of sexual offences of serious offences of violence,
None of the images described in these examples is pornographiom undue distress when giving evidence in court, and so improve
Under the current law, there is nothing to stop the defendant fronthe quality of their evidence. It puts into place some important
obtaining and keeping a copy of that material, from displaying it infecommendations about children and the courts by the Layton Child
his prison cell, from taking further copies or from sending it or Protection Review. It will ensure that appropriate spec.|al arrange-
showing it to others. Requiring the prosecuting authority to givements for taking evidence can be made when a witness is vulnerable.
unrestricted access to this material is a perverse outcome of rules tHiwill ensure that evidence is not treated dismissively or differently
were designed for fair play. simply because it comes from a child. It will make it easier for a
This Bill applies to any criminal proceeding, not just proceedingsdisabled witness to give evidence and ensure judges and juries
for sexual offences, and to all stages of such a proceeding. It restrict§'derstand how the disability affects the way this witness communi-
access by a defendant, or anyone else, to sensitive material createes With the court. It willlet courts hear evidence that is of the best
or obtained as part of a criminal investigation or prosecutionPOSsible quality because it is not contaminated by fear or distress,
Anything that contains or displays an image of a person is sensitivénd, When this is the best evidence available, admit hearsay evidence
material if the image is of a person engaged or apparently engag what a young child or mentally-disabled person has said about an
in a private act, or is of the victim or alleged victim of a sexual 2lleged offence and allow them to be exempted from having to give

offence or an offence of stalking, or the image is taken after th&Vidence in person. The Bill will shield alleged victims from
person's death. D Give greater aLihorty o the.court 1o protect witnesses from.
o S S e st actor ot ity e sy el - i o ot gt o
organs, pubic area. buttocks or female breasts evidence of a vulnerable witness, without that witness having to give
' . ’ A .. .the evidence in person, an official record of the evidence given by

The decision about whether something is sensitive material ighat witness in an earlier criminal proceeding in some circumstances.
made by the prosecuting authority. In criminal proceedings, they il let a criminal court take an audio visual record of a vulnerable
prosecuting authority is the Director of Public Prosecutions okyitness’s evidence so that it can be used in later proceedings as an
delegate, a police officer or anyone acting in a public official sfficial record of that witness’s evidence. It will ensure that access
capacity who is responsible for commencing and conducting thg, sensitive prosecution material is restricted to protect the privacy

proceedings. In criminal investigations, the prosecuting authority ignq dignity of the subject of that evidence.

a police officer or any other person acting in a public official = e gjj| will also preserve the accused person’s right to a fair
capacity who is responsible for conducting a criminal investigationgyia and ensure that these provisions work in a way that will not

The prosecuting authority may restrict access to sensitivgrejudice a jury against an accused.
material. It cannot, however, restrict access to sensitive material by | commend the Bill to Members.

a court or by a public official who reasonably requires access to it
for purposes connected with his or her official functions, or by the
person whose image is contained or displayed in the material. A
public official may be a judge, magistrate, or other person with
power to act judicially, a coroner, a police officer, a public servant
or a person classified by regulation as a public official.

When restricting access to sensitive material, the prosecuting
authority may set conditions of access. These conditions will let the
material be examined under supervision. The Bill establishes notice
procedures similar to those in the New South Wales Act.

Itis an offence to fail to meet those conditions of access.

Itis also an offence for anyone who creates sensitive material for
a prosecuting authority (such as a forensic photographer) or who
obtains possession of sensitive evidence from a prosecuting authority
in connection with a criminal investigation or criminal or civil
proceedings to allow access to the evidence, unless for the legitimate
purposes of the investigation or proceedings, or by permission of
prosecuting authority. A public official who has created or has access
to sensitive evidence for official purposes who allows access outside
those purposes will also be guilty of an offence. These offences carry
maximum penalties of $8000 or two years imprisonment or both.

The Bill provides that the court’s decision about access to
sensitive material that is in its custody is administrative and final and
not subject to any form of review. The court may also charge a fee,
fixed by regulation, for inspection or copying of sensitive material.
These provisions are identical to those in tBareme Court
Act 1935 regulating public access to evidence.

The Schedule to the Bill contains consequential amendments to
the provisions dealing with access to documents that are in the
custody of the court (section 1Epreme Court Act 1935 and its
equivalents in theDistrict Court Act 1991 (section 54) and the

EXPLANATION OF CLAUSES
Part 1—Preliminary
1—Short title
2—Commencement
3—Amendment provisions
These clauses are formal.
Part 2—Amendment of Evidence Act 1929
4—Amendment of section 4—Interpretation
The proposed amendments to this section insert the following
definitions:
mental disability;
serious offence against the person;
vulnerable witness.
5—Substitution of sections 12A and 13
12A—Warning relating to uncorroborated evidence
of child

The substance of current section 12A is restated in new
section 12A with a number of additions. The new section
provides that, if, in a criminal trial, a child gives sworn
evidence that is not corroborated, the judge must not warn the
jury that it is unsafe to convict on the child’s uncorroborated
evidence unless—

(a) the warning is warranted because there are, in the
circumstances of the particular case, cogent reasons, apart
from the fact that the witness is a child, to doubt the
reliability of the child’s evidence; and

(b) a party asks that the warning be given.

In giving any such warning, nothing may be said that
suggests that the evidence of children is inherently less
credible or reliable, or requires more careful scrutiny, than the
evidence of adults.
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13—Protection of withesses

New section 13 provides courts with powers to make
special arrangements for the taking of evidence of a witness
to protect the witness from embarrassment or distress, from
being intimidated by courtroom atmosphere or for any other
proper reason. The arrangements can be ordered if the
necessary resources are readily available and if the arrange-
ments would not cause prejudice to any party to the proceed-
ings.

Subsection (2) lists the sorts of orders that may be made,
subsection (3) provides that special arrangements may relate
to the whole of the witness’s evidence or only to particular
aspects of the witness’s evidence (such as, cross-examination
or re-examination) and subsection (4) sets out when such
orders may not be made. They may not be made if the effect
of the order would be—

to relieve a witness from the obligation to give
sworn evidence; or

to relieve a witness from the obligation to submit
to cross-examination; or

to prevent the judge, jury or defendant from
observing the witness’s demeanour in giving evidence.

If, inatrial by jury, a court makes special arrangements
for taking the evidence of a witness, the judge must warn the
jury not to draw from that fact any inference adverse to the
defendant, and not to allow the special arrangements to
influence the weight to be given to the evidence.

The section then proceeds to provide for the protection
of vulnerable witnesses (as defined in section 4 of the Act).
If a vulnerable witness is to give evidence in criminal
proceedings, appropriate special arrangements for taking the
evidence must, on application by the witness or the party
calling the witness, be made under this section.

The court may dispense with special arrangements on
the grounds that—

the facilities necessary for the special arrange-
ments are not readily available to the court; or

it is not in the interests of the administration of
justice to make the special arrangements.
13A—Cross-examination of victims of certain offences

New section 13A provides that a defendant is not to be
permitted to cross-examine a witness who is the alleged
victim of an offence to which this section applies in proceed-
ings relating to the offence unless the cross-examination is by
counsel. A defendant who is unrepresented in proceedings
must be warned of this limitation and be given a reasonable
opportunity to obtain the assistance of counsel for the
purpose. The section applies to—

a serious offence against the person; or

an offence of contravening or failing to comply
with a domestic violence restraining order under the
Domestic Violence Act 1994; or

an offence of contravening or failing to comply
with a restraining order under tf&mmary Procedure
Act 1921.
13B—Court’s power to make audio visual record of
evidence of vulnerable witnesses

New section 13B provides that if a vulnerable witness
who is a child of or under the age of 16 years and who is the
alleged victim of a sexual offence is to give evidence in
criminal proceedings, the court must order that an audio
visual record be made of the witness’s evidence before the
court (unless an order has already been made in respect of the
witness’s evidence under section 13(2)(b)).

For any other vulnerable witness giving evidence in
criminal proceedings, the court may, on application by the
prosecution, order that an audio visual record be made of the
witness’s evidence before the court if the facilities necessary
for making an audio visual record of the evidence are readily
available to the court and it is otherwise practicable to make
such a record.

The record is to be kept in the custody of the court and
may only be used and accessed as authorised by the court.

13C—Court's power to admit evidence taken in
earlier proceedings

New section 13C provides that, on application by a party
to civil or criminal proceedings before a court, the court has
discretion to admit an official record of evidence given by a

witness in earlier criminal proceedings if satisfied that the
witness—
has died; or
has become too ill or infirm to give evidence; or
has not, after diligent search, been found; or
is a vulnerable witness.

If the court admits an official record into evidence, it
may relieve the witness, wholly or in part, from an obligation
to give evidence in the later proceedings.
6—Substitution of section 25

25—Disallowance of improper questions

Proposed substituted section 25 provides that if an
improper question is put to a witness in cross-examination,
the court must disallow the question and inform the witness
that the question need not be answered. A question is
improper if—

it is misleading or confusing; or
itis apparently based on a sexual, racial, ethnic or
cultural stereotype; or
itis unnecessarily repetitive, offensive or oppres-
sive, or is 1 of a series of questions that is unnecessarily
repetitive, offensive or oppressive; or
it is put in a humiliating, insulting or otherwise
inappropriate manner or tone.
7—Insertion of heading to Part 3 Division 1
Itis proposed to divide Part 3 into 2 Divisions, the first being
headed "Miscellaneous rules of evidence in general cases".
8—Substitution of section 34CA
Section 34CA is to be repealed and a new section 34CA
substituted.
34CA—Statement of protected witness

New section 34CA provides that a court may admit
hearsay evidence of the nature and contents of a statement
made outside the court by a protected witness from the person
to whom the statement was made if—

the court, having regard to the circumstances in
which the statement was made, is satisfied that the
statement has sufficient probative value to justify its
admission; and

either—

the protected witness has been called, or is
available to be called, as a witness in the proceedings; or

the court exempts the protected witness from
giving evidence.

The section sets out the circumstances in which a court
may exempt a protected witness from giving evidence and
defines a protected witness as a young child or a person who
suffers from a mental disability that adversely affects the
person’s capacity to give a coherent account of his or her
experiences or to respond rationally to questions. If, in a trial
by jury, a protected witness is exempt from giving evidence,
the judge must warn the jury that hearsay evidence should be
scrutinised with particular care because it has not been tested
in the usual way.
9—Repeal of section 34l
Section 34l is to be repealed (but see new section 34L).
10—Insertion of Part 3 Division 2
This Division deals with miscellaneous rules of evidence
particular to proceedings in which a person is charged with
a sexual offence.

Division 2—Miscellaneous rules of evidence in sexual
cases
34L—Evidence in sexual cases generally

New section 34L is, in essence, the current section 341
relocated and renumbered and with current subsection (6a)
repealed. The proposed section also makes some minor
changes to the language used in the section to reflect current
drafting practice.

34M—Evidence relating to complaint in sexual cases

New section 34M abolishes the common law relating to
recent complaint in sexual cases; that is, the rule that
currently applies in relation to the giving ofalby or Crofts
direction, and substitutes a statutory scheme in its place. The
new section forbids the making of a suggestion or statement
to the jury that a delay in making a complaint etc is of itself
of probative value in relation to the alleged victim’s credibili-
ty or consistency of conduct. This reflects modern percep-
tions related to the reasons a complainant may choose not to
make a complaint at the earliest opportunity. Consequently,
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the section provides that evidence related to the making of a

complaint is admissible in certain trials. However, certain

directions and warnings must be given to juries in relation to

such evidence of the kind set out in the provision.
34N—Warning relating to delay where defendant
forensically disadvantaged

New section 34N abolishes the rule that currently applies
in relation to the giving of d.ongman warning, and substi-
tutes a statutory scheme in its place. The scheme effectively
modifies thelLongman warning as it relates to sexual
offences, and replaces it with a requirement that, if a forensic
disadvantage caused by a delay in the defendant becoming
aware of the charges he or she faces has occurred, the trial
judge must give the explanations and directions set out in the
provision to the jury. Previously, Bongman warning was
required to be in the form of a warning to the jury, warning
them of the fact that a conviction based on the relevant
evidence alone may be dangerous or unsafe. Those (or
similar) words or phrases are no longer to be used in the
giving of an explanation or direction under the proposed
section, reflecting the fact that those explanations and
directions may no longer take the form of a warning.

340—Directions relating to consent in certain sexual
cases

New section 34Q reflects proposed amendments to the
Criminal Law Consolidation Act 1935 to the rape and sexual
assault laws and, in particular, those amendments relating to
the issue of consent.

Consequent to those amendments, this proposed section
makes provisions related to the type of direction the trial
judge must give to the jury in relation to the consent given or
not given by the victim of the offence. In particular, the judge
must direct the jury that a victim is not to be regarded as
having consented to the sexual activity the subject of the
charge merely because the victim did, or did not do, the
things set out in the provision.
11—Amendment of section 591Q—Appearance etc by
audio visual link or audio link
The amendments proposed to this section are consequential
on the enactment of th&atutes Amendment (Domestic
Partners) Act 2006.
12—Insertion of Part 7 Division 10
Itis proposed to insert a new Division after section 67F of the
Act. This new Division will make provision for the manner

a public official who reasonably requires access to
the sensitive material for purposes connected with his or
her official functions; or

the person whose image is contained or displayed
in the sensitive material.

It is an offence for a person who is given restricted
access to sensitive material by a prosecuting authority under
this proposed section to contravene a condition of access with
a penalty of $8 000 or 2 years imprisonment.

4—Improper dissemination of sensitive material

New section 67J(1) provides that it is an offence for a
person who creates sensitive material for a prosecuting
authority, or obtains possession of sensitive material from a
prosecuting authority, in connection with a criminal investi-
gation, or criminal or civil proceedings, to allow access to the
evidence except—

for the legitimate purposes of the investigation or
proceedings; or

as may be authorised by the prosecuting authority.

Proposed subsection (2) provides that it is an offence if
a public official who creates, or obtains possession of,
sensitive material in connection with official functions, to
allow access to the evidence otherwise than in the course of
official functions.

The penalty for an offence against this proposed section
is a fine of $8 000 or imprisonment for 2 years or both.
13—Amendment of section 71B—Publishers required to
report result of certain proceedings
This proposed amendment moves the penalty provision from
subsection (2) to subsection (1) where it rightly belongs.
14—Transitional provision
This clause provides that the amendments made by Part 2 of
this measure to thEvidence Act 1929 apply to proceedings
commenced after the commencement of that Part.
Schedule 1—Related amendments

The Schedule contains related amendments to the following Acts:

Criminal Law (Legal Representation) Act 2001,
District Court Act 1991,

Magistrates Court Act 1991;

Summary Procedure Act 1921;

Supreme Court Act 1935.

Mrs REDMOND secured the adjournment of the debate.

in which defendants and other persons will have access to CRIMINAL LAW CONSOLIDATION (RAPE AND

sensitive material.
Division 10—Sensitive material
1—Interpretation and application
New section 67G contains definitions of words and

SEXUAL OFFENCES) AMENDMENT BILL

The Hon. M.J. ATKINSON (Attorney-General)

phrases used in this new Division, including the definition Ofob_tai_ned leave and intro_duced a bill for an act to amend the
a private act. Aprivate act is defined to mean a sexual act, an Criminal Law Consolidation Act 1935; and to make a related

act involving an intimate bodily function (such as using aamendment to the Child Sex Offenders Registration Act
toilet) or an activity involving nudity or exposure or partial 2006. Read a first time.

exposure of sexual organs, pubic area, buttocks or female
breasts.

2—Meaning of sensitive material

The Hon. M.J. ATKINSON: | move:
That this bill be now read a second time.

New section 67H provides that, for the purposes of thisThe bill is a result of the government’s review of South

new Division, anything that contains or displays an image of
a person isensitive material if—

Australia’s rape and sexual assault laws in 2006. The bill

the image is of the person engaged or apparentlfme”ds the Criminal Law Consolidation Act 1935 and makes

engaged in a private act; or

related amendments to the Child Sex Offenders Registration

- the image is an image of the victim, or alleged Act 2006 to deal with three of the topics raised by Liesl
victim, of a sexual offence or the offence of stalking; or Chapman: reform of the offence of persistent sexual abuse;

the image was taken after the person’s death.
Areference t@ensitive material extends to anything in

a prosecuting authority’s possession that the prosecutin
authority reasonably considers to be sensitive material.

reform of the offence of rape; and reform of the law on
severance of trials for sexual offence proceedings. It also
Befines sexual penetration to refer to both natural and

3—Procedures for giving restricted access to sensitive  surgically constructed female genitalia. The bill also makes

material

a minor statutory revision to section 76 of the act by deleting

. New section 67| provides that if, but for new its reference to section 64 of the act now repealed. | seek
Division 10, a prosecuting authority would be required 10 |eaye to insert the remainder of the second reading explan-

give unrestricted access to sensitive material, the prosecuti
authority has a discretion to give either unrestricted o
restricted access to the material.

?gtion inHansard without my reading it.
Leave granted.

A prosecuting authority cannot, however, restrict access  This Bill is a result of the Government's review of South

to sensitive material by—
a court; or

Australia’s rape and sexual assault laws in 2006. It is part of a
package of reforms that includes procedural amendments in the
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Evidence (Miscellaneous) Amendment Bill 2007, also introduced in  apparent agreement will not be taken to be consent to sexual activity
this sitting. if the person agreed only because force was applied to him or her or

The Government wishes to expedite the passage of this packageme other person; or because there was an express or implied threat
of reforms. These are consultative Bills that are being introduce®f such force, or because he or she feared the application of such
early in the session so that they can be left to lie on the table to alloiorce, or because there was a threat to humiliate, disgrace or
for consultation before debate begins. physically or mentally harass him or her or some other person.

We intend to seek comment on the Bills from a wide group of  The Bill also gives a non-exhaustive list of circumstances in
people, including those who responded to the discussion paper avhich a person will be taken not to have freely or voluntarily agreed
rape and sexual reform options that the Government issued last ye#w.sexual activity, and has therefore not consented to it.

We have already consulted the writer of that paper, Ms Liesl All these circumstances have been identified in court decisions
Chapman, about this Bill and will continue to consult her about it.in rape cases as vitiating consent. They include when the person is
We also invite comment from members of the public and fromunlawfully detained at the time of the activity, or if the activity
relevant interest groups including the judiciary, the Courts Adminis-occurs while he or she is asleep or unconscious, or if the activity
tration Authority, the Director of Public Prosecutions, O.D.P.P.occurs while he or she is so intoxicated (whether by alcohol or any
Witness Assistance Officers, SAPOL, the Law Society of Southother substance or combination of substances) that he or she is
Australia, the South Australian Bar Association, the Aboriginalincapable of freely and voluntarily agreeing, or if the activity occurs
Family Violence Legal Service, the Aboriginal Legal Rights while he or she is affected by an intellectual, mental or physical
Movement, the Legal Services Commission, community legaktondition or impairment of such a nature and degree that he or she
centres, the Victims of Crime Co-ordinator, the Victim Supportis incapable of freely agreeing. A person who is unable to understand
Service Inc., Business & Professional Women S.A., Children inthe nature of the act or who is mistaken as to the nature of the act will
Crisis, the Department for Families and Communities including thealso be taken not to have freely or voluntarily agree to it.

Office for Women and the Child, Youth & Women'’s Health Service, ~ Other Australian jurisdictions, the U.K., Canada and New
the Schools of Law at both Adelaide and Flinders Universities, theZealand have used similar provisions to clarify the bounds of sexual
Migrant Resource Centre of S.A., the Premier's Council for Womengconduct under the law. The approach taken in this Bill, like other
Uniting Care Wesley, the Women’s Legal Service S.A., Relationrecent Australian legislation, is based on a model proposed by the
ships Australia (S.A.), Stop Rape Now and Yarrow Place. Model Criminal Code Officers Committee.

BACKGROUND TO THE BILL The other Bill amending thEvidence Act 1929 will set out the

In early 2006, the Government asked Ms Liesl Chapman, akinds of directions a judge must give a jury about consent in sexual
experienced prosecutor now at the independent bar, to develajifence proceedings.
options for discussion on topics for reform of South Australia’s rape  Bdlief in consent

and sexual assault laws. _ _ _ The common law on belief in consent in rape is that a person
_Ms Chapman prepared independent reform options for discussiaselieves another to have consented to sexual intercourse if that belief
in five broad areas: was held honestly. It does not matter that the belief was mistaken or
- reforms to reduce the impact upon children of delayunreasonable. This is so because serious criminal offences are
in giving evidence of sexual abuse; generally for intentional wrongdoing. Guilt depends on proof of what
reform of the offence of persistent sexual abuse;  the person actually believed.
reform of the offence of rape; In some rape cases, however, it is clear that although the accused

reform of the law on whether juries can hear aboutperson honestly (albeit mistakenly) believed that the alleged victim
sexual offending by an accused upon other complainants; ancbnsented to the sexual act, the accused's mistaken but honest belief
reform of the law on complaint evidence in sexual- was quite unreasonable in the circumstances. Also, a belief in
assault cases. consent may be held honestly without the accused having so much
Her discussion paper was published in March 2006, and thas turned his or her mind to whether the other person consented or
Government invited comment from interest groups and the publichaving taken any reasonable steps towards ascertaining consent.

This legislation and the related amendments toEielence Act Many say this subjective approach is based on outdated and now
1929 to which | have previously referred are the product of thatinappropriate concepts of acceptable sexual behaviour, and should
consultation. be changed either by:
This Billamends th€riminal Law Consolidation Act 1935 and - abandoning the subjective approach in favour of an
makes related amendments to €teld Sex Offenders Registration entirely objective one, or
Act 2006 to deal with three of the topics raised by Ms Chapman: - retaining the subjective approach but allowing a
reform of the offence of persistent sexual abuse, reform of the defence of honest and reasonable mistake that must be
offence of rape and reform of the law on severance of trials, for disproved by the prosecution, or
sexual-offence proceedings. It also defines sexual penetration to refer - allowing a defence of honest mistake that is not
to both natural and surgically-constructed female genitalia. allowed in certain circumstances, and must be disproved by
The Bill also makes a minor statutory revision to s76 of the Act the prosecution, or
by deleting its reference to s64 of the Act, now repealed. - retaining the subjective approach and, rather than
AMENDMENTS TO THE CRIMINAL LAW CONSOLIDA- retaining a defence of mistake, expanding the meaning of
TION ACT 1935 reckless indifference to reflect contemporary standards of
Definition of sexual penetration acceptable sexual behaviour.

Under the current definition of sexual intercourse, which includes  In its decision irBanditt v The Queen [2005] HCA 80, the High
the sexual penetration of a person’s anus or labia majora, people witoburt examined the meaning of the expression reckless as to
have had surgery to construct or enhance a vagina or labia majovghether the other person consents to the sexual intercourse’,
(for example, victims of female genital mutilation or transsexuals) acknowledging the uncertainty of the law in this area. Callinan J
will not be considered to have been raped if someone has vaginglimmarised Australian and U.K. authorities thus:
sexual intercourse with them against their will. 105 . . . Western Australia, Queensland and Tasmania impose
The Bill redresses this anomaly by making it clear that sexuabbjective tests, so that an honest belief in consent will not negate
penetration of a person will include penetration of a surgically-criminal responsibility unlessit be reasonably held. Victoria adopts
constructed or enhanced vagina or labia majora. adtatutory test of awarenessthat the other person "isnot consenting
Substantive reform of the offence of rape or might not be consenting". South Australia has enacted a statutory
The Bill defines consent to sexual activity, redefines sexuaformulation asto the mental element of rape similar to [the N.SW(]
intercourse and reconstructs the offence of rape to refer to a61R(1). Section 48 of the Criminal Law Consolidation Act 1935
legislated definition of reckless indifference. (SA.)) asamended by Act No 83 of 1976, provides that the offence
What constitutes consent is made out by establishing knowledge of absence of consent, or
The Bill provides that a person is not to be taken to havereckless indifference as to whether the other person consents to
consented to sexual activity (which includes but is not confined teexual intercourse with him. In Egan, White J (with whom Zelling
sexual intercourse) unless he or she has freely and voluntarily agreaedd Mohr JJ agreed) said :
to the sexual activity. "Once it is clearly proved that she might not be consenting,
The Bill sets out some circumstances where, although a person then the man is recklessly indifferent if he presses on with
may have agreed to sexual activity, that agreement was not free and intercourse without clearing up that difficulty of possible non-
voluntary and the court will not consider it to be consent. A person’s consent. . .
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Upon receiving notice of the possibility of her non-consent,  An unlawful sexual act is an act that constitutes an offence of
he is put upon inquiry before he proceeds to intercourse." rape, unlawful sexual intercourse, indecent assault, gross indecency,
The High Court unanimously dismissed the accused’s appedlrocuring a child to commit an indecent act, use of children in
against conviction, holding that the accused was reckless igommercial sexual services, incest, or an attempt to commit any of
proceeding to intercourse because he was aware, from tHbese offences.
complainant’s previous rebuff of his advances, that there was arisk The new offence allows a course of conduct consisting of several
of non-consent. It held that it was not necessary for the prosecutionnlawful sexual acts to be charged and proved without the high
also to establish a determination to proceed with intercourseegree of particularity required if each act were charged as a separate
regardless of lack of consent. offence (for example, unlawful sexual intercourse). It also allows a
The court disagreed, however, on how the judge should explaifarticular unlawful sexual act that took place in that course of
‘recklessness to consent’ to the jury. The majority thought that: conduct to be charged in the same indictment as a separate sexual
It may well be said that "reckless’ isan ordinary termand one  ©ffence, butonly aslong as itis alleged with the usual particularity.
the meaning of which is not necessarily controlled by particular The defendant cannot be punished for the same conduct twice
legal doctrines. However, initsordinary Use, "reckless’ mayindicate ~ When convicted on the same indictment of the offence of persistent
conduct whichis negligent or careless, aswell asthat whichisrash ~ Sexual exploitation of a child and also of a separate sexual offence
or incautious asto consequences; the former hasan "objective’, the ~ against that child occurring as part of the offence of persistent sexual

|atter a"subjective’, hue. These considerations makeit inappropri-  exploitation of a child. _ o _
atefor chargesto juriesto do no morethan invite the application of Inreaching its verdict, the jury need not be satisfied of precisely
an ordinary understanding of "reckless’ . . .. when and where an unlawful sexual act occurred if it is satisfied

... Inthe present case, thetrial judge properly emphasisedthat ~ Peyond reasonable doubt that the act did occur at some time during
it was not the reaction of some notional reasonable man but thestate  the persistent sexual exploitation of that child by the defendant. Also,
of mind of the appellant which the jury was obliged to consider and all members of the jury need not be satisfied about the same unlawful
that this was to be undertaken with regard to the surrounding ~ Sexual acts by the defendant, as long as they are satisfied that more
circumstances, including the past relationship of the parties. than one occurred in the relevant time. _ ,

The South Australian law on rape requires proof of the accused's  Like the repealed offence, the new offence applies when the child
knowledge of lack of consent or reckless indifference as to consen Under the age of 17 years, or, if the adult is the guardian, school-
There is nothing wrong with that formulation other than that it leaveg1aster, school mistress or teacher of the child, under the age of 18

unstated the meaning of reckless indifference, which can caus)](j'?ars- This is called the prescribed age. If the child was at least
uncertainty. 6 years of age when the offence was alleged to have been commit-

Although respondents to the discussion paper were divided o d, itis a defence to prove that the defendant believed on reasonable

some aspects of consent reform, the majority thought a subjecti ounds that the child was at least the prescribed age. This _is the
approackl? acceptable if reckless indiﬂerjencé werg definedj morRame defence that applies to the charge of unlawful sexual inter-
broadly to capture situations where person is aware that the oth U{?‘e. ff, tains th . ity of life imori
person might not consent but goes ahead anyway, or does not give '€ New olience retains the maximum penalty ot lite imprison-
any thought to whether the other person consents (for any reason,~ . .
including self-induced intoxication), or does not take reasonable N focufs_smg ona cro]urse of co(;1du(cjt, the ofkfenc? sdtnkes a ba}iancs
steps, in the circumstances, to ascertain whether the other person een faimess to the accused and an acknowledgement that the
consenting. problems of describing with sufficient particularity events alleged
This Bill takes this approach. It requires the prosecution to prov 0 have occurred over long periods are as insurmountable a barrier
that there was an act of sexual intercourse, that the complainant d the successful prosecution of an offence of persistent sexual abuse
not consent to that act. and either that the accused knew t they are to the successful prosecution of a series of offences
complainant was not consenting or was recklessly indifferent as t arged separately. .
whether the complainant was consenting to that act of sexua| Joinder of charges against a person accused of sexual offences
intercourse or failed to take reasonable steps, in the circumstanc&Jainst more than one alleged victim

to ascertain whether the other person consented to the sexual Section 278(2Lriminal Law Consolidation Act 1935 permits a
intercourse. Judge to order a separate trial on of any count or counts on an
It then defines reckless indifference to sexual intercourse in awaifformation if of the opinion that the accused person may be
that indicates more than mere negligence or carelessness ﬁfJUded orembarrassed in his defence by reason of being charged
conforms with judicial interpretation of this concept a\N h more than one offence in the same information or that, for any

Reckless indifference as to consent to sexuai intercourse other reason, it is desirable to direct that an accused person should

defined to mean either that the accused realised the possibility thIl§ Otrrrl]ge;jti(s)ﬁparately for any one or more offences charged in an

the other person might not be consenting or that the accused did not This provision applies to all kinds of criminal proceedings.

give any thought as to whether or not the other person was consent- In prosecutions for sexual offences allegedly committed against

ing but proceeded to have sexual intercourse with the other persaqn : . -
regardless several different people, courts will often order separate trials even

. . if there is some cross-admissibility of evidence. This means that
Substantive reform of the offence of persistent sexual abuse nere yill be a different jury heari);1g the allegations against the
_ The Bill repeals the offence of persistent sexual abuse of a Chilgefendant that concern each separate alleged victim. None of these
in s74Criminal Law Consolidation Act 1935 and replaces itwitha  jyries will hear anything about the allegations against the defendant
new offence of persistent sexual exploitation of a child’. in respect of the other alleged victims.

The current offence of persistent sexual abuse was enacted to judges make these rulings to prevent unfairness to a defendant
overcome problems such as those identified by the High Courtin thghen they think there is a risk that, if evidence of the defendant’s
case ofSv the Queen and by the South Australian Court of Criminal similar conduct towards people other than the complainant in this
Appeal inRv S In that case multiple offences against the same chilctase is admitted, the jury will use evidence of that conduct to sustain
were charged as having occurred between two specified dates, eaghnding of guilt on the charge before them even though there is not
one being part of an alleged continuous course of conduct. Becaug@ough evidence before them to sustain such a finding beyond
the evidence given of the alleged course of conduct was NQdeagsonable doubt.
sufficiently related to the particular charges, in that the child could  gome say this demonstrates a lack of faith in the jury. Others say
notidentify particular occasions and link them with particular countsiy js reasonable for the court to anticipate and prevent prejudice to
an appeal against conviction was allowed and an acquittal entereg gefendant in a system of justice that is based on a presumption of
_The offence of persistent sexual abuse is rarely charged becaugfocence. In sexual cases, however, and particularly those where
it fails to overcome the very problem of particularity that it tried to a person is charged with offences against different children, it often
remedy. Children are still unable to identify precisely when the thregneans that a jury may not hear evidence about an alleged offence in

separate incidents of abuse occurred. its full context.
This Bill takes a similar approach to the one taken in the  This Bill makes an exception to the rules of joinder and severance
Queensland Criminal Code. of counts for sexual-offence cases, for which it creates a presumption

The new offence of persistent sexual exploitation of a child is tathat counts charging sexual offences by the same person against
engage in more than one unlawful sexual act with the child over different alleged victims that are joined in the same information are
period of more than 24 hours. triable together.
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The presumption may be rebutted, so that a separate trial may be
ordered for a count relating to a particular alleged victim, only if
evidence relating to that count is not admissible in relation to any
other count relating to any of the other alleged victims.

In determining the relative admissibility of evidence of a count
relating to one victim as to counts relating to another for the purposes
of ordering separate trials, the Bill provides that evidence relevant
to that count is admissible only if it has a relevance beyond mere
propensity.

The Bill also provides that in determining whether to exclude
evidence relating to a count on the grounds that its probative value
is outweighed by its prejudicial effect (a standard test for admissibili-
ty) the judge may not have regard to whether or not there is a
reasonable explanation in relation to the evidence that is consistent
with the innocence of the defendant or whether or not the evidence
may be the result of collusion or concoction. Both these matters are
for the jury to decide; the judge may not prevent the jury hearing
evidence for these reasons alone. Even if the judge thinks there is a
possibility that the evidence is, for example, the result of collusion
or concoction, he or she may not, all other things being equal,
exclude this evidence from the trial. The jury will hear it and, subject
to all the other evidence it hears, and appropriate direction from the
judge, decide what weight to give it.

The effect of this amendment will be to limit the circumstances
in which the court may sever counts of sexual offences so that they
are heard by different juries.

AMENDMENTS TO THE CHILD SEX OFFENDERS
REGISTRATION ACT 2006

The Bill amends th€hild Sex Offenders Registration Act 2006
so that the repealed offence of persistent sexual abuse of a child, as
in force until its repeal, and its replacement (the new offence of
persistent sexual exploitation of a child) are each offences for which
an offender is liable to registration under that Act.

In conclusion

This Bill declares and clarifies the legal boundaries of sexual
behaviour that were until now to be found in the case law only,
reforms the offence of persistent sexual abuse, and introduces a
presumption that counts of sexual offences in the same information
that involve several alleged victims should be heard together in the
same trial.

It will be complemented by procedural amendments in the
Evidence (Miscellaneous) Amendment Bill that amend th&vidence
Act 1929 to reform the way judges warn and direct juries in sexual
offence proceedings, reform criminal procedures to reduce the
impact upon children of delay in giving evidence of sexual abuse,
and reform the law on complaint evidence in sexual-assault cases.

| commend the Bill to Members.

EXPLANATION OF CLAUSES
Part 1—Preliminary
1—Short title
2—Commencement
3—Amendment provisions
These clauses are formal.
Part 2—Amendment of Criminal Law Consolidation
Act 1935
4—Amendment of section 5—Interpretation
This clause amends the definitionsakual intercourse in
section 5 of the Act to ensure that it includes penetration of
the vagina and includes surgically constructed or enhanced
female genitalia.
5—Substitution of section 48
This clause repeals the existing provision on rape and
substitutes new provisions as follows:
47—Consent to sexual activity

This clause provides that a person consents to sexual
activity (which expressly includes sexual intercourse) if the
person freely and voluntarily agrees to the sexual activity.
The provision then gives a list of situations in which a person
is taken not to freely and voluntarily agree to sexual activity
(although this list does not limit the circumstances in which
a person may be found to not freely and voluntarily agree to
sexual activity). t

ascertain whether the other person consents, is guilty of an
offence and liable to life imprisonment. Proposed subsec-
tion (2) defines the concept oéckless indifference for the
purposes of the provision.
6—Amendment of section 73—Proof of certain matters
This clause is consequential to proposed new section 47
(dealing with consent).
7—Substitution of section 74
This clause repeals section 74 and substitutes a new provision
as follows:

74—Persistent sexual exploitation of a child

Under this provision, an adult who engages in persistent
sexual exploitation of a child (defined as consisting of more
than 1 unlawful sexual act with the child over a period of
more than 24 hours) under the prescribed age is guilty of an
offence punishable by life imprisonment. Anlawful sexual
act is an act that constitutes or would, if sufficiently particu-
larised, constitute an offence against section 48, 49, 56, 58,
63B, 68 or 72, or an attempt or assault with intent to commit,
any of those offences. Thpeescribed ageis generally 17, but
is 18 if the adult is the guardian, schoolmaster, schoolmistress
or teacher of the child.

Where the child was at least 16 years of age when the
offence was alleged to have been committed, it is a defence
to prove that the defendant believed on reasonable grounds
the child was at least the prescribed age.

The prosecution is not required to allege the particulars
of the alleged unlawful sexual acts that would be necessary
if the acts were charged as separate offences and the jury is
not required to be satisfied of the particulars of the alleged
unlawful sexual acts that it would have to be satisfied of if the
acts were charged as separate offences. In addition, all the
members of the jury are not required to be satisfied about the
same unlawful sexual acts.

The provision also provides for the charging in 1
information of an offence against the provision and 1 or more
other sexual offences alleged to have been committed by the
defendant in relation to the child in the course of the persis-
tent sexual exploitation of the child. In such a case the
defendant may be convicted of all or any of the offences so
charged. If the person is convicted of both persistent sexual
exploitation and 1 or more of the other offences, the senten-
ces cannot be cumulative.
8—Amendment of section 76—Corroborative evidence in
certain cases
This clause deletes an obsolete reference.
9—Amendment of section 278—Joinder of charges
This clause amends section 278 to provide a presumption that
different counts of sexual offences involving different victims
that are joined in the 1 information are triable together and to
specify the circumstances in which a count may be severed.
The proposed amendment also makes provision with respect
to the exercise of the discretion to exclude evidence in such
a case.

Schedule 1—Related amendment t€hild Sex Offenders
Registration Act 2006

1—Amendment of Schedule 1—Class 1 and 2 offences
This amendment is consequential to clause 7.

Mrs REDMOND secured the adjournment of the debate.

EQUAL OPPORTUNITY (MISCELLANEOUS)

AMENDMENT BILL

Adjourned debate on second reading.
(Continued from 26 October. Page 1165.)

Mrs REDMOND (Heysen): First, | indicate that | will be
he lead speaker for the opposition on this bill, although |

48—Rape expect that a number of other members will wish to address
This clause enacts an offence of rape under which dhe issues raised by this bill. | say at the outset that | am a
person who has sexual intercourse with another persofittle puzzled by a comment that the Attorney made today on

without consent, knowing that the other person does no
consent to the sexual intercourse, being recklessly indiffere

adio when we were having a bit of a debate about this. He

as to whether that other person consents to the sexu&@id, ‘This will take months, if not years, to get through’. |
intercourse or having failed to take reasonable steps téhought that was rather odd because, according to my list, the
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debate is listed for completion tonight. | do not think that thatin the street—that they should never be allowed to become
is likely to happen, given the number of speakers and th&aw.
number of matters that | wish to raise as the lead speaker with My approach will be, firstly, to go through what the bill
no time limit. says and then to go back and highlight those areas where we

I wonder whether the government would like to indicatethink that what the government is trying to do is objection-
what its intentions are in respect of this bill, because clearlyable. As | said, we believe that there are so many. Itis not just
there is considerable community agitation about it. At thea case of one or two issues where we disagree; there are so
outset, | note a couple of things. First, while we have a partynany issues where we think this bill goes too far that it is
position on most of the bill and that party position is to necessary for us to oppose the whole of the bill. Clearly, it is
oppose the second reading, in accordance with our Liberalot just the Liberal Party; there is a lot of community disquiet
tradition we will have a conscience vote on matters pertainingbout this bill. I had a brief conversation with Dennis Hood
to religion. Potentially, there will be a conscience vote on thaand Andrew Evans from Family First at lunch time, and they
one issue but, other than that, it will be a party position, andaid that they have already received in excess of 6 000 letters
the party position is to oppose the second reading. | also and emails of concern regarding this bill.
the outset thank the officers, particularly the Equal Oppor- | just want to give a bit of flavour about what some of the
tunity Commissioner. Some briefings were provided to us lastoncerns are. | will refer firstly to a couple of things that have
year, and | do thank Linda Matthews and other people fromneached my desk this week marked ‘urgent’. Some people’s
her office for the time they gave us. concerns, | think, are probably misconceiving what the bill

I know that | attended three briefings. Whilst thoseis about, but this is typical. The following is a letter from
briefings did serve to clarify some of the issues—andPatricia Buchiw, who wrote:
members will see that | have a fair pile of paperwork relating  pear Madam,
to this bill—even the commissioner could not answer all the It has been brought to my attention that there is a bill, the Equal
guestions which arose in the course of the briefings that w@pportunities (Miscellaneous) Amendment Bill 2006, that is in fact

had towards the end of last year. | am glad that the debate d&breach of our nation’s standards and no doubt our constitution.
a

this was adjourned until at least this year so that we have h 'ilg'ggggsf&,r truth

a little more time to get through some of the issues. | thank Disallows freedom of speech.

the officers involved for those briefings. It would have to be- Bisa”ows fe”gi?uts frgedgrr][. be voiced

said that it is conceded that large parts of this bill simply. It Itsaake%m:laswgoiﬁesriaﬂt gfrtr?e(i)nd(iav;/dolfa(latd live free from fear, (if
repeat what already binds people in this state by virtue of g0 sheaks the truth he will be under this fear of retribution tb(the
commonwealth legislation, in particular the following  tribunal constantly).

commonwealth legislation (and | will put them in the date- Ittakes away the right of the individual to be considered innocent
order in which they occurred): the Racial Discrimination Act Uhnt" prolven gl]g”tY-h't ta!<beS a\INay th%nght_gffthe IDOOfr to defend
175; the Sex Discriminaton Act 1984: the Disabity TISees. for e trbunl mustbe padfof out of one's onr
Discrimination Act 1992; the Age Discrimination Act 2004; . Thjs pill takes away religious exemptions.

and overarching all those as the mechanism by which those The commissioner will have broad powers to investigate possible
acts are then managed and with which complaints under them breaches of the Equal Opportunity Act without cause and without

i ; ; government oversight.
are dealt is the Human Rights and Equal Opportunity Act The Rann Government considered introducing religious

1986. . . . discrimination laws here in 2002, but these laws were then over-

| have confirmed with the federal Human Rights andwhelmingly rejected due to major concerns raised by the public.
Equal Opportunities Commission that, indeed, everyone ifvhat has changed since then, why have these laws been resubmitted
this state—not just commonwealth employees or anyone su der a different guise? Laws are aready in place protect folk in all

. L e areas necessary for harmony in our society.
as that—is already bound by the provisions of those acts. THe" 5 yeq the S A, government want a similar situation to occur as has

only minor exception is that apparently public servants in thisn victoria where the Victorian Supreme Court in December 2006,
state who wish to make a complaint of sexual harassmenipheld an apeal by pastors Danny Nalliah and Danny Scot against
within the Public Service are bound to do so under the stateir conviction for breaching Victorian religious vilification laws

; fter the tribunal, under Justice Higgins found them guilty.
system but, other than that, everyone is bound by thé | beseech you to vote against this Bil and do everything possible

commonwealth legislation. . to maintain the freedoms we have in our great country.
It might be reasonable to ask: why has the Liberal Party Yours faithfully

decided to oppose the second reading of this bill if, in fact, Patricia Buchiw.

it merely reflects what binds us already? And, indeed, larg&he letter continues in a similar vein. | do not know about

parts of this bill reflect what the Liberal Party had in a bill other members but, certainly, members on this side of the

which was not finalised but which was introduced during thehouse have received literally hundreds of letters from people

final stages of the last Liberal government. | will detail ourin that vein. Also this week | received an open letter signed

reasons for that possibly at some length. by anumber of barristers and solicitors. The letter stated:
However, in summary, the fact is that there are not just  as jawyers, we are deeply concerned about the effect of clause 61

one or two areas where we feel this bill goes too far, but @f the Equal Opportunity (Miscellaneous) Amendment Bill, currently

whole raft of areas. They could generally be divided intobefore the SA parliament. o

areas where this law goes further than existing common. _Clause 61 expands the definition of victimisation significantly.

. . is quite different to the current definition. It would make it
wealth law—it canvasses the same issues across the saffigaiul by a public act to incite ‘hatred, serious contempt or severe
area, but goes further than the commonwealth law; areasicule’ of a person or group of persons on a ground of discrimina-
where the government has decided to introduce brand netiwn under the Equal Opportunity Act. Such grounds include race,
grounds of discrimination; and areas where certain what fationality, lawful occupation, sex, marital status, pregnancy,

have classified as administrative changes are being made ti{)’@{é{g&' ggﬁ%g?gﬁé’é%‘?%rg'sssa.b'“ty' sexuality, chosen gender and

we believe are so unfairly prejudicial to the ordinary person - There is no definition of ‘hatred, serious contempt or severe
who is not a complainant—the shop proprietor, or the persoridicule’. It is quite foreseeable that religious bodies proclaiming the
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moral tenets of the religion, or social commentators expressing thethey have already received for their earlier compensation
opinions on the broad range of matters which are caught up in thglaim. That, of itself, is relatively unobjectionable.

definition of victimisation or even talk back hosts involved in 't to th tual tents of what this bill ks to d
legitimate robust discussion may be open to a claim being made ' Urn to the actual contents or what this bill seexs to do

against them, if clause 61 were enacted. and, as | said, | will outline flrStly what it seeks to do and
While ‘inciting of hatred etc’ is to be rejected, churches and othethen | will come back to what we are objecting to. First, the
religious bodies and social commentators at all levels should be fresj|| amends the definition of disability to reflect the definition

to fearlessly and openly debate the issues that confront us as; - s S
community. If that offends some that is merely a result of living in if the commonwealth Disability Discrimination Act. As |

a free society. The effect of clause 61 could well be to stifle suciave already indicated, people in South Australia are already

debate. bound by the terms of that act, so the effect of the bill is
There is no demonstrated need for such legislation in Soutlessentially to make a remedy available in the South
Australia, and the clause should not be enacted. Australian commission and, at the moment, they would be

I will come later to the letter that | received from the Childrenrequired to go to the federal Human Rights and Equal
and the Law Committee, which has responded on a specifopportunity Commission. As far as that goes, it is probably
issue that arises under the act. However, generally, | havgot objectionable and, indeed, that will mean that this act will
received literally hundreds of letters (as have, no doubt, othgtow cover mental illness.
people), a lot of them concerned with freedom of speech, The minister said—and | have no dispute with him over
freedom to preach according to the tenets of one’s religiofhis—in his second reading speech:
Ian(_j Ftrange of other issues that they perceive under the Mental illness is not the sufferer’s fault, it is not shameful and
egisiauon. _ _ there is no justification for treating sufferers unfavourably.

I think it needs to be said at the outset that, whilst | have . , - )
already conceded that some of these people may misconce@dree that itis not the sufferer's fault and it is not shameful;
some of the implementation and the likely effects of the bill, "OWeVer, if | were employing someone, | have some doubt

nevertheless, some of the concerns raised are quite legitima80Ut whether or not it is all right to prefer someone who
and, at the very least, the spectre of potential ongoin§©€S not suffer from psychosis, for instance. If a person has

problems is there and plainly in sight on any reasonabl drug-induced psychosis and if they are suffering a mental
reading of what is being put into this bill. As | said, 6 000 illness as a re§ult of that, | agree Wholehgartedly that it sh.ould
people have already contacted Family First and gone to tHee treated asjust another illness by society at large but', if the
bother of writing or emailing with respect to the issues€ffect of the actis to say that an employer cannot decline to
concerning them—and | am reminded of that wonderful@MPIOy someone on that basis, | think that is going too far.
Saying: q may not agree, Sir, with what you say, but | will On the issue of HIV, the aqt a}lso prOhlb!tS dlsgrlmlnatlon
defend to the death your right to say it. That is at the veryon the ground that a person is infected with a virus such as
heart of some of the provisions in this bill. HIV, and | note that it does not specify HIV. It provides that
We need to be careful that we do not stifle reasonablé is @ defence to say that the refusal was a reasonable
debate and discussion, because in that way we lead ol¥easure to prevent the spread of an infectious disease and,
society into far more problems. No-one is suggesting that i@s far as that exemption goes, that is sensible. In my view,
is all right to vilify; no-one is suggesting that it is a good that exemption does not go far enough because, if | were, for
thing to incite hatred. However, to legislate in the way ininstance, a cafe proprietor—and even though I know that HIV
which this legislation attempts to do, I think, will be quite a iS not spread by someone simply preparing sandwiches,
mistaken notion. serving food or washing dishes or whatever—I would not
I will move on to what this bill states because even thafiecessarily want to take the risk of my business being
will take a fair while; it is a complex bill. First, | will deal damaged by having someone who is known to be HIV
with a couple of the related amendments to other acts whicRositive engaged in serving in my business.
come as part of the package because they are actually quite The act also extends the idea of disability to not just
simple and, | think, completely non-controversial. They aretraceable intellectual disabilities but also to learning disabili-
the related amendments to the Civil Liability Act 1936 andties. The Attorney did not give any examples in his second
the Racial Vilification Act 1996. reading speech, but | can only presume that one can no longer
In the case of the Civil Liability Act, the bill simply discriminate against a person because they have dyslexia if
prevents double dipping so that a person cannot make a claiyi@ou are employing someone to do your secretarial work, for
for compensation under section 73 (that is the racial vilificainstance. | spend a lot of time making sure that documents
tion clause) and also a claim for compensation for raciathat leave my office are, as far as | can ensure it, accurate and
vilification under the Equal Opportunity Act, and that is aperfectly correct in grammar and spelling and, even though
standard thing to do so that people are not allowed to bringyslexia is not an insurmountable problem, to extend it to
both an unjust dismissal claim and a sexual harassment claifgarning disabilities is so broad as to be a real difficulty.
for instance. We do not allow people to double dip into two  The next area under this heading of disability is that access
separate systems and get compensation for the same act fremnpremises must be provided. Most commercial and retail
each system. premises in the state already provide access for disabled
In the case of the Racial Vilification Act, the court must people, particularly those in wheelchairs or with walking
consider any award of damages made under the Equdlfficulties, so the effect of this amendment is not to impose
Opportunity Act in determining what damages it should giveany new burden—they are already entitled to those things and
under the Racial Vilification Act. A person can still make anthey already exist largely. All that amendment does is to
application and, clearly, there could be circumstances wheflgring us in line with the commonwealth legislation and
someone gets little or no compensation under the Equagrovide an alternative mechanism for the bringing of
Opportunity Act and, if they can then make out a claim forcomplaints so that you can bring your complaint in the local
the same act under the Racial Vilification Act, that amendjurisdiction—the local tribunal or commission, for example—
ment simply provides that they have to take into account whaand not necessarily have to go to the federal Human Rights



Wednesday 7 February 2007 HOUSE OF ASSEMBLY 1699

and Equal Opportunities Commission. Bringing it there hasequirements that are especially difficult for someone with a
the advantage not just of being local but more likely to be aarer’s responsibilities to meet. Bear in mind, as | said, that
conciliated outcome than is likely to be the case if it goes tdhe definition of ‘carer’ is extended so far that it will be
the federal jurisdiction. inclusive of notions of kinship in Aboriginal communities or

As to carers, the bill extends the coverage of the act tin other communities where, clearly, people have caring
carers by providing that it is unlawful to discriminate againstresponsibilities.
someone on the ground of their caring responsibilities. That The second reading speech on that issue suggests that the
is the same as in the commonwealth except that this bill takdsill does not entitle carers to special treatment, but it never-
the definition wider than the commonwealth legislation. Sotheless leaves open the possibility that employers potentially
itis not limited, for instance, simply to caring for people who will have to prove that the requirements that they have
live in the same house, and it is broad enough to, in theorymposed were reasonable in the circumstances. As soon as
encompass issues of Aboriginal kinship. you get to that point, | have a difficulty, because it means that

A lot of the time when | am assessing the issues in thesthe small business proprietor can be hauled in before the
bills—and | recognise that it is always a balancing act—I antribunal and forced to explain himself or herself, and there is
trying to find the reasonable balance between the sma#l range of things that flow from that which | will come to
business proprietor. There are 85 000 small businesses in thier.
state. They are the backbone of the economy, and the vast The issue of nursing mothers is also extended. It will be
majority of them are very small—mum and dad businessesnlawful to discriminate, in the provision of education
with maybe one or two employees, but they are not bigservices or in the provision of goods and services, against a
corporations; they are quite small. Members may have heatateast-feeding mother. | was a nursing mother for many
me before the break talking about the work/life balance selegtears. | extensively breast-fed my children, and | fed them in
committee that is being proposed by the member for Hartleyall sorts of peculiar situations. It seems that this particular
| absolutely accept that people have caring responsibilitieprovision will simply lead to trouble, because there will
but, in my view, it is not appropriate to try to legislate to dealalways be someone who wants to push the envelope and test
with how those relationships between employer and employthe boundaries. | do not know of any cafe or anything like
ee should be managed, and it is not reasonable to say to #rat that | have ever been into where a proprietor or manager
employer, “You cannot discriminate against someone on thkas been prepared to say, ‘No, madam, you can't breast-feed
basis of their caring responsibilities.’ your baby in here’. But, first, | think it should be their right

So, even if it is self-evident that someone with fiveto say that if they want to. Secondly—more importantly—
preschool and early school-age children is unlikely to be abléhey will not even be allowed to say, ‘I think you should sit
to hold down a full-time job and work the hours without in a quiet corner and breast-feed discreetly.
having in place all sorts of care, it will not be lawful for  As | think | said on the radio this morning, any breast-
someone to say, ‘Well, | will prefer someone who hasn’t gotfeeding mother knows that if you are feeding your infant you
those responsibilities’. | think that that is an importantwant a quiet corner where you can feed discreetly, because
distinction to make. We need to think about what constitutebabies, particularly the ones that are not brand new, are easily
discrimination and what constitutes mere preference, becaudéstracted from the task. It is not because it is offensive to see
we all have preferences in life. We prefer things, one againstomeone sitting out in the middle of the cafe or out on the
another, every day of the week. street. | do not have any problem at all with seeing breast-

In the early 1990s, Brian Martin QC, as he then was, waseeding mothers exposing their breasts when feeding their
commissioned to review this act. He made a recommendatidmaby. It is the most natural thing in the world; | have no
that the coverage for carers should be limited to direcbbjection to it whatsoever. But | do think that the cafe
discrimination, but this bill actually extends it to indirect proprietor, or whatever the business is, should have the right
discrimination. It is a little complicated to explain what is to say, ‘Could you please sit somewhere where itis a little bit
direct and what is indirect, but perhaps | could give andiscreet because it may upset other customers.’ | have no
example. If | simply said to someone, ‘Well, | don’t want to difficulty with trying to balance those instances in a sensible
employ you because you have caring responsibilities’, that igiay. This bill, | think, goes too far in that regard.
clearly direct discrimination. | am simply stating the reason.  Significantly, on this issue of indirect discrimination, the
But, if | said to someone, ‘I don’'t want to employ you bill reverses the onus of proof. At present, the complainant
because I'm going to make the hours such that it becomdsas to prove that the other party acted unreasonably. That will
impossible for you to get there’, that then becomes indirechow change so that the respondent will have to show that he
discrimination. Or, if | said to someone, ‘| don’t employ acted reasonably, although, to be fair to the Attorney, that is
women’, that is direct discrimination against the femaleactually the case under the commonwealth legislation.
gender. But, if | said to someone, ‘I don’t employ anyone | will comment briefly on racial victimisation. Racial
who is under the height of 5 feet 10 inches’, then it is indirecuilification is already unlawful under a specific act that we
discrimination, because although there might occasionally bpassed in this state, the Racial Vilification Act 1996. Racial
someone who is 5 feet 10 inches and who is female, mosiictimisation means a public act that incites hatred, serious
females are under 5 feet 10 inches, and so it is indireatontempt or severe ridicule for a person or group on the
discrimination. Perhaps those couple of examples givground of race. The amendment basically has the effect of
enough of a flavour of what is meant by indirect discrimina-adding a new remedy or a new potential remedy to what is
tion. already unlawful under the existing legislation.

Brian Martin QC'’s view was that coverage for carers In the government’s view, the equal opportunity path of
should be limited to direct discrimination; that is, declining conciliation is more likely to lead to a better outcome. There
to hire or promote because of someone’s caring responsibilmay be some merit in that argument. Certainly, the remedies
ties. However, the bill proposes to cover both direct andavailable in the equal opportunities legislation and under the
indirect discrimination, so that would cover the setting ofEqual Opportunities Commission are broader, such as an
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apology or an order to perform a particular service, orground of discrimination, but | have not actually come across
something like that. So, there may be some merit in thanyone having a problem with spouses and people being
government’s argument on racial victimisation. denied employment because of one’s spouse. Although, if
Then we come to the idea of fomenting public hatred. Itthere were such a problem, apart from in a public institution,
will be an offence to foment public hatred against anyone of cannot see that it should be a ground of discrimination. For
against any group on the ground of race, age, sexuality dnstance, if my spouse applied for a job and the employer
disability. The offence will require a public act which, on an said, “You're married to Isobel Redmond. | hate her; I'm not
objective assessment, incites hatred, serious contempt going to employ you, why shouldn’t they be allowed to say
severe ridicule. There is no definition of what those thingsand do that? That should be their right. So, | have some little
mean, how one incites those things, or how you prove thaifficulty with the concept of extending to the identity of
hatred, serious contempt or severe ridicule have indeed beene’s spouse, although | accept that there is a provision for
incited by an act. There is a defence of what you have doneiscriminating where there is a reasonable basis for discrimi-
being a reasonable act or a fair report in good faith in thenation.
public interest. The next new ground for discrimination is that based on
However, as | already indicated, part of the problem is tha& person’s profession, trade or other lawful occupation. Itis
as soon as these sorts of provisions are created in legislatiaal| right to discriminate against someone on the basis of an
there will always be someone who wants to test the water angccupation which is not lawful, so presumably one can
there will therefore be situations where people who are reallgdiscriminate against prostitutes. So, it will be lawful to
doing nothing more than expressing an opinion face théiscriminate against people, such as criminals, who have an
potential of being dragged in and having to justify them-unlawful occupation, but not otherwise lawful to discriminate
selves. | will come back to that in a good deal more detaihgainst someone whose job may attract hostility, for instance.
later. As | said, | am just going through to explain whatisin  That was the essence of what the government referred to
this legislation at the present time. That provision, by then the second reading explanation, | believe. It argued that
way, reflects the existing commonwealth legislation. there are many necessary and lawful jobs which, by their very
The bill also deals with independent contractors. Itnature, may attract hostility. That is true, but it seems to me
provides that it will be unlawful to discriminate against that it should be lawful to discriminate if one chooses to. By
independent contractors in a workplace, wherever discriminaway of example, | suggest that if | were running a cafe and
tion against an employee would be unlawful. Of course, thisomeone like an overly officious parking inspector was
is a result of the fact that so many people now are engagquinging my customers as soon as they were one minute past
not as employees but as independent contractors, particulatlye expiry time on their meters outside my cafe, then | should
in the trades. People set up their own business and becorbe allowed to say, ‘I'm sorry, | don’t want to serve you. You
independent contractors in building, or whatever organisatioare destroying my business because you're being such an
or whatever type of employment. They are engaged on averbearing so and so and | don’t want to serve you because
contract of service as an independent contractor rather thanf that.’
becoming an employee who has entitlements to regular |do not have a problem with anyone being allowed to do
wages, holiday pay, long service leave, superannuation, artdat, nor do | have a problem if someone says, ‘I hate
so on. Mostly, it is now the burden of the independentpoliticians: I'm not going to serve you. Why should they not
contractor. They are now very common and what this doebe allowed to say that? It seems to me that we are legislating
is to make it unlawful to discriminate against someone in theéo a point of political correctness that is just going mad.
workplace who is an independent contractor, just as it i#\nother new ground of discrimination is that of one’s area
already unlawful to discriminate in the workplace againstof residence. This new ground is limited to the field of work,
someone who is an employee. So, there will be no distinctioso it is only in the case of employment, but an employer
between an employer’s obligations with regard to independeannot refuse to hire a worker or subject him to any detriment
ent contractors compared to their obligations with regard tbecause of where he lives or has lived. | presume that it
their own employees. would nevertheless be lawful for an employer to say, for
The existing exemption for employing people or engagingnstance, ‘I'm a bit doubtful about whether you can get from
independent contractors in one’s own home will be conthe far southern suburbs to my factory at the other side of the
tinued, although the mechanism by which that is achieved isity and north of Elizabeth by 6 o’clock in the morning when
slightly different. But if you engage people to work in your | need to start’, although that could be deemed to be indirect
own home through an employment agency, the exemptiodiscrimination.
will not apply and the discrimination provisions will apply. So, | have a number of questions about this. First, why is
As | indicated earlier, there are several new grounds ot necessary? | have not come across it being a problem. |
discrimination. The first of these is the identity of your actually want to be able to prefer local people in employment.
spouse. Brian Martin, the QC who made recommendationsdeed, | have had several trainees in my office since | have
in the 1990s about the revision of this act, recommended thdieen in this parliament, and | always try to give the job to a
it should be unlawful that anyone be treated unfavourablyocal kid. | would continue to do that were it not to become
because of the identity of their spouse, although he didinlawful for me to do so because it is an objectionable act
recognise that there may be circumstances where the identitywder the proposed area of residence provision. It seems to
of a person’s spouse was a reasonable basis for discriminee that there are problems with that and, again, there is no
tion. It is easy to imagine that if any of our spouses appliedustification for it. There is no evidence that this is actually
for a job in the office of a member on the opposite side of thea problem. Why should an employer not be free to choose
chamber, then there would probably be grounds to say thatho they want for whatever reasons they want to employ
it is reasonable to discriminate. them?
I have not seen any evidence as to this being a problem, The next point is probably one of the most contentious
so that is my first issue with that particular aspect. Itis a nevitems and, indeed, one on which | will make comments but
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these comments are very much my own comments, becaugsomeone decided they were not going to allow Aboriginals
we have a party decision that this will be a conscience votento a pub—and it is not so many years ago that that was
This is the idea of not being able to discriminate againsprobably quite common. | find that objectionable. This
someone on the basis of their dress, adornment or appearam@aticular measure provides that a person accompanied by an
if that dress, adornment or appearance is because of religioAboriginal who is refused entry cannot be refused entry
reasons, such as a nun’s habit, a hijab worn by Muslinbecause they are in the company of that person who is being
women or, indeed, a crucifix or whatever it is. It will be refused entry.
unlawful to discriminate for the purposes of education or Again, there are some exemptions pointed out in the act
employment because of anyone’s religious dress or appeage there are certain characteristics of associates which may
ance. There are some exceptions for genuine safety reasdms lawful considerations in some circumstances—for
so, presumably, if you were wearing full flowing robes orexample, if someone was applying for a security licence and
something like that, that might be a problem for safetythey were a known associate of bikie gangs then that becomes
reasons in an area where you have to wear a hard hat atavful. Now, whilst | agree with the thrust of that it is very
steel-capped boots. difficult to understand how it will be policed, how we can say
Nevertheless, that is the nature of the exemption. | havere will not give a licence to this person, who has an other-
really significant difficulties with this. | note that the member wise unblemished record, because we believe they associate
for Mitchell is here, and he is proposing an amendment thatith someone else. Again, ‘associate’ is an ill-defined term.
would at least make the provision consistent, but the effect That really covers the new areas of discrimination. The
of this is that it would be lawful for me to say to someone,next area | want to canvass under the bill is that of sex
‘I'm not going to employ you, because you're a Muslim anddiscrimination, and there are a number of aspects of this
| hate Muslims’, but it will be unlawful for me to say to which | believe are highly objectionable. Replacing refer-
someone, ‘I'm not going to employ you because you areences to ‘trans-gender’ and instead referring to ‘chosen
dressed in Muslim dress.’ That is just such a huge inconsisgender’ is consistent with other legislation and not objection-
tency. | cannot understand how the government can possibljble. As | indicated earlier, the coverage of the act is
mount an argument to say that you can discriminate on thextended to potential pregnancy—that comes in under this
basis of someone'’s religion but you cannot discriminate osex discrimination area—so it will be illegal to discriminate
the basis of their religious attire. That is just inconsistent. in employment on the basis that a woman may become
My view is that you should either go the whole way, pregnant. That is where the specific provision now appears
which the member for Mitchell is proposing—that is, that it about pregnancy. The provisions relating to marital status are
becomes unlawful to discriminate against someone becaua#so moved in here, although they are the same as they appear
of their religion or because of their religious appearance—oin the current act.
you do neither. This crazy halfway house where | can Most importantly, the bill does a couple of things. It
discriminate against someone on the basis of their religiorchanges the present law about the rights of religious institu-
by saying, ‘I hate Catholics’, or whatever it is, but | cannottions to discriminate on the ground of sexuality. At the
discriminate against someone on the basis of their wearingioment there is an exemption for any institution that is run
areligious outfit makes no sense at all to me. It strikes me &g accordance with the precepts of a particular religion; such
being totally inconsistent. As | said, it will be a consciencean institution comes under the exemption so they can
vote and, no doubt, we will deal with it when the member fordiscriminate in their administration on the ground of sexuali-
Mitchell's amendment is being debated. ty, provided that the discrimination is based on the precepts
It also becomes unlawful to discriminate on the basis obf the religion. So religious schools can use the exemption to
past or presumed characteristics. The law currently makesayoid hiring homosexual staff if they say that, as part of their
unlawful to discriminate on the ground of a characteristic thateligion, they are against homosexuality.
a person now has but it will also be unlawful to discriminate  The government says it consulted with the Independent
because a person had a characteristic in the past or may hagehools Board and also says that to date the exemption has
it in the future. The only example | can think of—becauseonly been used for that purpose—that is, of discriminating
none is mentioned in the second reading explanation—woulggainst the employment of a homosexual staff member in a
be a pregnancy of a female, but that is dealt with undefeligious school. The government wants to narrow the
another specific piece of the legislation. The essence of it, peration so that that is all that the exemption can be used for;
you apply this to a pregnancy, would be that not only is itif, for instance, the same religious institution ran a hospital
illegal to discriminate on the grounds of a current pregnancyhey would not be allowed to use that same exemption to
but it would be illegal to discriminate on the ground that aavoid employing a homosexual doctor. That makes no sense.
female has already had one or more children and may beseems to me that the government is creating an inconsisten-
likely to have children in the future. cy if it restricts the exemption so that it can only be used to
As | said, | am a bit puzzled as to exactly what theayoid the hiring of homosexual teachers. It also goes on to
government is trying to get at. It did not explain this in the make some obligations about publicly disclosing that policy
second reading explanation and, with the only example | cagind allowing the Commissioner to put that onto the web.
think of being a female’s pregnancy being dealt with in a  The Association of Independent Schools has written me
separate section, | am a little bit puzzled as to actually whai comprehensive letter. | will not go through all the details of
ItIs trying to get at. it, but it is interesting that the government says it consulted
Another extension is in the area of characteristics ofyjth the Independent Schools Board yet the letter from the
associates, and this refers to discrimination on the ground g{ssociation of Independent Schools of South Australia states,
associating with persons who have any of the characteristigg part, that:
protected by the act. So it is unlawful to discriminate against Many of the amendments proposed by the government wil

someone because th_ey are inthe Company_of someone Whxectly impinge on the ability of independent schools to operate
for instance, has a disability or (and more likely, | suspectwithin their religious faith. . other amendments will generate
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complex administrative procedures that we consider will be The issue of sexual harassment is one where | have

detrimental to the management of schools. particular difficulty with what the government proposes.
The letter goes on to make a number of suggestions regardim’Me Pits of it 1 do not have a problem with. First, it makes
what the association would like to see. the language consistent with what appears in the common-

Th . f that tion i q wealth legislation so that everyone is using the same
e ”affﬁ’W'_”g Iod' 'da Exemp |0r;1|s unneci_es_sary_, and | nguage, and that is almost always a helpful thing. It then
creates an illogical divide between the way religious Institu, 1o g the existing coverage to include not only harassment

; r‘k?y providers of goods, services, lodgings and so on but also

basis upon which to change the existing exemption. in a shop, or whatever, feels they have been sexually harassed
A further narrowing of the exemption will prevent by a customer they can bring a complaint against the
associations such as clubs and charities—service clubs agdstomer. Mind you, there might be difficulties with identify-
sporting clubs and so on—from discriminating on the groundng who it is, and so on. The third principle, involving
of sexuality. The only exemption now will be a limited vicarious liability, that is, where an employer is liable for the
exception for associations administered in accordance withcts of their employee, is extended to sexual harassment
the precepts of religion. Now, talking to people who haveunder the state law—
been in footy clubs and the like, the reality is that they do not  The Hon. M.J. Atkinson interjecting:
really care what anyone’s sexuality is, they just want the best Mrs REDMOND: | prefer my pronunciation of harass-
football players (or whatever) in their club. Itis not anissue, .+ '
itis not a problem that is actually rearing its head and needing ., . . . .
to be addressed. The government is taking this political The Hon. M.J. Atklnson._That IS Amgrlcan. )
correctness way out there for no apparent reason, saying that Mrs REDMOND: | married an American. It is already
it is going to narrow the exemptions and when they apply. th'e case under the federal law gnd, indeed, it is a provision
. . .~ with which | do not have a particular problem. It does not
There are a couple c_)fother areas which | will cover b”_eﬂymake any sense to me that employers can avoid being
before | get on to .the ISsue of Sex“?‘ haragsment, Wh.'Ch \ﬁcariously liable for harassment by their employee for the
probgbly the main provision of this partlcular section. part, unless they can show that they have taken reason-
Section 33(2) of the Equal Opportunity Act currently able steps to prevent the harassment from occurring. The bill
provides that a partnership of up to five people can refuse

) ! fhen goes a little further and compels an employer to have in
person partnership on the ground of sexuality. That exem g P ploy

fion i liar to this state- it i tth . IOpilace an appropriate policy to prevent harassment and to take
lon IS peculiar 1o this state, 1t 1S not (€ same in CommMOonya 554 5p)e steps to carry out that policy, including reasonable
wealth legislation and not is not the same in any other Stat%teps to make the policy known to the staff

I'have not had time to look up the debate that led to that | know that this is an issue of particular concern to the
being in there, but it is a little odd to find that if you have up member for Unley, who wants to keep more of a tab on the
to five people in the partnership you can decide that you Wilbytent to which this government is imposing red tape on
not have a partner because they are gay. Again, in othgj,sinesses. Insisting that every business write a policy about
places there is no restriction. If you have a partnership yodexal harassment is a nonsense. However, in order to access
cannot exclude someone on the basis of their sexualityhat defence—that they have taken reasonable steps to
However, it seems to me to be a bit of a nonsense to bgrevent anything occurring in the way of harassment—they
legislating about it. People go into partnerships for all sortsyij| have had to develop the policy, had it published in some
of reasons, and people are hardly likely to sit there and sayyay to their staff and taken reasonable steps to carry it out,
‘Well, we didn’t engage him as a partner because he is gayyhich presupposes that the policy will involve some sort of

The fact is that partners must get on with each other. Theinvestigation and conciliation procedure, and so on.
must work in a combined joint effort to achieve a concerted  Most importantly, though, this bill extends these sexual
outcome for the good of them all. Unless they get on reallharassment provisions to schools and, in particular, to all
well, they will not operate successfully in a partnership. Itsecondary students. That goes way too far, in my view. In his
seems to me that, in any partnership of whatever size, fieport, Brian Martin QC did recommend that the provisions
should be up to the partners to decide who they want to havgith respect to sexual harassment be extended to school
as a partner for whatever reasons they want to. Neverthelesgudents, in particular those over the age of 16. However, this
at least that provision where the government is proposing tgillimposes these obligations on all secondary students. One
remove that limit would bring us into line with the other can imagine what imposing a legislative framework to try to
states and the commonwealth. control the relationships among 12 year olds does, because

A further amendment makes it clear that the existingthat is how young our high school students generally are
exemption, which allows discrimination and the taking in ofwhen they start. | was still 11, | think, when | started high
lodgers if it is where your own family resides, will now be school.
limited to lodging in one’s own home. | do not understand the It is way too young to be imposing a legislative framework
difference between lodging in one’s own home and lodgingn these students. The bill says that there will be a require-
where your own family resides. Indeed, at one of the threenent for it to be dealt with in-house (within the school), that
briefings | attended last year, an officer of the departmen{l forget the exact wording) reasonable steps will be taken to
said that they would get clarification on how the proposedieal with it in-house and that there cannot be an award of
clause differs from the current situation, because they wemmonetary compensation for this sort of situation. However,
not able to explain it. This is one of the issues they could nothat does not mean that there will not be people who, again,
explain at the briefings, and they have not got back to me tpush the envelope, test the water. | am aware that young
explain the difference. | still await further information. women are around who will make outrageous allegations
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about the behaviour of people, particularly young boys, that | am all in favour of that change. It was recommended by
could land them in tribunal proceedings. Martin and | am quite comfortable with that particular

It could incur significant costs for their parents. It couldchange. However, one of the consequences which the
result in significant emotional distress for all the partiesgovernment says flows from that is something with which |
concerned. It is simply, in my view, inappropriate to try to do not agree. At the moment, the complainant is then
create a legislative framework to govern kids growing up and€epresented by the commissioner. This bill will take away the
going through all the sorts of things that we all went throughgbility of the commissioner to represent the complainant and
when we were growing up. | am aware that state schoolte government will fund the complainant. The government
already have harassment policies and so do independefitll ensure that the complainant gets legal services funding.
schools. | am absolutely fine about having that, but to theAs | have already mentioned, many respondents in these
extend it and say, ‘We will involve the possibility of tribunal claims will be some of the 85 000 small businesses in this
hearings’ and the whole thing getting blown way out of thestate. They do not receive a guarantee of funding.
level with which it should be dealt is inappropriate to me.  No doubt they could apply for legal aid funding but, given

Lastly, | come to the areas which | would classify as thethe restrictions on legal aid funding, | suggest it would be
administrative provisions. The administrative provisionseXtremely difficult for them to succeed in getting any. So, we
basically change some of the basic mechanisms and the wa§8d UP with a situation where the complainant gets automatic
in which this act deals with complaints. The first one is tha ntitlement to legal fuanQ, regardless of merit, if it is
the present six month limit to bring a complaint will be referred off by the commissioner, but the respondent gets no
extended to 12 months. No evidence was given, or a stat€duivalentright. That, in my view, is unfair and an unreason-
ment made, or anything else as to why it was considered th le imposition on the respondent who, as | said, will largely

such an extension of time would be necessary. e_tl_k;]e %elloplle rtur'1<ning small business:ajs.t_ ¢ Brian Marti
The Hon. M.J. Atkinson: It’s in the second reading. © DI &S0 takes up fhe recommencation ol brian iartin

) that the commissioner’s role will be limited to deciding
Mrs REDMOND: The Attorney refers to the second \\hether a complaint should be accepted in the first instance

reading, but there was not any justification in his seconqq it it is accepted, then conciliating it. If the conciliation

reading for why we have to move suddenly to havingig not syccessful, then any further task of fact finding is to be
12 months to bring a complaint. For instance, when you thinkef; 16 the tribunal. This again relates to this issue of the
that, under our unfair dismissal laws at the state level, it iSgnfiict of interest which currently exists in the commis-
three weeks to bring a complaint of unfair dismissal.gjoners powers. The commissioner will still have powers to
However, this legislation seeks to extend the limit from sixpa1e submissions to the tribunal—not as a representative of
months to 12 months for no reason. Italso allows a represeRjher party or any party, but rather to assist the tribunal. The

tative complaint to be made; that is, a union can becomg,mmjssioner will also be able to intervene, if given leave,
involved in bringing a complaint. Indeed, the bill will allow , inqustrial proceedings under the Fair Work Act.

anon-aggrieved party to bring a complaint. So, a frade union e pjj| also authorises the commissioner to investigate
could bring a complaint and, what is more, they can bring thag ;spected unlawful conduct even if there is no complaint.
representative complaint as a non-aggrieved party withoYjyhjist | have every confidence (as does the Attorney) in the

there even being someone complaining about the act ig,rent commissioner, there is no guarantee about how one

question. appointed in the future might behave.

It will bind whoever consents to be represented, butforno  |n line with what the federal legislation does, it is
reason that just hands power to unions. | can only guess thahportant to understand that, with respect to the grounds of
the government wants to be a sop to the unions and to try f@iscrimination that are set out in this legislation, consistently,
get the unions a litttle more power than they have beeghrough all the different grounds of legislation, the bill
enjoying for the last few years as their membership h?rovides that, if someone makes a decision and the decision
dropped off. Certainly, if they can come into a workplace ands based on two or more reasons, one of which happens to be
institute proceedings in the tribunal without anyone eversomething that is objectionable under the act—so, they might
bringing a complaint, then they have considerable powehave all sorts of other reasons; they might have a dozen
which is unnecessary and unwarranted and which will bgjifferent reasons for not employing someone, but if one of the
detrimental to the management of business in this state. reasons for not employing someone is a ground of discrimina-

I would have to agree with the government in terms of thetion under the act—this will deem that they have discriminat-
role of the commissioner. At the moment, the commissioneed. It would not matter if there were 100 different reasons
basically has two roles and there is a conflict between thosghy they did not employ someone: if one reason was a
two roles. In the first instance, the commissioner has tground of discrimination under the act, then they are deemed
investigate the complaint and then try to conciliate it but, ifto have discriminated. That basically outlines where this act
the conciliation does not work and it goes on to a hearingis heading and what the government is doing.
then the commissioner becomes the advocate for the com- Interestingly, it did not adopt the recommendation of
plainant in the proceedings. Even those without a legaBrian Martin to replace the Equal Opportunity Tribunal with
background readily see that there is a conflict of interest im division of the District Court and it did not propose other
the commissioner’s role: on the one hand, to be the investigasew grounds of discrimination, such as political activity,
tor and conciliator and, on the other hand, then to go to thendustrial activity and physical features. | have seen situations
tribunal as the advocate for the complainant. No respondenthere people who are perfectly competent in their job and
in those proceedings, in my view, would feel confident thatvho are perfectly clean and tidy, have been asked to leave a
the commissioner was even-handed when the commissionfirm because they did not fit the image that that firm wanted
then turns around and acts for one party to the detriment ab promote of being young and gorgeous, and so on—not
the other. Certainly as a legal practitioner you would neveeven fat or ugly; just an ordinary looking person who did not
have been allowed to. fit the young, trendy image.
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It certainly does happen, but | do not think it is up to usThen this government put its toe in the water on the issue of
to legislate to stop people from doing that. If that is what theyreligion some time ago, but took it out very quickly.
want, then let them go. They will soon learn that looking In 1996, the Liberal government passed the Racial
young and trendy is not the be-all and end-all of running &/ilification Act. That act creates an offence of committing
successful business. If they want to discriminate or prefer oa public act which incites hatred, serious contempt or severe
that ground, | do not think it is up to governments to try toridicule (so, the same terminology) on the ground of race. As
stop them and to try to be so politically correct that we hogtid said, a lot of people confuse race and religion, and some-
everyone who is trying to run a business. People runningimes there will be an overlap. It said that it is an offence to
businesses are interested in having good employees and gamsmmit a public act which incites hatred, serious contempt
relationships with employees and, for the most part, that isr severe ridicule of a person or a group on the ground of race
what happens. However, there will always be— by threatening physical harm to person or property. The
The Hon. M.J. Atkinson: So in Belfast where they have offence is contained in our Criminal Law Consolidation Act
signs saying, ‘No Catholics welcome’, you are happy withas well as being a civil remedy available under the Racial
that? They are running a shipbuilding business and they doriscrimination Act. So, it is aimed at racial discrimination
need papists on their staff. and there can be a perception that people of a particular
Mr Hanna interjecting: religion will also be people of a particular race and, therefore,
Mrs REDMOND: As the member for Mitchell said, so people often assume that there is already legislation in place
is the Attorney-General. | will now return to the issues aboubout religious vilification. For instance, Jews or Sikhs or so
which the Liberal Party is particularly disquieted by what theon may be perceived as being covered by the racial vilifica-
government is seeking to do in this legislation. As | saidtion act when, in fact, they may not be.
(although | think the Attorney was not here when I mentioned At the 2002 election, the ALP had a policy which, no

it), | was a little puzzled by his comment this morning—  doubt, the member for Mitchell remembers, if no other Labor
The Hon. M.J. Atkinson: All members are always inthe member. That policy was that Labor would make itillegal to
chamber. Ask Gunny. discriminate against someone on the basis of their religion.

Mrs REDMOND: | am glad that the Attorney has The Liberal opposition opposed the government on this issue
reminded me that all members are always in the chambelnoth as to discrimination and vilification, and the leaders of
Therefore, no doubt, he did earlier hear me say that | washurches—not just Christian churches but also Muslim and
puzzled by his comment on the radio this morning that thioother churches—agreed with us and, in fact, the government

will take months, if not years, to progress— abandoned that proposal. Interestingly, the government has
The Hon. M.J. Atkinson: That's right. chosen to put such victimisation into the act now and to do
Mrs REDMOND: —given that it is listed for completion so it is using an existing clause, which is quite narrow in its
tonight. scope, to expand it in an extraordinary way.
The Hon. M.J. Atkinson: Yes—fat chance! They didn'’t The existing provision for victimisation in the Equal
ask me. | could have told them. Opportunity Act only relates to victimising someone because
The ACTING SPEAKER (Mr Kenyon): Order, they have broughta claim under that act, or they are involved
Attorney! in a claim or the giving of evidence in a claim, or in some

Mrs REDMOND: |wantto canvass, for my own benefit way they are victimised because of their association with a
as much as anyone else’s, the issue of religious dress verstiaim under the act for all the other sorts of discrimination
religion. As | have already pointed out, the member forthat already exist. However, the proposal in this bill—and this
Mitchell's amendment, whichever way people vote on it,is probably the clause which is of most concern in most of the
would at least make things consistent. Either it becomebundreds of letters—expands that enormously to say that,
illegal to discriminate on both the ground of religious dressWe will include in the idea of victimisation a public act
and the ground of religion or it is neither. To have thisinciting hatred, serious contempt or severe ridicule of a
straight halfway house is just a little bit odd. By way of person or group of persons on the ground of discrimination
background, the current Equal Opportunity Act in this statehat is unlawful by virtue of the act.’
does not prohibit discrimination on the grounds of religion. A lot of people have been very concerned. No doubt the
It currently prohibits discrimination on the grounds of raceAttorney will go into some detail about this in his response.
(and there may sometimes be an overlap), disability, sexQuite famously, a lot of people would be aware of what is
sexuality, marital status, age or pregnancy. Those grounds khown as the Catch the Fire case in Victoria where section 8
discrimination are restricted to the areas of employmenif the Victorian Racial and Religious Tolerance Act 2001—
education, superannuation, the supply of goods and services The Hon. M.J. Atkinson: Something like that will
and accommodation. In other words, there is no blankebhappen in South Australia over my dead body. Is that clear
prohibition on those forms of discrimination; they are simplyenough for you?
forms of discrimination that are objectionable in employment, Mrs REDMOND: In 2002, two Assemblies of God
and so on. pastors spoke at a seminar on Islam and holy jihad. They

There is a common assumption that a prohibition againgjuoted the Koran and they made disparaging comments on
religious discrimination was in the legislation that was passedspects of Islam. For example, the Koran teaches that women
all that time ago, but that is not so. It has been banned in are of little value and so on, and you and | and everyone here
number of other jurisdictions—although, notably, not here oknows that you can selectively cite scripture from any book
in New South Wales. What happened was that, in 1994, Briaand make it sound as though it is preposterous, and | would
Martin was commissioned by the Liberal government tohate to think that, as a Christian, my religious beliefs are
report on the operation of our existing act. However, he diddentified with some of the Deep South of America.
not have religion included in his terms of reference, so The Hon. M.J. Atkinson: What an appalling reflection
nothing happened then. He recommended a number @i Southern Baptists! They're fine people. | was in South
amendments, but nothing much changed in terms of religiorCarolina last week.
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Mrs REDMOND: Not necessarily the Southern Baptists ‘Well, that sounds pretty much like what is in the proposed
but, you know, some of the very fundamentalist religions. clause that is being introduced in South Australia.” Given

Ms Fox interjecting: that, as | have already indicated, the matter is not actually
Mrs REDMOND: Okay, back to the Assemblies of God completely resolved inasmuch as the pastors have been
pastors. They gave this seminar and— absolved at the Supreme Court, but the matter has actually
The Hon. M.J. Atkinson: No, Catch the Fire Ministries. been referred back for reconsideration in the tribunal where
Could you get it right, please? it was originally heard.
Mr Hanna: She did get it right. The government has consistently said that this cannot
The ACTING SPEAKER: Order! happen in South Australia on the basis that the inclusion of
Mrs REDMOND: The seminar— ‘on a ground of discrimination that is unlawful by virtue of
The Hon. M.J. Atkinson: We know you hate the this act’ makes it clear that victimisation is prohibited only
Assemblies of God. if it is based on the particular forms of discrimination that are
The ACTING SPEAKER: Order! made unlawful under the act. Those existing grounds include:

Mrs REDMOND: The seminar was advertised and someace, sex, sexuality, disability, marital status, age, pregnancy,
people came along from the Islamic Council of Victoria andidentity of a spouse, association with a child, caring responsi-
they recorded those proceedings. They complained. bilities, and so on. Religious discrimination per se will not be

Ms Fox: Rightly so. unlawful under the act, but | think that the public concern that

Mrs REDMOND: When the pastors refused to apologise has been loudly and strongly voiced is legitimate. No matter
the Islamic Council of Victoria instituted proceedings againswhat guarantee the Attorney gives, there can be no guarantee
the pastors. | note that the member for Bright is saying ‘Andhat a complaint will even get off the ground, because the
rightly so.’ It is interesting then that the member for Bright Attorney is not the decision-maker on whether or not a
does not agree with her government’s position on this, angomplaint has legs.

I would be interested to hear her second reading contribution Even if ultimately there is no substance in the complaint
extolling the virtues which are in direct opposition to whatand it is not upheld, it nevertheless exposes people to the
her government is proposing to do because | can onlpossibility of having to face a tribunal and then possibly, as

assume— in Victoria, appeal to a higher court to absolve themselves of
Ms Fox: It was racial vilification. having done wrong. There is a significant concern which is,
The ACTING SPEAKER: Order! in my view, quite soundly based. | want to make it very clear

Mrs REDMOND: —that the member for Bright is that1do not approve of racial or any other form of vilifica-
intending to cross the floor and vote against the party. It haion. But, as | said earlier, | may not agree, sir, with what you

been nice knowing you, member for Bright. say, but | will defend to the death your right to say it. This is
Ms Fox interjecting: about freedom of speech; this is about engaging and encour-
The ACTING SPEAKER: Order! Comments will be @aging open public debate. We do not want to create a society

directed through the chair. where people are afraid to voice their opinions, because in my

Mrs REDMOND: Thank you, Mr Acting Speaker. After Vview that, in fact, allows hatred to fester more than if you
a very long hearing the Victorian tribunal ruled against thehave proper debate.
pastors and ordered them to publish detailed apologies and, Maybe the answer in the ‘Catch the Fire’ case would have
yes— been for the Islamic Council of Victoria to be invited to speak

The Hon. M.J. Atkinson: It is awful what they went atthe same seminar and say, ‘Well, no; you are misrepresent-
through and it won't happen in South Australia on my watching what we believe.” | am not suggesting that that has to
It will not happen. occur; | am merely saying that, as a society, we hold very

Mrs REDMOND: They then ended up in the Supreme dear—it is not enshrined in our Constitution—the idea that
Court of Victoria and, on 14 December 2006, very recentlypeople should be allowed to speak their mind. | have
the Victorian Supreme Court upheld the appeal on the groungPnsiderable difficulty with the idea that we will now putin
that many errors were made in the tribunal which originallythis section 61. Itis illogical, in the first place, because it only
heard the case. Having won at that level, it has been referrgdfohibits vilification on the ground of religious appearance
back to another judge of the tribunal for proper orders to b@r dress. It would be lawful to incite contempt for Muslims

made. or Christians generally, but unlawful to incite contempt for
The Hon. M.J. Atkinson: That's Victoria, but it won't ~ people who wear Muslim headdress or a crucifix, or what-
be happening here unless you bring it in. ever, and it will give a forum for zealots on either side of this

Mrs REDMOND: The Festival of Light, for instance, debate.
raised the issue in their letter about the fact that the Racial |think, in fact, that the Attorney and | are at one about the
and Religious Tolerance Act sounds quite similar in itsidea thatitis impossible to try to legislate for some of these
terms—namely section 8(1), which was the section undeissues. But trying to control and inhibit reasonable discussion
which the complaint was made in Victoria—to what is and the ability of any person to get up and say what they
proposed here. That is as follows: think seems to be a vast backward step.

a person must not, on the ground of the religious belief or activity_ S Members may be aware, | grew up in Sydney where the
of another person or class of persons, engage in conduct that incitB¥main was famous for providing soap boxes. People used
hatred against, serious contempt for, or revulsion or severe ridicul® just go to the Domain on a Sunday morning and get up and
of, that other person or class of persons. spruik whatever their views might be. The more people
I note that the Attorney has been interjecting that not undeexpose their views to the public, the more likely we are, in
his watch would any such law be brought in here in Southmy view, to have a settled society which is tolerant and
Australia. accepting, and people who have what | would consider to be

In fact, the Festival of Light is correct. It is not often that crazy views will soon be identified as being a bit loopy. | do
| agree with the Festival of Light, but it is correct in saying, not particularly have a problem with the issues that have been
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raised by all of these people. | think that they are actual issughey are not problems to us. Although, as I said, we will be

of concern, and they are, indeed, part of the fundamentalpposing the whole of the bill because there are so many

reason why we will be opposing the second reading of thisreas. | explained at the beginning of my remarks in the

bill. Attorney’s very quiet presence in the chamber—since he was
We are also opposed to the new grounds of discriminatiopresent at all times—that in circumstances where there were

of the identity of the spouse, the issue of a lawful occupationless things to complain about, we might have been minded

or the area of residence. As | think | have already explainedp—

each of these do not suggest themselves as obvious areasThe Hon. M.J. Atkinson: Fewer things to complain

where people are concerned about having been discriminatathout.

against. | have not seen anything to suggest that there has Mrs REDMOND: That is twice today you have picked

been a rash of complaints because people feel that they hamee up on ‘less’ instead of ‘fewer’.

been discriminated against because of where they live or The Hon. M.J. Atkinson: Would you correct yourself,

because of the identity of their spouse. please?
Mr Pisoni: The Premier should live up north in his Mrs REDMOND: And it is correct. There are fewer
electorate instead of in Norwood. things to complain about.

Mrs REDMOND: Well said. As the member for Unley The Hon. M.J. Atkinson: Thank you.
commented, perhaps the Premier should live up north in his The ACTING SPEAKER: Don't let him get away with
electorate instead of in Norwood. | do not have any difficultythat.
with the idea that we should be able to prefer or not preferor  Mrs REDMOND: But he is correct. If there were fewer
to discriminate or not discriminate against people on the basisatters on which we disagreed, we might have been minded
of their occupation. As | said, if | went into a cafe in the to support this legislation because, as | indicated, a large
proprietor said, ‘Well, I'm not going to serve you becausemajority of it is simply reflecting what already binds
you're a politician, and | hate politicians’, that is, in my view, everyone in this state under the commonwealth legislation.
a perfectly good entitlement of the proprietor of any busines# large part of it is what, indeed, a previous Liberal govern-
to say that. | do not think it is particularly sensible for ment introduced.
proprietors of businesses to go around doing that. The Hon. M.J. Atkinson: Yes, 80 per cent.

The Hon. M.J. Atkinson: What if he says he is not going Mrs REDMOND: Well, | have not actually calculated the
to serve you because you are an Aboriginal? What about thaéXact percentage. | must say that | attempted to calculate it

Do you support that too? with some exactness, and approximately 80 per cent would
Mrs REDMOND: That is already illegal under the Racial probably be about right. Approximately 80 per cent of this
Discrimination Act. bill is not objectionable, but the other 20 per cent is so

The Hon. M.J. Atkinson: Yes; but what is your view? objectionable that we feel bound to oppose the whole of the
Don't try to escape it that way; tell us what your view is.  second reading and to try to put the brakes on the govern-

Mrs REDMOND: | am not trying to escape it; | am not ment, because we believe very strongly that they are heading
answering it. The opposition believes that those new ground$own the wrong path.
of discrimination are unnecessary. They represent an The idea of extending sexual harassment legislation to
unnecessary infringement on the freedom of individuals t@over students as young as 12 is preposterous. It is a step
address a problem that has not been shown to exist. As for thackwards. It is the wrong way to go. | do not know how
administrative changes, as | termed them, we oppose— many ways | can say it. The idea of potentially exposing 12-

The Hon. M.J. Atkinson: And you are voting againstthe year-olds to proceedings in a tribunal is a nonsense and
mental iliness provisions. should not be indulged. We will continue to oppose that. The

Mrs REDMOND: Well, we are voting against the whole idea of narrowing the exemption that currently exists in
of the second reading, but we oppose the majority of theelation to religious institutions creates an unnecessary and
administrative changes. There is no basis for an extension aflly inconsistency. The idea that you will be allowed to
the time limit from six months to 12 months. There is nodiscriminate on the ground of sexuality if you are a religious
basis for allowing a trade union to initiate a complaint andinstitution and you are employing staff in an education
bring a representative complaint without there even being astitution, but you cannot discriminate in the case of other
person wanting to complain. There is certainly no basis foreligious institutions—so, the same religious institution
providing preferential treatment to the complainant inrunning a hospital or anything else cannot use the same basis
guaranteeing legal aid funding as against the respondent wiior the employment of its staff. It makes no sense to create
will not have a guarantee of any such funding. We alsa dividing line where there should not be a dividing line and
oppose the idea that the onus of proof in cases of indiredb make a distinction where there is no distinction at the
discrimination will be reversed. So, there are various thingsnoment is unnecessary.

We do not actually have a problem with the extension of The idea of the broader definition of caring responsibilities
vicarious liability to employers for sexual harassment, and wés also problematic to us. The idea that caring responsibilities
do not have particular difficulty with the removal of the will be so broad as to not just include making it unlawful to
threshold for partnerships. It does not make much sense thdiscriminate on the basis of caring responsibilities because
partnerships of less than six people should have differentou have someone in your household, or a relative, but
rules to partnerships of more than six people. We completelgomeone who is not even necessarily in the household or an
understand and support the nature of the change of the rodetual relative is, in our view, taking it too far. It certainly
of the commissioner so that, if a complaint proceeds beyondoes beyond what the commonwealth legislation does.
the conciliation stage, the commissioner is not then the In essence, what we are trying to say to the government
advocate for the complainant. So, on those administrativis: stop and think again. There is too much inconsistency.
type things, with a couple of exceptions, we oppose them, buthere is too much at stake here in terms of freedom of
where they are quite sensible, we are prepared to indicate thgpeech. There is too much agitation in the community. The
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community is concerned. Tonight is one of the few nights thaaire the most important aspects of life given protection by this
we actually have an audience up in the gallery listening to theill. Essentially, the equal opportunity legislation is about a
debate, because people are concerned enough to be sittiflagr go. It is about giving people a fair go despite whatever
here at this hour of the night listening to the debate on thisnnate attributes they might have, whether it be a disability
topic, simply because they are concerned about what this billr their racial or sexual characteristics. When we talk about
has the potential to do to the freedoms that we normallyAustralian values, one of the most important of those values
enjoy. is a fair go: the fact that, no matter what innate characteristics
If there was some great problem being addressed themperson has, they are going to be treated equally according
maybe we would be prepared to move a bit, but the fact i¢o law; and | am glad that we have legislation that has an
that the government has not indicated or demonstrated thatlucative role to say that it is wrong to exclude people from
there is a problem that needs to be addressed. We think ththings like goods and services or accommodation on the basis
the government should just put the brakes on this, take if those characteristics.
away and think again. | was very interested that the Attorney By all means, we should discriminate on the basis of
said that this will take months, if not years, to get through. lpeople’s behaviour. If people are not behaving well they
am hopeful that that is the case, simply because | do nathould be excluded from shops, nightclubs or premises as
believe that it is necessary for us to move further down. If albeople wish, but not because of their innate physical or even
this bill did was simply reflect what already binds us, thenmental characteristics. The legislation also makes some
what objection could be made? But it does not. changes to the law concerning sexual harassment and brings
The Hon. M.J. Atkinson: Then we wouldn't need a bill. it into line with commonwealth legislation. That just makes
Mrs REDMOND: Exactly, so if you do not need abillto sense. The law in relation to vicarious liability is changed for
reflect what is already binding us and you do not actuallythe better. It is important to make employers vicariously
have a problem to address to justify the extensions, in miiable so that people in positions of authority ensure that those
view we do not need a bill. | commend to the Attorney theworking for them are playing the game the right way and
idea that it would be appropriate to reconsider these mattersomplying with the law. The legislation also brings in some
He may have some time to do that, because | suspect thaseful provisions concerning the procedure and the role of the
there will be, at least on this side, a number of people whd&qual Opportunity Commission. | will not deal with those in
want to speak to the bill. I know that on his side the membeudetail now. | was content with the Attorney-General's
for Bright is intending to cross the floor and vote against whaexplanation of those matters.
the government suggests, because she has indicated her likingPerhaps the most controversial issues that have been raised
for what the member for Mitchell is going to recommend inrelate to religion, or at least those who speak in the name of
his amendment so, no doubt, she will be indicating hereligion. Before | turn to that point, | should say that,
support for the position of the member for Mitchell, as shecompared to some members in this place, | am relatively
has already done during my comments on the clause. | lookonservative in relation to equal opportunity legislation.
forward to that contribution and to a number of otherSome Labor members would go so far as to outlaw discrimi-
contributions from members on this side of the house.  nation on the basis of stature, on the basis of one’s appear-
) o ] ance (whether beautiful or otherwise) and even on the basis
Mr HANNA (Mitchell): | support this bill, which  of merit.
contains many good provisions. It has a history going right |, case members think that | am being too far-fetched in
back tolthe review conducted by Mr Martin QC,' as he theréuggesting that members of the ALP would wish to outlaw
was. His review of the equal opportunity legislation wasgjiscrimination on the basis of merit, | can assure the house
comprehensive and produced many positive recommendgsat very principle operates in the ALP factions. The conten-
tions. The next step, in a sense, was the legislation brougijhs jssue to which | referred was that of religion. It is
in by the L'befa' Party in 2001, Whgre many of 'Fhe Martin; portant to note in this regard that the Attorney-General had
recommendations were brought into the parliament. %Fablished a discussion paper which particularly referred to
course, there was not time to complete that legislation priofe hrospect of religious discrimination being the subject of
to the 2002 election and now, 4%; years later, the Labof,her egislation. The Attorney-General honestly reported

government has finally managed to br?ng in this legi5|ati,()nback to the house in April 2003. In referring to some of the
which is in accordance, by and large, with Labor Party po"cyresponses the Attorney said:

This legislation has some special significance for me

Some of these, such as the Buddhists, Baha'is, Beit Shalom
because | can remember many years ago, perhaps more tr’57\/[;11agogue, Church of the Jesus Christ of Latter-Day Saints, Greek

10 years ago, sitting down with fine Labor Party membergthodox Community, Hindu Society, the Church of Scientology,
such as the current member for Ashford and Senator Wongslamic Society and the Seventh Day Adventist Church supported

as she then was not, discussing the ideas that are reflectedt® proposal or supported it with qualifications, sometimes heavy
this legislation. | am unashamedly a supporter of it, becausg-alifications.
it does many good things. | refer particularly to its consider-The Attorney went on to say that all the main western
ation of people with mental iliness, people with the HIV Christian denominations opposed it, that is, the coverage of
virus, for example, people with learning disabilities, peoplereligion as an unlawful ground of discrimination. | will come
with caring responsibilities and nursing mothers. | think it isback to that point in a moment. The Attorney further said:
appropriate to have grounds of discrimination made unlawful - secular commentators, such as the Commissioner for Equal
when people discriminate on the ground of people’s spous&Spportunity, the Aboriginal Legal Rights Movement, the Bar
rather than the characteristics or behaviour of the persofissociation and the South Australian Multicultural and Ethnic
concerned. Affairs Commission supported the proposal.

Also, let us not forget that with the equal opportunity Those bodies to whom the Attorney referred on 2 April 2003,
legislation we are generally talking about the nuts and bolts think, know something about people’s rights and how to
of goods and services provision and accommodation. Theg@otect them. In relation to, shall | say, mainstream Christian
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denominations, in the time since this legislation was introthe two. When it comes to debate or disapproval, everyone
duced, to some extent | have been able to consult with thia this chamber is agreed that people should have freedom of
mainstream Christian organisations around town. | honestlgpeech. When it comes to inciting hatred, that is another
can say only to a limited extent, because with the interveninghatter, and | am one of those who believe that the state
Christmas and January period it has not been that easshould intervene on behalf of society to discourage the
However, | received a letter from His Grace Archbishoppreaching of hatred. As a believer, | cannot contemplate in
Philip Wilson, the substance of which states: any fashion how a Christian or a spiritual leader of any
The Catholic Church strongly supports the view that freedom ofdoMmination could possibly wish to preach hatred or incite
religious faith and expression are fundamentally important for a jushatred of other groups, whether they be homosexuals or those

and decent society which respects and upholds human rights. Churgfho follow a different religion. It is absolutely inconceivable
teaching recognises that every human being has the right to honoFé me.

God according to the dictates of an upright conscience, and therefo .
the right to profess their religion in private and public. Indeed, the | @am ready to condemn as hypocritical those who call
Second Vatican CouncilBeclaration on Religious Liberty insists ~ themselves Christian yet are willing to preach hatred of other

that the human person not only has a right to religious freedom bugeligious groups. The response to some of Sheikh Al-Hilaly’s

also a duty to follow conscience in the search for truth. Religious.omments. the Muslim leader in Sydney, has indicated the
groups and communities must be afforded the same rights that ! ’

ar . ' ) =
valid always, every where and for everyone. We see ourselves grong displeasure in the community when other religious

called to respect human dignity and rights, and to conform our livegroups are attacked by areligious leader. | think this is a case
to the demands of Christian love. where the commandment should apply that where we do not

I note that your amendments are being proposed in the Comegﬁsh others to do that in relation to the Christian religion,

of arange of measures being put forward in the government’s Equ ; g L .
Opportunity (Miscellaneous) Amendment Bill, which is their en it should also apply to Christian religious leaders in

legislative response to the recommendations of a comprehensiV&spect of those who follow other religions. Once again |
report by Mr Brian Martin QC and also to recent changes to theepeat that it is not a matter of avoiding disapproval or
corresponding commonwealth legislation. This is quite a differenijebate—that will always be part of our society for as long as

context to that in 2002, when we were invited to comment on th e ; ;
discussion paper issued through the justice portfolio. That discussigﬁe have a free society—but there is a difference between that

paper proposed a new stand-alone law against religious discrimin&nd inciting hatred, and | think it is entirely appropriate that
tion and vilification. After making clear our support for the intent of parliament discourages, even with the force of the law, that

that proposal, we expressed a number of reservations about tRert of behaviour. | humbly dare to say that it is not Christian
necessity, effectiveness and practical implementation of the measughaviour
as outlined in the discussion paper. At that time, we were no ' . .
convinced that the need for specific new legislation outweighed the | Cl0se my remarks there. As | have said, there is much
practical problems and difficulties which might have been posed bgood in the bill and I am happy to support the bill. It will be
ena\?tlng such al law and C(rjeatlng g new Crlmﬁ- Eoual O “along and contentious consideration of the clauses in detail
our currently proposed amendments to the Equal Opportunit isi
(Miscellaneous) Amendment Bill 2006 would add an extra dimen}When we get o that. | see that the government s in no hurry

sion to the government’s attempts to modernise the Equal Opportuntig proceed with the bill, nonetheless | am glad to have had the

ty Act and would ensure more comprehensive protection of Sout@Pportunity this evening to have put my position on the
Australians against unjust discrimination, including on the basis ofecord.
religion or religious belief. _ _

' Cgmm‘t?”? Y?kaor lt)h(la Carebym have t?ﬁen in ﬁrafctjlng ytoutr' Mr RAU (Enfield): | want to say very briefly that |
amendments to strike a balance between, on the one hand, protec . L :
individuals and groups against unjustified discrimination on the basig@mmend the .A“"me.y General for bringing this matter
of their religious beliefs, and, on the other, the genuine requiremen®efore the parliament in the manner that he has. As far as |
of individuals and institutions operating in good faith under theam concerned, the only way in which this bill could be
auspices of, or in accordance with, the precepts of a particulaimproved beyond its present excellent form would be perhaps

re“?rllop?a-lrticuIar | appreciate the way your amendment 9 (insertin {0 include a reference to stature or merit as grounds of
: ﬂ.{nlavvful discrimination.

a new section 86(5)(ba)) would protect ‘a reasonable act done
good faith in the course of religious preaching in a place of worship'  The ACTING SPEAKER: The member for Unley.
from the scope of the victimisation provisions, along with your
proposed addition of the phrase ‘religious or other’ to the list of  Mr PISONI (Unley): Thank you, Mr Acting Speaker.
purposes in the public interest in section 86(5)(c). May | commend you on your sense of fairness and your
| leave the quotation there. During committee | will introducecontrol of the chamber which we are experiencing tonight.
religion as a ground for discrimination, which should beOur lead speaker has already indicated that we will be
unlawful. opposing this bill due to a number of extensions of what we

| have taken care to add those precautions which | thinklescribe as freedoms and the introduction of more red tape.
should satisfy the many representations members havavonder whether the Attorney-General has actually run this
received in relation to this legislation from religious groups,legislation through his red tape-o-meter. | notice that an aim
and specifically | repeat: | have included an exemption foiof the Strategic Plan (which has been reviewed recently) is
preaching in good faith in a place of worship. That wouldto reduce business red tape by I think 25 per cent. Perhaps the
pretty well exclude the Catch the Fire Ministries sort of caseAttorney-General could use his reply to explain whether this
After all, we should continue to live in a society where, will increase or decrease red tape for small business. If this
whether in churches or in the street, people can openly debati®es increase red tape for business, then perhaps the Attor-
religious views and even disapprove of the lifestyle or theney-General might be able to tell us from where he has taken
beliefs of others, as they see fit. it to at least keep that line straight on the red tape-o-meter.

Much of the heat that has been generated by some At the moment, the red tape-o-meter has a blue line
religious quarters, particularly the Festival of Light, in running through it which tells us where the red tape is. We
relation to this proposed legislation | think derives from ahave a green line underneath showing where the Strategic
confusion between vilification, on the one hand, and disapPlan says it will go, but then there is a red line going north.
proval, on the other hand. There is a vast difference betweerhe Strategic Plan is aiming for a 25 per cent decrease in red
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tape, but the legislation coming through this parliament over A number of provisions in the bill are, frankly, stupid. It
the past few months is sending that red tape-o-meter nortfs an effort, in many cases, to legislate commonsense and
Another area that | find a little difficult to understand is racial good manners. In fact, if one believes in freedom as a general
vilification. There is an exemption for comedians. | wonderprinciple that should guide our democracy, this bill is an
whether there is a qualification as to whether that comediaaffront because, although it purports to protect people’s
needs to be funny, and if they are not funny, are they dreedoms, it has the effect of doing precisely the opposite. In
comedian or are they just telling a story? | always thougheffect, it seeks to gaol, fine or punish people for expressing
that a joke was supposed to be funny. If it was not funny, itheir opinion, by and large even when no offence is given or
was a story. | think that an exemption for comedians is a veryaken. It is a licence for a myriad array of idiots, crackpots,
interesting line, and | can see it being used to bend the rulesuts and point makers to sue, prevaricate, complain, write
or stretch the bow to get a particular message across. | am rletters, commence legislation or offend others using the bill
sure that some of the clauses in this bill have been terriblgs their crutch.
well thought of— One only needs to read the bill to fully understand its
The Hon. M.J. Atkinson: You mean ‘thought through’. absolute stupidity. If anyone on the benches opposite has
Mr PISONI: | apologise to the Attorney-General if he has been an employer, for example, they should just think about
trouble dealing with those who grew up in working-classsome of the implications involved in this bill, many of which
areas. If he is having difficulty with that and with those in hiswould ordinarily be quite beyond the means of a small
electorate, that is something he will have to deal with. | dobusiness employer to control. | know that a lot of members
not have any problem with it at all; | am very comfortable, opposite came from the union movement, or were drawn into
thank you very much, Attorney-General. Perhaps the Premigaolitics through the union movement or industries linked to
has trouble with that as well; perhaps that is why he lives irthe union movement. Some of this might seem quite manage-
Norwood when his electorate is Salisbury. And the membeable for big business, and it might seem quite sensible from
for Napier is another: Urrbrae is a lovely suburb, but it is athe point of view of a union that seeks to litigate on behalf of

very long way from Napier. members against a big business proprietor.
The Hon. M.J. Atkinson: | just wish you had paid However, | ask members to think about the implications
attention in English class. of it for small to medium enterprises (the hairdressing salon,

Mr PISONI: Unfortunately, | went through the public the deli, the small retail outlet or the restaurant) and associa-
education system when Don Dunstan was running it. | thinkions (the sporting club, the Sunday school or the church
that is the problem | have, Attorney-General: | am ancommunity group). Some of the provisions this bill seeks to
innocent victim of circumstance. Let me just raise what soméoist upon small people—ordinary South Australians, like
might describe as a hypothetical situation but, given oumany of us—who just want to get on with their day-to-day
growing multicultural society, this could very well be an life really are staggering. | think it strikes at the question of
example of where no thought, or very little thought—or lackwhether or not there is an ounce of commonsense in this
of experience—has been given to identify a problem whicrgovernment in bringing this matter forward.
might occur which could make the situation worse for a Both cabinet and caucus should have simply told the
victim of racial hatred or racial discrimination. What about Attorney to take this nonsense away. It is not wanted; it is not
my mate Abu Mohammed in the QuickEMart? He has theserving any purpose and it should not be brought forward. It
seven-day— will hurt the government, and I think it is already hurting the

The ACTING SPEAKER: Apoo. government, if the number of letters, telephone calls, emails

Mr PISONI: Obviously, the Acting Speaker has children and contacts that we are having over this side is anything like
and watcheFhe Smpsons. | believe that we may very well the number that members opposite are having. It is a bit like
have a situation where Apoo might like to refuse service tovhen the minister for transport talks about 70 per cent of
a group of men he knows who come into his shop andeople supporting the tramline down King William Street. He
pickpocket and steal things. They may very well decide, ‘Wedoes not provide any statistics to support it but he says these
can put in a complaint. We are from Elizabeth. He is notridiculous things. People have been ringing up talkback radio
serving us because of where we come from. That is why hall week ridiculing him over it and here is another example.
is not serving us.’ Not only that, but they will also have theWhere is the polling that shows this bill is so urgently
case paid for, and poor Abu will, in fact, have to cover hisneeded? For a start, so many of the provisions in the bill are
own expenses. That is a situation that could very well occuglready provided for in the commonwealth act and this bill
These are some examples of political correctness gone too faimply seeks to give some new impetus to them.
that have not been thoroughly thought through. Consequently, The Hon. M.J. Atkinson: So, the Liberal Party brought
we have the situation of political correctness gone mad. these to the federal level. You support that.

Mr HAMILTON-SMITH:  They are already in the law.

Mr HAMILTON-SMITH  (Waite): In the nearly If they are already in the law, why do we need to reiterate
10 years that | have been here, this is probably one of thinem? Of course, that is not enough for the Attorney. He has
most stupid pieces of legislation that | have seen any ministdp go further; he has to take those provisions and those in the
present to the house. It is an unnecessary bill; no-one in thexisting state act and go further into terrain like Star Trek
community seems to be screaming for it. It seems to be avoyager. He wants to go bravely and fearlessly where no
invention of the Attorney and, somehow or other, he hasnan has ever gone before. No-one has ever been stupid
managed to convince some sensible members of cabinet aedough to venture into those terrestrial regions except for the
the caucus that it should be introduced in the face of consideAttorney. Not only that, he has dragged his caucus and his
able public opposition. As my friend the member for Unleycabinet with him. There are new grounds for discrimination
mentioned, it is a case of political correctness gone madn producing this bill which simply just strike at the common-
There are so many illogical provisions in the bill that it sense of ordinary South Australians. Many of the most
simply beggars belief. As | said, it is not wanted. difficult and objectionable provisions, which according to the
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Attorney if this bill became law will now be binding on all not all right because of their religion. There are all sorts of
South Australians, are either already covered by other acts twists and shakes with this—

they are simply commonsense and good manners. That is The Hon. M.J. Atkinson: No, the other way around
what they are. Far be it for the Labor Party to feel a need tectually.

leave people—families, associations and small businesses— py HAMILTON-SMITH:  Is it the other way around?
with the freedom to apply their own commonsense and googhkay, | will quickly reread the multiple pages of the bill and

manners. _ ) ) maybe make some sense of it.
Let's have a law for it. Let's legislate it and make sure that  \1-s Redmond interjecting:

nothing Is left to doubt. Of course, that raises the obvious .\ \MILTON-SMITH:
guestion: what is not included? If we are going to legislate
everything, what is not in there that needs to be in there?
has similar leanings to debate about whether or not one nee
to specify all of the powers of the sovereign and thes
|

Okay. We can discriminate

n religion but not on religious dress and, of course, there are
[l sorts of exemptions. If you are a religious school, that is

ﬁay but, if you are somebody else, that is not okay. It is a

Governor-General, whether or not we need to have a hill o; 0g's breakfast. The public know it; the government knows
rights and whether we need to legislate this or that an ; we know it. Everybody knows it. The bill is never going

> X R 0 proceed. You know it, Attorney. | cannot believe that your
specify this or that, so that we can have lawyers’ picnics da}éarty has let you bring it in here. However, there is one

'Ia'frﬁgrng%}:)r,vlnlcl:iWse}:rrsgtjhea\tlvvcztdlz Irfgtltgpt%tsr?wr;?nvgr?ﬂife?ﬁt articular issue that | found particularly interesting—and |
y ope | can find the relevant page.

community fike this. It deals with the provision in the bill whereby employers

This bill contains all sorts of wonderful things. We cannotWiII be responsible for sexual discrimination by emplovees
discriminate on a whole range of new provisions: viruses, P y employ

AIDS, learning disabilities, ADHD or dyslexia, sex, gender,When they have no knowledgg yvhatsoever that It ha§ even
sexuality— occurred. They are not complicit; they are not involved; they

: . ; had nothing to do with it. They just find out one day that, of
m: Egpﬂ?:_lT(,;_\l(lmgl\jle'lt\lﬂceol take it that this is another thejr 30.emp|oyees, Nos 28 and 29 have be_en in some sort of
' & situation where there has been sexual discrimination, and
all of a sudden the employer has breached the law. Lock them
, handcuff them, take them to gaol, pillory them, throw

swipe from the member for Mawson at people who hawv
served in the military. This is a common theme from
members opposite. They want to have a swipe at servicem

. . . |
and servicewomen and their families. away the key! . . . .
Mr Bignell interjecting: In a large business this all sounds fine. You have policies

Mr HAMILTON-SMITH:  Here we go. We have the for this, you have policies for that; you have a hundred

member for Mawson now getting into it because puppy dogglifferent rules and regulations. Try it at the hairdressing

the minister for transport of whom he is a clone, does it so helon. Uy it at the restaurant, try it at the small business. Do
members think that mum and dad employers, small partner-

has to do it.
The Hon. M.J. ATKINSON: A point of order. ships and farmers have a policies and procedures book this
Mr HAMILTON-SMITH: | just say— thick that they give all their employees? Where does

The DEPUTY SPEAKER: Orderl The member for Commonsense come int.o it? Itis like the classic case Qf the
Waite, resume your seat. You have a point of order, Attorne;}?mployer who says to his or her employee a hundred times,
The Hon. M.J. ATKINSON: Yes, the member for Waite ~ “/ear your goggles, or you will hurt your eyes on the lathe.!
referred to a member of the house as a puppy dog, to wit after a hundred warnings the employee does not wear his
animal. Erskine May contains dozens of precedents whicH'@SS€s, hurts his eyes, and all of a sudden the employer is in
show that, when it is drawn to the attention of the chair thafouble.
one member has referred to another as an animal, that is Membersinterjecting:
unparliamentary and it must be withdrawn. Mr HAMILTON-SMITH:  Oh yes; here come all the
The DEPUTY SPEAKER: Member for Waite, the union officials. Oh yes; but if they have done it in writing and
reference to another member as an animal is impolite at thgot it signed in triplicate, and logged it in their diary, all of
very least and in many cases unparliamentary, and | invitghat is fine. | know all that. | know all the union rules, but
you to withdraw. there is another rule called the rule of commonsense. ltis the
Mr HAMILTON-SMITH:  Madam Deputy Speaker, | rule of commonsense that was completely forgotten when this
will not have a fight with you over this. | am happy to bill was drafted, when this bill was considered in cabinet,
withdraw but | say that | have heard members opposite caWhen this bill was considered in the Labor Party caucus, and
people over here galahs and all sorts of references to arwhen the decision was made to bring this bill to us.

mals— I will not repeat the detail covered by my friend the
The DEPUTY SPEAKER: Member for Waite, please member for Heysen when she ran through many of the faults
address— with this bill. I will not read out to the house, although |
Mr HAMILTON-SMITH: | just will not waste time could, some of the letters that | have received from members
arguing with you, Madam Deputy Speaker. | am quite happyf the public. | will not repeat the information that has already
to withdraw it. Let’s just get on with the issue. been given to the house on behalf of various church organisa-
The DEPUTY SPEAKER: Please address the bill. tions and religious bodies about the doors that this bill will

Mr HAMILTON-SMITH:  Some of the silly provisions open for the very thing that it seeks to prevent—religious
in this bill provide that we are not allowed to discriminate discrimination and attempts by the legislature to interfere
against people. We are going to have a raft of laws abowvith the way people worship, with the way they express their
identity of spouse, occupational trade, religious dress, etampinions, with the way they exercise their very freedom of
There are all sorts of twists and shakes here. Itis all right tepeech. | think that any application of commonsense will
discriminate against someone because of religious dress &how members that this bill should not be passed.
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| just say to members opposite that this bill is awash withwill get a feel for just how silly and disconnected from reality
contradictions; it is awash with provisions that are unfair. Itso many of the members of the government are. This is a
introduces the very discrimination it purports to prevent instupid bill. No-one wants its. It is unnecessary. It seeks to
one way or another. Religious schools are exempt fronkegislate political correctness as only the Labor Party can. It
certain provisions of the bill, but other employers are not. Isshould be thrown in the rubbish bin. | hope it proceeds no
that not discrimination? If | am the baker, can | not get up andurther, and that the government comes to its senses and
say, ‘I'm being discriminated against because the churcpostpones it out into the never-never. Feel free to raise it
school opposite me in the street is exempt from these lawagain in the six months leading up to the next election,
and I'm not. I'm going to be fined or sent to gaol because bbecause | would really love to see it back on Kutice Paper
breached them. You are introducing a raft of discriminationsat that time.
in the bill—the very thing the bill purports to prevent.

The Hon. L. STEVENS secured the adjournment of the

) ) debate.
| say to members opposite, look, you won the election—

congratulations. You won it convincingly. | say one thing: | ADJOURNMENT

do not want to discourage you too much from going ahead

with this sort of legislation, although it is stupid. Please keep At 9.58 p.m. the house adjourned until Thursday
it coming, because if you do the people of South Australi®8 February at 10.30 a.m.



